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T is now four years ſince the ſecond Edi- 
tion of the following Work made its ap- 
pearance, and was received by the Profeſſion, | 
with the moſt flattering marks of their appro- 
bation. In the courſe of that period, the Au- 
thor employed much time and attention, in 
rendering it ſtill more worthy the reception it 
has met with.— The work has undergone a 
thorough reviſion: ſome paſſages that were ex- 
ceptionable, have been rectified; and others - 
that were doubtful, explained. The references 
in particular have been carefully examined; and, 
beſides correcting ſuch as were inaccurate, he 
has given the names of all the caſes referred to, 
from the different reporters, . and continued 
down.the adjudications of the court to the end 

of the laſt term. | 


. Nor 


PREFACE 


Nor is this all. It appeared that ſeveral new 
heads or titles were yet wanting; and parti- 
cularly as to the proceedings by original quare 
clauſum fregit, and in replevin, the mode of 
proceeding to trial by pro viſo, and inſtruction | 
for preparing the brief, and arranging the evi- 
dence at niſi prius.— Theſe he has added in the 
preſent edition; together with a great variety 
of uſeful notes and obſervations, 


There is one caſe from the laſt number of 
the Term Reports, which the Author had 
not an opportunity of introducing in the body 
of the work; and therefore it will be pro- 
per to inſert it here. — The plaintiff was 
nonſuited, and after taxation of the coſts, de- 
fendant was ſerved with an allowance of a writ 
of error.—Notwithſtanding which, a F. fa. was 
levied; motion to ſet it aſide, and that the 
goods might be reſtored to the plaintiff. On 
ſhewing cauſe, the court ſaid, that they would in 
no caſe ſtay proceedings, or ſet aſide an execution, 
on account of a writ of error being brought 
on a judgment of nonſuit, which evidently muſt 


be for the purpoſe of delay and vexation. Rule 
diſch. Box v. Bennet. H. Black}. Rep. 432. 


. 'The 


PRE E444 CI 
The Author cannot conclude without re- 
turning thanks to the Protbonotaries, Secondaries, 


Meſſrs. Wells, Sherwood, and Evans, for much 
_ uſeful information which he has derived from 
them, and for the very liberal manner in 


which it was communicated, - 
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Authority and Jurtsdiutan 
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ourt of eas, 
Court of Eggnm 103 Þ 


Y the Saxen conſtitution there was only one By Saxon conſti= 
ſuperior court of juſtice in the kingdom: and totion only one 


that had cognizance both of civi. and ſpiritua 
| 8 viz. the wittenagemot, or general council, 
which aſſembled annually or oftner, wherever the 
king kept his eaffer, chriſimas, or whitſuntide, as 
well to do private juſtice as to conſult on publick 
buſineſs. But after the conqueſt, the eccleſiaſtical 
juriſdiction was diverted into another channel; and 
the conqueror, fearing danger from theſe annual 
parliaments, contrived alſo to ſeparate their mi- 
niſterial power, as judges, from their deliberative, 
as counſellors to the crown. He therefore eſtabliſn- 
ed a conſtant court in his own hall, made up of the 
officers of his palace, who e ed the buſineſs, 
both criminal and civil, as well as matters of the 
revenue. When they ſat in the hall, they were 
called a court criminal, when up ſtairs, a court of 
revenue; the civil pleas they held in either court. 
This court was called by Bra#on and other authors, 
oula regia, or aula regis. Bratt, lib. 3. c. 7. Theſe 


a courts 


high officers were aſſiſted by certain perſons learned 


in the laws, who were called the king's juſticiars or 
Juflices, and by the greater barons of parliament, all 
of whom had a ſeat in the aula regia, and formed a 
kind of court of appeal, or rather of advice, in 
matters of great moment and difficulty, Thele in 
B e 


E Ihe Authority and Juzisdinion 


their ſeveral departments tranſacteꝗ all ſecular buſi- 
neſs both criminal and civil, and likewiſe matters of 
the revenue: and over all preſided one ſpecial ma- 
giftrate, called the chief juſticiar, or capitalis juſti- 
ciarius totius Angliæ; who was alſo principal mi- 
niſter of ſtate, the ſecond man in the kingdom, and, 
by virtue of his office, guardian of the realm in the 
king's abſence, And this officer it was, who prin- 
Cipally determined all the vaſt variety of cauſes that 
aroſe in this extenſive juriſdiction; and from the 
plenitude of his power grew at length both ob- 
noxious to the people, and dangerous to the govern- 
ment which employed him. Spelman's Glo. 331, 
„ on 
Court of Com- I his great univerſal court being bound to follow 
| _— 2 _ the king's houſehold in all its progreſſes and expe- 
place certain, ditions, the trial of common cauſes therein was 
found very burthenſome to the ſubject. Wherefore 
king John, who dreaded alſo the power of the J- 
ticiar, very readily conſented to that article which 
now forms the eleventh chapter of magna charta, 
and enacts, ** that Common Pleas ſhall not follow our 
Court, bit ball be helden in ſome place certain,” 
This certain place was eſtabliſhed in Meſiminſter- 
hall, the place where the aula regis originally ſat, 
when the king reſided in that city; and there it 
hath ever fince continued. And the court being 
thus rendered fixed and ſtationary, the judges be- 
came ſo too, and a chief, with other juſtices of the 
common pleas, was thereupon appointed, with 
Juriſdiction to hear and determine all pleas of land, 
and injuries merely civil between ſubject and ſub- 
ject: which critical eſtabliſhment of this principal 
court of common law, at that particular juncture 
and that particular place, gave riſe to the inns of 
court in its neighbourhood; and thereby collecting 
together the whole body of the common lawyers, 
enabled the law itſelf to withſtand the attacks of 
the canoniſts and civilians, who labouted to extir- 
pate and deſtroy it. | 
| The 


of the Court of Common Pleas. 


able a branch of its juriſdiction, and the power of 
the chief juſliciar being alſo conſiderably curbed by 
many articles in the great charter, the authority of 
both began to decline apace under the long and 
troubleſome reign of Henry the third. And, in fur- 
ther purſuance of this example, the other ſeveral 


offices of the chief ju/iictar were under Edward the 


firſt (who new-modelled the whole frame of our 
judicial polity) ſubverted and broken into diſtinct 
courts of judicature, The diſtribution of common 
juſtice between man and man was thrown into ſo 
provident an order, that the great judicial officers 
were made to form achtcque upon each other; the 
court of chancery iſſuing all original writs under the 
great ſeal to the other courts ; the common pleas be- 
ing allowed to determine all cauſes between private 


ſubjects; the exchequer managing the king's re- 
venue; and the court of king's bench retaining all 


the juriſdiction which was not cantoned out to other 
courts, and particularly the ſuperintendance of all 
the reſt by way of appeal; and the ſole cognizance 
of pleas of the crown, or criminal cauſes : For 


_ pleas or ſuits are regularly divided into two ſorts ; 


pleas of the crown, which comprehend all crimes and 
miſdemeſnors, wherein the king (on behalf of the 
publick) is plaintiff; and common pleas, which in- 


clude all civil actions depending between ſubject 


and ſubject. The former of theſe were the proper 
object of the juriſdiction of the court of king's bench; 


the latter of the court of common pleas; which is a 


court of record, and is ſtyled by Sir Edward Coke, 
the lock and key of the common law;” 4 Inſt. 99. 
for herein only can real actions, that is, actions 
which concern the right of freehold or the realty, be 
originally brought: and all ether, or perſonal pleas 
between man and man are here determined; though 


in the latter the king's bench has alſo a concurrent 


authority, 


4 


The aula regia being thus ſtripped of ſo eonſider- The 3 egi 


This court without any writ, may, upon a ſug- This court may 


_ geſtion, grant n, to keep as well _— 2 *. 


2 


* 
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poral as eccleſiaſtical courts within their bounds 
and juriſdition,' without any original or plea de- 
pending ; for the common Jaw, which in theſe caſes 
is a prohibition of itſelf, ſtands inſtead of an ori- 
ginal. 4 Int. 92. Vaugh. 157. 12 Co. 108. 
AQtions from Actions are allo removed into this court out of 
inferior courts jnferior courts of record, by writ of habeas corpus 
3 be removed n cauſa, or certiorari; and out of inferior courts 
: not of record, by pone, tolt, recordari, accedas ad 
c̃uũriam, or writ of falſe judgment. | 
May grant a In term time, it may award a habeas corpus by the 
babeas corpur. common law, for any perſon committed for any 
Ls cauſe under treaſon or 'felony, and thereupon diſcharge 
him, if it ſhall clearly appear by the return, that 
the commitment was againſt law; as being made 
by one who had no juriſdiction of the cauſe, or for 
a matter for which, by law, no man ought to be 
puniſhed. Vaugh. 154. 2 Jones 14. And now it is 
clear, that this court has a general juriſdiction to 
grant writs of habeas corpus, in all caſes, 3 Wil. 
172. Wood's Caſe. 1 And. 297. Moor 829. 1132. 
2 Inſt. 52. 4. 1 Bxownl, 33. | | 
Men ponich its It alto bath juriſdiction for the puniſhment of 
own office's, its own officers and minifters, and all other per- 
| ſons guilty of contempt againſt the rules' and or- 
dets of the court, _ JI | 
J-rifidion is Its juriſdiction is general. and extends throughout 
ge-cral, Ergland, and by ſtatute of Gloucefter, 6 Ed. 1.c. 8. 
None ſhall have writs of treſpaſs before juſtices, unleſs 
he ſwear by his faith, that the goods taken awoy were 
worth 405. | | EE 
Lord Che in his 2 Inft. 311. ſays, Writs of 
treſpaſs are here put but for an example, for debt, 
dctiuue, covenant, and the like. | 
Cannot holdplea And as inferior courts which are not of record 
under 40 cannot hold plea of debt, c. or damages, but un- 
der 403. fo the ſuperior courts that are-of record 
cannot hold plea of debt, &c. or damages regularly, 
unleis the ſame amount to 40s. or above, ibid. For 
the wiſdom of the common law was, that men 
ſhould not be troubled for ſuits of ſmall value in 
| the 


the king's courts, but that they ſhould be heard and 
determined in the county with ſmall charge, and 
little or no travel or loſs of time, for it was there 
accounted againſt the dignity and inſtitution of 
thoſe high courts to hold plea of ſmall or trifling 
cauſes ; otherwiſe the law that was inſtituted for 
the quiet of man, and for his defence, might be 

| abuſed to his charge, vexation, and offence. And 
the maxim of the common law is, quod placita de 
catallis, debitis, &c. que ſummum 408. attingunt vel 
eam excedunt, ſecundum legem et conſuctudinem Angliæ, 
fine brevi Regis placitari non debent. Ibid, 312. 


By 43 Elia. c. 6, it is enacted, That if any Adions perſon- 
5 | 5, al, if plaintiff 


perſonal action be brought in any of her His „ 


courts at HHſiſiminſter (nat being for any litie or inte- more then 40 8. 


reſt of lands, nor concerning the freehold or inheritance 2 2 _ 
than the lum 


of any lands, nor for any battery), it ſhall appear to sere concept 


the judges of the ſame court, and being ſo ſigni- the title or trees 


fied by the juſtices before whom the ſame ſhall be hold is in queſ- 
tried, that the debt or damages to be recovered VO; 
therein ſhall not amount to the ſum of 40 s. that in 
every ſuch*caſe the judges or juſtices before whom 
ſuch action ſhall be purſued, ſhall not award the 
plaintiff any more coſts than the ſum of the debt 
or damages fo recoveted ſhall amount to, but leis 
at their diſcretion, OE 

If upon a nonſuit in an inferior court 16 5s. is D- bt lies for 168, 
given for coſts, by 23 H. 8. c. 15. debt lies for it cots. 
in a ſuperior court. Cro. Eliz. 96. 1 Wil. 316. 
Murray v. Wilſon, Stat. 4 Fac. 1. c. 3. 1 Leon. 

316. caſe 344. | 85 

The ſtyle of the court is, “ Pleas at Weſtmin- Style of the 
< ſter before Alexander Lord Loughborough, and court. 
bis companions, juſtices of our lord the king of the 

bench, of the term of Saint Hilary, in the thirtieth 

Hear of the reign of our Sovereign Lord George 
** the third, by 19e grace of God of Great Britain, 
th : _ and Ireland, king, defender of the faith, 

The authority of this court in common caſes is The 2uthority 
founded on an orrginal writ iſſuing out of the chan- f thie cout is 


— 


B 3 | cetry, 


of the Court of Common Pleas. 3 
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— —— — —— — —ͤ—é—œ— — —— 


* 
—— ——ͤ«ͤ4ͤé).e:ò EOS — — 


6 


founded on an 
original. 


If party privi- 
leged on a wiit- 


— 
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cery, being the king's mandate for them to proceed 
to determine the cauſe; for it was a maxim among 
the Normans that there ſhould be no proceedings in 
the king's court in common pleas without the 
king's writ; therefore a writ always iſſued to war- 
rant this court's proceedings. | 
But where the party is privileged, as an attorncy 
or other perſon entitled thereto, it may hold plea on 
a writ of privilege, which is the fi proceſs of the 
court iſſued againſt the defendant, to compel him 
to appear, and make his defence, - 


Holds plea by bill It alſo holds plea by b:1/, which is in nature of a pe- 
againſt attornies, tition to the court, againſt any attorney, officer, or 


Kc. 


| Peers, &c, may 


miniſter, intitled to privilege; the bill expreſſes ei- 
ther the grievance or wrong whici the plaintiff 
hath ſuffered by the defendant, or elſe ſome fault 
by him committed againſt ſome law or ſtatute of 

the realm, | | 
A peer, knight, citizen, or burgeſs, or other per- 


be fue bu orisi- ſon intitled to privilege of parliament, may be 


nal bill, 


ſued in this court by original bill, in manner zs di- 
rected by the ſtatute 12 & 13 W. 3. c. 3. on which 
a writ of ſummons may iſſue, and in default of ap- 
pearance, a diſtringas may iſſue to compel him 
thereto, ot 


L241 
Of the Laws of England, 


| AW, in its moſt general and DPI IN What i E 
L ſenſe, ſignifies a rule of action, preſcribed by | 


ſome ſuperior power, which the inferior is bound 
to obey, And the law of England in particular, 
is the rule of action preſcribed by its legiſlature or 
ſupreme power, for the well ordering of that kings 
dom. The law may be divided into two kinds; 
the lex non ſcripta, the unwritten or common law; 
and the lex ſcripta, the written or ſtatute law. 

The lex non ſcripta, or unwritten law, includes The hr en 
not only general cuſtoms, or the common law, but ſcripts. 
alſo the particular cuſtoms of certain parts of the | 
kingdom; and likewiſe thoſe particular laws, that 
are by cuſtom obſerved only in certain courts and 
juriſdictions; and are properly diſtinguiſhed into 
three kinds: 1, General Cuſtoms ; which are the 
univerſal rule of the whole kingdom, and form 
the common law, in its ſtricter and more uſual ſ1g- 
nification. 2. Particular Cuſtoms ; which, for the 
moſt part, affect only the inhabitants of particular 
diſtricts." 3. Certain particular Laws ; which by 
cuſtom are adopted. and uſed by ſome particular 
courts, of pretty general and extenſive juriſdiction. 

1. As to general cuſtoms, or the common law, pro- General 
perly ſo called; this is that law, by which the pro- ee, 
ceedings and determinations in the king's ordinary 

_ courts of juſtice are guided and directed, This, 
for the moſt part, ſettles the courſe in which lands 
deſcend by inheritance; the manner and form of 
acquiring and transferring property; the ſolemn- 
ities and obligations of contracts; the rules of ex- 
pounding 61/8, deeds, and als of parlia ment; the 
reſpeQtive remedies of civil injuries; the ſeveral ſpe- 
cies of temporal offences, with the manner and de- 
gree of puniſhment; and an infinite number of mi- 
nute particulars, which diffuſe themſelves as ex- 
tenſively as the ordinary diſtribution of common 
nn requires, 


B 4 2. Par- 


3 ot the Laws of England. 


Particular 2. Particular cyſtoms, are thoſe which belong to 
cuſloms. particular counties, cities, towns, manors, and lord- 
| /hips; and theſe were very early indulged with the 
privilege of abiding by their own cuſtoms, in con- 
tradiſtinction to the reſt of the nation at large 

which privilege is confirmed to them by ſeveral ats 

of parliament, Mag. Cart. ꝙ H. 3 c. 9. 1 Ed. 3. 

| Nh. 2. c. 9. 14 Ed. 3./t. 1. c. 1. & 2 H. 4. c. I. 
Gavelkind, Such is the cuſtom of gavelkind in Kent and 
3 Fog ſome other parts of the kingdom, where the lands 
1 Oh of the father are equally divided, at his death, among 
all his ſens; or the land of the brother, among all 

the brethren, if he have no iſſue of his awn, Vide Co. 

Litt. 140. Alſo the cuſtom that prevails in divers 

antient boroughs, and therefore called Borough Eng- 

liſh, that the youngeſt ſon ſhall inherit the ęſtate, in 

preference 79 all hi, elder brothers. Co. Litt. 140. b. 

Such is the cuſtom in other boroughs, that a wi- 

dow ſhall be intitled for her dower, to all her huſband's 

lands. Co. Litt. 166 ; but at the common law ſhe 

is intitled to one third part only, Laſily, there are 

many particular cuſtoms within the city of London 

with regard to trade, apprentices, Widows, or- 

phans, &c. All theſe are contrary to the general 

law of the land, and are good only by ſpecial uſage; 

though the cuſtoms of London are alſo confirmed 

by an act of parliament. 8 Rep, 126. Cro. Car. 

347. 2 V. & Mc 8. ft. 3. 

Lex mercatoria. To this may moſt properly be referred a particu- 

| Jar ſyſtem of cuſtoms uſed only among one ſet of 

the king's ſubjects, called the com of merchants, 

or lex mercatoria: which, however different from 

the general rules of the common law, is yet in- 

grafted into it, and made a part of it; being al- 

lowed, for the benefit of trade, to be of the utmoſt _ 

validity i in all commercial tranſactions. Vinch. 24. 

Cufloms muſt be Cuſtoms muſt be reaſonable; or rather, taken ne- 
reasonable. gatively, they muſt not be unreaſonable. Which is 
not, as Sir Edward Coke ſays, to be underſtood by 

wy unlearncd man's Leon; but of artificial and 

l:gal 


4 


Of the Laws of England, 


legal reaſon, warranted by authority of law. Ca. 
Lite. 62. Cote's Copyb. ſ. 33. 

Cuſtoms ought to be certain. A cuſtom that lands 
ſhall deſcend to the miſt worthy of the owner's blogd, is 
void; for how ſhall this worth be determined? But 
2 cuſtom to deſcend to the next of male bleod, ex- 
cluſive 'of females, is certain, and therefore good, 
1 Kol. Abr. 565. A cuſtom to pay two pence an 
acre in lieu of tythes, is good; but to pay ſome- 
times two pence, and ſometimes. three Pence, as the 


occupier of the land pleaſes, is bad, for its uncer- 


9, 


Coſtoms onght 
to be (ettain. 


tainty. Yet a cuſtom, to pay a year's improved 
value for a fine on a copyhold eſtate, is good; 


though the value is a thing uncertain: for the va- 
jue may at any time he aſcertained ; and the max- 


im of law is, id certum eſt, quod certum reddi poteſt. 


Co. Lit. 33. b. 


Cuſtoms, though eſtabliſhed by conſent, muſt be cutoms moſt be 
(when eſtabliſhed) compulſory; and not left to the como. 


option of every man, whether he will uſe them or 
no. Therefore a cuſtom, that all the inhabitants 


ſhall be rated towards the maintenance of a bridge, 


will be good; but a cuſtom that every man is to 
contribute thereunto at his own pleaiure, is idle 
and abſurd, and indeed no cuſtom at all. 


Laſtly, culloms mult be conf; iſient with each coteme muſt 


bother: one cuſtom cannot be ſet up in oppolition be coatttent, 


to another, For if bath are really cuſtoms, then beth - 


are of equal antiquity, and both eſtabliſhed by mutual 


conſent : which to ſay of contradictory cuſtoms is 
ablurd, Therefore, if one man preſcribes that by 
cuſtom he has a right to have windows looking in- 
to another's garden; ; the other cannot claim a right 
by cuſtom to ſtop up or obſtruct thoſe windows; 


for theſe two contradidtory cuſtoms cannot be both 
good, nor both ſtand together, He ought rather 


to deny the exiſtence of the former cuſtom, 9 


Rep. 58. | ” 


— 


The written laws, or leges 22 are e fannt, Fa fre 
acts, or edift;, made by the king's majeſty, by and what. 


n che advice and conſent of the lords ſpiritual 
. and 


an | Of the Laws of England. 


and temporal, and commons, in parliament aſ- 
ſembled. 8 Rep. 20. And they are either general 
or ſpe.tal, publick or private. 7 3 
publick act of A general er publick aft, is an univerſal rule that 
parliament, regards the whole community: and of this the 
| courts of law are bound to teke notice zudicria/ly and 
ex officio, without the ſtatute being particulariy 
pleaded, or ſet forth by the party who claims an 
advantage under it. | FFF 
Special or pri- Special or private as, are rather exceptions than 
vate acts, rules; being thoſe which only operate upon parti- 
cular perſons and private concerns: and of theſe 
the judges are not bound to take notice, unleſs they 
be formally ſhewn and pleaded. Thus to ſhew the 
diſtinction, the ſtatute 13 Ez. c. 10. to prevent 
ſpiricual perſons from making leaſes for longer terms 
than twenty-one years, or three lives, is a publick 
act; it being a rule preſcribed to the whole body of 
ſpiritual perſons in the nation: but an act to enable 
the biſhop of Che/ter to make a leaſe to A. B. for 
ſixty years, is an exception to this rule; it concerns 
only the parties and the biſhop's ſucceſſors; and is 
therefore a private act. BE | 

Stxtates are de- Statutes alſo are either declaratory of the com- 
claratory of the mon law, or remedial of ſome defect therein. De- 
OIL NNs ob claratory, where the old cuſtom of the kingdom is 
| almoſt fallen into diſuſe, or become diſputable; in 
which caſe the parliament have thought proper, in 
perpetuum rei te/iiminiim, and for avoiding all doubts 
and difficulties, to declare what the common law is 
and ever hath been, Thus the ſtatute of treaſons, 
25 Kd. 3. cap, 2, doth not make any new ſpecies of 
treaſon ; but only for the benefit of the ſubject de- 

clares and enumerates thoſe ſeveral kinds of offence, 
which before were treaſon at the common law. 
Nene #2. Remedial ſtatutes are thoſe which are made to 
tures, _ ſupply ſuch defezts, and abridge ſuch ſuper fluities, in 
the common law, as ariſe either from the general 
imberfection of all human laws, from change of time 
and circumſtances, from the miſtakes and unad- 
viſcd determinations of unlearned judges, or from 
| any 
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any other cauſes whatſoever. And this being done, 
either by enlarging the common Jaw where it was 


too narrow and circumſcribed, or by reſtraining it 


where it was too lax and /uxuriant, hath occaſioned 
another ſubordinate diviſion of remedial acts of 


parliament, into enlarging and reſtraining ſtatutes, 


As for inſtance, clipping the current coin of the 
kingdom was an offence not ſufficiently guarded 


againſt by the common law: therefore it was 


thought expedient, by ſtatute 5 Eliz. c. 11. to make 
it high treaſon, which was not at the common law ; 


ſo that this was an enlarging ſtatute. At common 


law alſo ſpiritual corporations might leaſe out their 


eſtates for any term of years, til] prevented by the 


ſtatute 13 Eliz. before mentioned: this was there- 


fore a reſtraining ſtatute, | | | 
It may be ſaid that part of the civil and canon 


law is alſo a part of the laws of England; they 


being in force in cauſes litigated in the ſpiritual 
courts, and the courts of admiralty, | 


bw 


1 
of Attions. 


Definition of an H E primary objects of the law are the %- 
action. a  bliſhment of rights, and the prohibition of 
| wrongs; and to accompliſh the redreſs of injuries, 
courts of juſtice are inſtituted in every civil ſociety, 
in order to protect the weak from the inſults of the 
ſironger; by expounding and enforcing thoſe laws, 
by which rights are defined, and wrongs prohibited, 
The remedy therefore principally to be ſought by 
application to theſe courts of juſtice, is by civil ac- 
tion, which is the form of a ſuit given by law, 
for the recovery of that, which is one's due; or it 
is a legal demand of a man's right; and invented to 
preſerve men's perſons ard properties from the vio- 
lence and injuſtice of others in all inftances of an 
injury being committed, it either infiifts a puniſb- 
ment on the offender, or gives a recompence to the 
perſon injured, The deſign of entering into ſo- 
ciety being the protection of our perſons and ſecu- 
rity of our property, men in civil ſociety have a 
right, and are indeed obliged to apply to the publick 
for redreſs, when they are injured :. for were they 
allowed to be their own carvers, or to make re- 
priſals, which they might do in the ſtate of na- 
ture, ſuch permiſſion would introduce all that in- 
convenience which the ſtate of nature did endure, 
and which government was at firſt invented to pre- 
vent. Hence therefore they are obliged to ſubmit 
to the publick the meaſure of their damages, and 
to have recourſe to the law and courts of juſtice, 
which are appointed to give them redreſs and eaſe 
in their affairs; and this application is what is 
called bringing an afro, | | 
In every action that is brought, the perſon com- 
plaining is called the plaintiff; and the perſon who 
is called upon to make ſatisfaction, is called the 
defendant. | = Os 
= They 


Aaions. | - 


| They are either criminal or civil, Criminal, Criminal or 
which lies for ſome penalty or puniſhment in the ci. 
rty ſued, be it corporal or pecuniary ; therefore 
called actions penal. 7 | . 
Popular adl ions, where a man hath committed popular actions. 
a breach of ſome penal ſtatute; and ſo called, be- 
cauſe it is not given to one ſpecially, but generally 
to any that will proſecute, as well for himſelf as the 
king, and is generally called a qui tam action, be- 
cauſe it is brought by a perſon qui tam pro domino 
rege, quam pro ſcipſe in bac parte ſequitur, Dy. 95. 
Lut. 133. e 5 3 
Upon every ſtatute made for the remedy of any Party grie red. 
injury, miſchief, or grievance, an action lies by the _ 4 
party. grieved, either by the expreſs words of the 
ſtatute, or by implication. 2 Int. 55. 118. 10 Co. 
55.6, And if the penalty be expreſly allotted to 
the party grieved, he alone may ſue for it. 2 I/. 
260. | | 
If an action lies for an offence at common law, When tute 
and afterwards a ſtatute is made againſt the ſame e 9 2 55 
offence, if the action is brought upon the ſtatutec 
the ſtatu:e muſt be rehearſed; otherwiſe it doth 
not appear, whether the action be upon the ſtatute, 
or at common law. Lut. 1548. 80, if a ſtatute _ 
make a new offence, which was not fo by the 
common law, the ſtatute muſt be recited, as in 
waſte againſt tenant for life or years. bid. | | 
But if a ſtatute extend a remedy, which was at But if it extend, 
common law in ſome particulars, it need not be 2 remedy, 
recited, Dy. 83. b, 85. 4. b. As in waſte againſt 
a tenant in dower or guardian, the ſtatute need not 
be rehearſed ; for here was a prohibition of waſte 
. againſt them at common law. id. Reg. 739, 
If an act of parliament be recited or pleaded, When day, Cc. 
the day, year, and place of making it muſt be material. | 
ſhewn. It is ſufficient that ſo much of a ſtatute is 
recited, as concerns the matter in queſtion ; and 
therefore if it be [aid inter alia inadtitatum fuit, it 
is well, Plow. 65. a. If the party recites ſo much Recital of ſo 
as makes for him, it is ſufficient ; though he omit much as makes 
„ 1 N a proviio 


* 
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for him ſuffi- a proviſo or other clauſe, that makes againſt him. 
. 2 Cre. 139. Plow. 105, a, A material variance 
is bad. Lut. 140. So if he miſrecite the title, 2 
Salk. 60g. Mod. Caſ. 62, % LE 
| Civil ations di- Civil actions are divided into real, perſonal, and 
vided, mixed. Real, which concern real property only, 
are ſuch whereby the plaintiff, or demandant, claims 
title to any lands or tenements, rents, commons, 
or other hereditaments, in fee ſimple, fee tail, or 
for term of life: but theſe actions are now laid 
alide, being very dilatory and expenſive; and a 
more commodious method is contrived to diſpute 
the title of lands, called an ejectment. Co. Lit. 284, 
. N : 
Perſonal actions, are account, aſſumpſit, covenant, 
debt, aſſault and battery, falſe impriſonment, caſe and 
treſpaſs. „„ = 
Mixed adions. Mixed actions, are ſuits partaking of the nature 
of the other two, wherein ſome real property is de- 
manded, and alſo perſonal damages for a wrong 
ſuſtained as for inſtance, ejectment, which intitles 
the plaintiff not only to reſtitution for the term of 
years, but alſo damages for the wrong : waſte not 
only to recover the land waſted, but alſo treble da- 
mages, which is a perſonal recompenſe: and under 
theſe three heads may every ſpecies of remedy, by 
ſuit or action, be comprized. ny 
Account. Account lies againſt the bailiff or receiver to 2 
lord; or others, who by reaſon of their offices and 
buſineſſes are to render accompt, but refuſe to do 
it; and by Stat. 4 Arn. c. 16, It may be brought 
„ againſt the executors and adminiſtrators of every 
« guardian, bailiff, and receiver, and by one joint- 
ce tenant, tenant in common, his executors, Sc. 
* againſt the other as bailiff for receiving more 
46 than his ſhare, their executors, Sc.“ but the 
more ready way is now to file a bill in equity, 


Perſonal, 


Aſfampſt. Aſumpſit is an action founded upon a contract, 
either expreſſed or implied. | | 

Aſſumpſit in umfiſit in law, is a naked contract; or- a vo- 

. luntary promiſe by word of mouth, by which a man 


aſſumes 
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a lumes and takes upon him to perform, and pay | 


any thing to another. This term comprehends any 
verbal promiſe; and is variouſly expreſſed by the 
civilians, according to the nature of the promiſe ; 


ſometimes by pactum; ſometimes by promiſſio, polli- 


citatio, or conſtitutum. | CR 
A promiſe is in the nature of a verbal covenant, 


and wants nothing but the ſolemnity of writing and 
ſealing to make it abſolutely the ſame, It there- 
fore it be to do any explicit act, it is an expreſs con- 
tract, as much as any covenant ; and the breach of 


it is an equal injury. The remedy is an action upon 


the caſe, for what is called an af/amp/it or under- 
taking of the defendant ; the failure of performing 
Which is the wrong or injury done to the plaintiff, 
the damages whereof a jury are to eſtimate and 


ſettle, As if a builder promiſes, undertakes, or. 


aſſumes to A, that he will build and cover his houſe 


within a time limited, and fails to do it; A. has an 


action againſt the builder for this breach of his 
expreſs promiſe, undertaking, or aſſumpſit; and ſhall 
recover a pecuniary ſatisfaction for the injury ſuſtained 


by ſuch delay, So alſo if a debt by ſimple con- 
tract be due, if the debtor promiſes to pay it and 


does not, this breach of promiſe intitles the credi- 
tor to his action on the caſe, inſtead of being driven 
to an action of debt. 4 Rep. 92. vt 
Some agreements indeed, though never fo ex- 
preſsly made, are deemed of fo important a nature, 
that they ought not to reſt in verbal promiſe only, 
which cannot be proved but by the memory of wit- 
neſſes. To prevent which, the ſtatute of frauds and 
perjuries, 29 Car. 2. c. 3. enacts, that in the five 


Stat. of fr audn, 


following caſes no verbal promiſe ſhall be ſufficient 


to ground an aQAion upon, but at the leaſt ſome note 


or memorandum of it ſhall be made in writing, and 


ſigned by the pariy to be charged therewith : 1. 
l here an executor or adminiſirator promiſes to anſiber 
damages out of his own ate. 2. Where a man un- 


derta les to anſwer for the debt, default, or miſcarriage 
| | of 


10 
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Impl'ed con- 


fuſes to pay that value. 


Actions. 


of another. 3. l here any agreement it made, upon 


conſideration of marriage. 4. Where any contract or 


ſale is made of lands, tenements, or hereditaments, or 


any intereſt therein. 5. And, laſiiy, where there it 


any agreement that is not to be performed within a 
year from the making thereof, In all theſe caſes a 
mere verbal aſſumpſit is void, Eb Hg Th | 
Aſſumpſit lies in many caſes where debt lies, and 
in many where debt doth not lie. 2 Burr. 1005. 
Implied contracts, are ſuch as do not ariſe from 
the expreſs determination of any court, or the po- 
fitive direction of any ſtatute z but from natural 
reaſon, and the juſt conſtruction of law: which 
extends to all preſumptive undertakings or aſſumpſits; 
which, though never perhaps actually made, yet 
conſtantly ariſe upon this general implication and 
intendment of the courts of judicature, that every 
man hath engaged to perform what his duty or juſtice 
requires, Thus, if | employ a perſon to tranſact 
any buſineſs for me, or perform any work, the law 
implies that I undertook, or aſſumed to pay him ſo 
much as his labour deſerved. And if I neglect to 
make him amends, he has a remedy for this injury 
by bringing his action on the caſe upon this implied 
aſſum;/it ; wherein he is at liberty to ſuggeſt, that 
] promiſed to pay him ſo much as he reaſonably de- 


ſerved, and then to aver that his trouble was really 
worth ſuch a particular ſum, which the defendant 


has omitted to pay. But this valuation of his 
trouble is ſubmitted to the dete: mination of a jury; 


who will aſſeſs ſuch a ſum in damages as they think 


he really merited. This is called an aſſump/it, on a 
quantum meruit. There is allo an implied aſſumpſit, 
or a grantum valebat, which is very ſimilar to the 
former ; being only where one takes up goods or 
wares of a tradeſman, without expreſsly agreeing 
for the price. There the law concludes, that both 
parties did intentionally agree, that the real value 
of the goods ſhould be paid; and an action on the 
caſe may be brought accordingly, if the vendee re- 


Another 


Adions. | 1 
Another ſpecies of implied aſſumpſit is, when one Another ſpecies 
has had and received money belonging to another, e 1. 

a | : , | umpſit. 
without any valuable conſideration given on the re- 

ceiver's part: for the law conſtrues this to be mo- 
ney had and received for the uſe of the owner only; 
and implies, that the perſon ſo receiving promiſed and 
undertook th acconnt for it to the true proprietor. And, 
if he unju/tly detains it, an ation on the caſe lies 
againſt him for the breach of ſuch implied promiſe and 
undertaking ;' and he will be made to repair the owner 
in damages, equivalent to what he has detained in 

ſuch vialation of his promiſe, This is applicable to 

| almoſt every caſe where the defendant. has received 
money, which ex @quo et bono he ought to refund. 

2 Burr. 1005. | | LE R 

It alſo lies for money paid by miſtake, or on a Lies for money 
conſideration which happens to fail, or through im- Faid by miſtake, 
poſition, extortion, or oppreſſion ; orwhere undue 

advantage is taken of the plaintiff's ſituation. 

2 Burr. 1012. For money laid out and expended 
for the uſe of another, the law implying a pro- 
miſe of repayment, and upon an account ſtated. 

Carth. 466. | | -. 
Covenant lies where a man covenants with an- Covenant. 
other, by deed, to do ſomething, and does it not. * 

Fitz. N. B. 145. And it lies upon a covenant in 
anv deed indented, or poll, 1 Rell. 517.1. 40. 

But does not lie upon an agreement without 

deed ; but an action on the caſe, F. N. B. 145. 

It lies not on a leaſe made by the committee of 

a ſunatick, for he cannot make a leaſe at law. 

Knipe v Palmer, 2 WWilſ. 130. Ren | 
If a man covenants with B. to do a perſonal By an executor, 
thing, and dies; his executor or adminiſtrator ſhall | 

have covenant upon it. F. N. B. 145. . 

So where the covenant relates to the inheritance, Heir. 

2 heir may have an action upon it. 1 Roll. 520, 

42. 

So by the common law, upon a covenant in law, Aſſignee, 
the aſſignee of the eſtate ſhall have an action. Dy. 

257. 5 Co. 17. a, Ms. 419. TEE $07 Ss 8 
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 Againflexz® If a man covenants with B. and dies, an action 
n lies againſt his executor or adminiſtrator upon it, 
though he be not named in the covenant, 1 Roll. 
519. J. 35. 40. Cre. Eliz. 553. So in all caſes, 
an executor is bound by a covenant, if it does not 
determine by the death of the covenanter. 2 Mod. 
269. 1 Roll. 519. l. 33. So if he covenants for 
him and his aſſigns; for an executor or adminiſtrator 
is an aſſignee. Mo. 44. But it does not lie if a 
covenant be for a perſonal act of the teſtator, if the 
breach be not in his lifetime. 8. 85 
Againſt heirs. If he covenants for him and his heirs, covenant 
= lies againſt the heir. Lut. 287. g 
When affignee If a man covenants to do a thing, which has 
liable, exiſtence at the time of the demiſe, and relates to 
it; the covenant runs with the land, and binds the 
aſſignee, though be be not named: as, if he co- 
venants to pay the rent reſerved, to repair the 
houſe demiſed. 5 Co. 16. b. 24. b. Cre. Eliz. 457. 
552. 1 Roll, 521.1. 37. 
Covenant from leflee of tithes for himſelf or 
aſſigns, not to let the farmers have the tithes, runs 
with the tithes and binds the aſſignee. Bally v. 
Wells, 3 Wilſc 25. 1 
When affignee If. leſſee covenants to pull down old houſes, and 
not liable, build new on the ground ga ſeven years, and does 
| not, but after ſeven years aſſigns; aſſignee is not 
liable, for the. covenant does not run with the land, 
St. Saviour's v. Smith, 3 Bufr. 1271, For it was 
broken before the aſſignment. 1 Salt. 199. 
Debt, in what Debt lies on an obligation, or any other deed or 
caſes it lies. ſpecialty on a judgment, within or after the year 
after recovery. 43 Ed. 3. 2.6. | 
So in C. B. upon a judgment in ſcire facias upon 
a recognizance in B. R. Dy. 306. a. in marg. 
So in B. R. upon a judgment in C. B. removed 
thither by error. 1 Sid. 236. | 
So it lies there upon a judgment there after error 
brought in the exchequer. 1 Sid 236. Lut. 602. 
1 Lev. 153. Ray, 100. Or after error depending 
| | in 
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in parliament; for only the tranſcript of the record | 
i removed. 1 Sid. 236. | e | 
But it does not lie on a judgment after execution But does not lie 
ſued by el:git, or otherwiſe, for he has choſen ano- after clegit or 
' ther remedy, 1 Roll. 601. Nor after defendant © © bad 
taken on ca. ſa. and diſcharged by plaintiff's con- 
ſent, 4 Burr. 2482. Vigers v. Aldrich. „„ 
Debt lies upon every expreſs contract to pay a Lies on contract. 
ſum certain; as if a man covenants or grants to 


pay. 1 Leo. 208. | | | 
So though there be only an implied contract: 


as if a man be found in arrear upon account. 1 


Roll. 598. J. 7. | 
So againſt a ſheriff for money levied by him So agaiadt a 
upon a freri facias; for the law creates a contract ſheriff, 
for his paying; 1 Roll. 598. J. 10. though the writ 
be not returned. bid. J. 15. — 
Debt will lie on a foreign judgment, and the Foreign judg- 
plaintiff need not ſhe the ground of the judgment. meat. 
If he conclude prout patet per recordum, that is to 
be rejected as ſurpluſage, and the defendant can- 
not plead nul tiel record. Dougl. 1. Wherever 


. indebitatus aſſumpſit can be maintained, debt will 


lie, i, | Ps | 

It lies for a penalty given by an act of parlia- penalty, &c, 
ment, for the penalty of a by-law, though it is 
not ſaid by what action it ſhall be recovered, 1 
Roll. 599. J. 25. So for a nomine pane. I Lev. 

110. For a pain or amercement in a court baron. 

2 Saund, 66, 1 Lev. 203. So for a fine upon an 
admittance to a copyhold. 1 Sid. 58. 2 Mod. 230. 

3 Med. 340. Hard. 487. So for fees given by a2 

ſtatute to a ſheriff, Ao. B53. 1 Salk. 209. 

But it does not lie on a bill of exchange againſt Not on a bill of - 
the acceptor. Hard. 485, Nor on a promiſfory exchange or 
note. Str, 680, _— 

In debt for goods ſold and delivered, the plain- For goods fold 
tiff declared that the defendant at 7Ye/tmin/ter, in how to declare, 
the county of Middleſex, was indebted to him in a 
certain ſum for goods fold and delivered, without 
alledging an expreſs contract and place where ſuch 

CS: contract 
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contract was made; upon ſpecial demurrer for theſe 

cauſes, the court held the contract and venue well 

laid. Emery v. Fell, Trin. 27 Geo. 3. B. R. 

May recover leſ: It is determined that the plaintiff may recover a 

than the de» Jeſs ſum than demanded, provided he remits on the 

— roll the reſidue, 1 Lord Ray. 8 16. 65 

Amault, Aſſault lies where there is an attempt or offer 

to beat another without touching him; as if one 

lifts up his cane or his fiſt in a threatening manner 

at another; or ſtrikes at him, but miſſes him. Finch, 

202. Battery is the unlawful beating of another. 

The leaſt touching of another perſon wilfully, or 

in anger, is a battery; for the Jaw cannot draw - 

the line between different degrees of violence, and 

therefore totally prohibits the firſt and loweſt ſtage 

of it; every man's perſon being ſacred, and no 

other having a right to meddle with it in any the 

| lighteſt manner. 6 Med. 173. 149. Vent. 256. 

If the plaintiff declares for an aſſault and battery, 

he may recover for the aſſault only, though the de- 

claration cannot be ſingly for the aſſault. Kitch. 
38. a, In this action there are no more coſts than 

damages, if under 40s. unleſs the judge certifies the 

battery proved, 22 & 23 Car. 2. . 149. 2 
Impriſonment. Aſſault and Sale impriſonment. This action lies 

for every confinement of the perſon without ſuffi- 

cient authority, and is commonly joined to an aſ- 

ſault and battery; for every impriſonment includes 

a battery, and every battery an aſſault, 2 nfl, 598. 

And to conſtitute the injury, there are two points 

requiſite: 1. The detention of the perſon; and, 2. 

| Dye unlawfulneſs of ſuch detention. Ibid. 46. | 

Caſe, Caſe. This action lies in a great variety of in- 

| ſtances, viz. For affecting a man's reputation or 

good name, by malicious, ſcandalous, and ſlan- 

| derous words, tending to his damaze and deroga- 

2 Hob, 138. tion“. On an ſumpſit or undertaking, where, by 

any unwholſome practices of another, a man ſuſtains 

any apparent damage in his vigour or conſtitution ; 

» Noll. Abrig. as by ſelling him bad proviſions or wines, by the 

95+ exerciſe of a noiſome trade which infects the air in 

og : | his 
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Actions. | : 4 21 
his neighbourhood ; or by the neglect or unſkilful 
management of his phyfician, ſurgeon, or apothe- 
cary®, For it hath been ſolemnly reſolved that © 11 Hen. 6. 18. 


mala praxis is a great miſdemeanor and offence at 


common law, whether it be for curioſity or by 
neglect; becauſe it breaks the truſt which the party 
had placed in his phyſician, and tends to the pa- 
tient's deſtruction, Againſt carriers and others upon 


the cuſtom of England“: innkeeper for goods ſtolen 4 10 Ann, e. 14. 


in his houſe while he is a gueſt'. For deceits in © Moor, 175. 
contracts, bargains, and fales*; for negligence ; f Danv, 173. 
keeping a dog accuſtomed to bite ſheep® ; taking s 1 Vent. 190. 
or enticing away my ſervant or apprentice, whereby 

I loſe his ſervice®; diſturbance in the uſe of a ſeat : Kate 177. 
a E ſoor, 907, 
in the churchi; for injuries done jn commons* ; « Siyle 168. 
for malicious proſecutions, conſpiracy, eſcape, and 

reſcous!; for ſtopping up a watercourſe or way; 1 Salk. 15. 
breaking down a party wall; ſtopping of ancient : 
ights, and for any Private nuifance to a man's „ 10. 221 
walls, light, or air un; againſt ſheriffy for default in __ x 
executing writs “; for diſtyrbing a parſon in taking u 1 Cro. 477. 
his tithes, c. 2 Cro. 47 

Trover is a ſpecial ation on the caſe, which one Trover, 

man hath againſt another, th in his poſſeſ= _ 

lion any of his goods by delivery, finding, or other- 


conſent, or refuſes to deliver them on demand; and 

it is to recover damages to the value of the goods. 

2 Till. Abr, 618, It lies for goods tortiouſly ſeized 

by officers of revenue, 3 Att. 146. This de- Declaration. 
claration ought to ſhew the property in the plain- 1 
tiff, yet if it ſays that the plaintiff was poſſeſſed, 

omitting ut de bonis ſuis propriis, it is good, Mo. 

691. Hardr. 111. If it fays that the teſtator was 

poſſeſſed, and made the plaintiff executor; it is 

ſufficient, without ſaying, that he was poſſeſſed. 


Lat. 214. 2 Cro. 129. So the declaration muſt 


expreſs the goods demanded with convenient cer- 


tainty; but it is ſufficient if there be certainty 


enough to deſciibe the thing to common under- 


tanding. Sho, 144. It ought to alledge a con- 
| C 
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Detinue, 


Treſpaſs, 


Perſona! pro- 
petty. 


_ verſion, as alſo the time and place of the conver ion; 


Adions. 


for it is traverſable. Cro. Eliz. 97, 8. 78. 1 


 Brawnl. 8. The defendant may plead not guilty 


or a releaſe, Not guilty infra ſex annes. Lut. 99. 
He cannot juilify detaining goods till money laid 
out on them is paid. But it may be deducted in 
the damages. Str. 657. . | | 
Detinue lies for the recovery of goods in ſpecie, 
and alſo damages for the detainer; and it lies againſt 
a perſon who has them either by delivery or find- 
ing. But as the defendant in this action may wage 
his law, #rover is the action in more common uſe, 
Treſpaſs lies for an injury done by one private 
man to another; as entering on another man's 


ground without a lawful authority, and doing ſome 


damage however inconſiderable to his real property. 
For the right of meum and tuum, or property in 
lands, being once eſtabliſhed, it follows as a ne- 
ceſſary conſequence that this right muſt be exclu- 
ſive; that is, that the owner may retain to himſelf 
the ſole uſe and occupation of his ſoil; and every 
entry therefore thereon, without the owner's leave, 
and eſpecially if contrary to his expreſs order, is a 
treſpaſs or tranſę reſſion. The party muſt have 
property in the foil, and actual poſſeſſion by entry, 
to be able to maintain it; or, at leaſt, it is requi- 
ſite that the party have a leaſe and poſſeſſion of the 
veſture and turbage of the land, Moor, 456. 1 Inſt. 
57. 2 Koll. Abr, 572. 2 Lill. Abr. 596. 2 Roll, 
Abr. 545. . Es 
The perſon in whom the general property in a 
perſonal chattel is, may maintain an action of treſ- 
paſs for the taking or injuring thereof by a ſtranger, 
although he has never been in the actual poſſeſſion of it: 


For a general property does always draw to it a 


poſſeſſion in law; which poſſeſſion is, in the caſe 
of a perſonal chattel, by reaſon of the tranſitorineſs 
of its nature, ſufficient to found an action of treſ- 
paſs upon. Bro, Treſ. 303. pl. 346. Latch, 214. 
2 Bulſir. 268, „„ 
| | Only 
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Only the perſon who has the poſſeſſion in fact of Real property. 


the real property to which an injury has been done, 


can maintain an action of treſpaſs for the injury: 


Becauſe the giſt of an action of treſpaſs, for an in- 


jury to either real or perſonal property, is the be- 


ing diſturbed in the poſſeſſion of the property. And 
the having a general property, does not in the caſe 


of real property, as it does in the caſe of perſonal, 
draw to it a poſſeſſion in fact. Bro. Tr. pl. 38. 
pl. 303. pl. 346. 3 Lev. 209. Latch. 263. 2 Bulft. 


268. And there muſt not only be a poſſeſſion of 


real property, to which an injury has been done; 


but it muſt be a lawful one. For an intruder into 


land does not gain by the intruſion ſuch a poſſeſ- 
ſion as will enable him to maintain an action for 
a treſpaſs thereupon committed, 2 Lev. 147. Plowd, 


546. 4 Leon, 184. 


Every one of the parties to a treſpaſs is liable 


to an action; for there can be no acceſſary to a 
treſpaſs. 1 Lev. 124. Bro, title Treſp. 113. 


An action it is ſaid does not lie before a cauſe of 
action accrued, but if the cauſe of action accrued 
before the bill filed it is good, though the writ iſ- 


| ſued before. Cowper's Rep. 454. 2 Burr. 960. 
But this means where a copy of proceſs is ſerved. 


A man cannot join ſeveral, and diſtin& cauſes of 


action in the ſame count. Com. Dig. 108. 
In perſonal actions, if two cauſes of action are 


of the ſame nature, they may be put in one action. 
. B. l. . 


Whenever the ſame proceſs and judgment are in 
two counts they may be joined, other wiſe they can- 


not. 2 Wilſ. 321. Debt on a judgment and a mu- 
tuatus may be joined; ſo may debt on a bond and a 


mutuatus, although there be different pleas required, 
becauſe there is the ſame proceſs and judgment. 


1 Wi. 248. Debt and detinue may be joined. 


Bro. pl. 97. Debt upon an amercement and a 


mutuatus may be joined, 1 WII. 248. The duke 
of Bedford v. Alcock. Caſe for a misfeaſance and 


Negligence againſt a common carrier may be joined 
with trover, Dichſen v. Clifton, 2 Will. 319. 
„ C es 
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For whom pad againſt whom 
an Aftton will lie. 


8 the law grants redreſs for all Ina and 
gives a remedy for every kind of right, ſo it 
is open to all kinds of perſons, and none are ex- 
cluded from bringing an action, except on account 
of their crimes, or their country; as men attainted of f 
zreaſon or felony, perſons outlawed or excommunicated, 
convict in premunire, alien enemies profeſſed in or- 
ders of the papal religion, as friars, monks, &c. (un- 
Jeſs they have attained a pardon), infants, feme 
c:verts (unleſs by ſpecial cuſtom}, or perſons not 
in rerum natura; but executors or perſons outlawed 
have a right to ſue in right of their teſtator or in- 
teſtate, 1 In/?, 128. In life, liberty, and eſtate, 
every one (who has not forfeited them) has a pro- 
perty and right; and if they are violated, the law 
gives an action to redreſs he wrong, and puniſh 
the wrong doer. Vaug. 
Care muſt be But care muſt be taken Rs ſuch actions are 
taken how brought, as if an infant is plaintiff, be muſt ſue by 
bronghe, his next friend or guardian (Kall. Abr. 287), unleſs 
he ſue with others as executor, and then he may 
ſue by attorney, for all of them together repreſent 
the teſtator. Ibid. 288. If an infant is ſued, he 
mult appear by a guardian; if not, the plaintiff may 
move the court to have one appointed, 2 aft. 26. 
Married woman, If an ideot ſue or be ſued, he muſt do it in per- 
' fon, A married woman muſt ſue with her huſband, 
and in all caſes where they are both ſued (although 
the huſband may anſwer alone), yet the wife ſhall 
never be forced to anſwer without her huſband 
(except ſhe be a ſole merchant, 7. e. when ſhe carries 
on a ſole and ſeparate trade, which is by the cuſtom 
Survivors, of Linden only). 10 Mod. 6. 1 Inft. 135. Where- 
ever the ſuit will ſurvive to the wife ſhe muſt join 
in the action. 1 Wilſ. 224, Dunſlan & ux. v. 
Burwell and aller. Or where the debt is due to 
9 the 


For whom and againſt whom, &c. 25 
the feme dum ſola, both muſt join. Moor, 422, | 
If baron is poſſeſſed of tithes in right of the feme, 
they muſt join in debt for not ſetting them forth, 
becauſe the feme is the proprietor. Cro. Elix. 608. 
613. If the action is brought for the labour of the 
wife only, ſhe may join in the action. 2 Sid. 128. 
Cro. Fac. 77. But declaration muſt ſtate it to be 
done by the wife. 2 Wiſſ. 424. The dippers at 
Tunbridze Tells all joined with their huſbands, 
and held well, 2 Vilſ. 414. Meller and others v. 
Bakr | 5 | | Pee. 
Executors, when they bring an action, muſt all Executors, 
be named; but when an action is brought againſt. 
them, it muſt be only againft ſuch of them as do 
adminiſter. 1 Roll, Abr. 924. Carth. 124. If 
there are two executors, one under age, and the 
other proves the will, and hath adminiſtration du» 
rante minore, &c. he may ſue ſolely. But where 
both are of full age, though the will be proved by / 
one only, the action muſt be brought in both their 
names. 2 Lev. 240, Colborne v. Wright. 2 Jon. 
119. Raym. 198. 1 . ä 
Alſo, if two men have lands and goods together Joint tenants, 
in joint tenancy, and be wronged in them, they — 
muſt fue jointly, Co. Litt. 180, Tenants in com- Tenantsin come 
mon ouzht to join in actions perſonal, but not mon. 
real; and in aſſize and ſlander of title, they ought 
to ſever, Divers perſons may have an action of 
treſpaſs jointly for goods taken or the like; but of 
bat / ery, or ſuch like perſonal treſpaſs, the aQion ought 
to be ſingle; if one treſpaſs be done by divers, the 
plaintiff may make it joint, or ſcyeral, as he pleaſes; 
and yet two that join in a treſpaſs, do ſo make one 
treſpaſſer, that one of them is anſwerable for the 
other; and if they be ſucd in one action, they may 
ſever in pleas and iflues, and a releaſe to one is a 
releaſe to all, Alſo the jury muſt aſſeſs damages 
jor all, but there ſhall be but one ſatisfation ; and 
where a joint action doth lie againſt ſeveral perſons, 
and ſome of their names are known, and ſome are 
not, the action may be brought againſt them) that are 
| known 
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Who may be 
ſued. 


can have an action againſt the king; but one ſhall 


without ſuing to her by petition. bid. ſ. 3. So the 


Though he be committed or attainted. Jbid. 


dor n. 


For whom and againff whom, 8c. 


known by their particular names; and you may de- 
clare againſt them ſimul cum aliis, &c. 2 Lill. Abr. 
469. Comb. 260 | | 

Until the time of Ed. 1. the king might have 
been ſued in all actions, as a common perſon, 
22 Ed. 3. 3. Th. D. J. 4. c. 1. /. 3. But now none 


be put to him to ſue by petition. The queen may 
be ſued without the king her huſband in all ac- 
tions, for ſhe is a perfon ſole by. the common law, 
Th. D. J. 4. c. 2. /. 2. So the queen dowager 


prince of Males may be ſued by writ. bid. ſ. 4. 
But he now has privilege. Every ſubject of the 
king, eccleſiaſtical or temporal, man or woman, 
villain or free. 2 Jui. 55. 6. Though he be deaf, 
dumb, or an ideot. 75. D. i „ .. 
Though he be non campos mentis, lunatic. [b14, 


Ney 1. But though a perſon attainted is liable to 
civil ſuits, yet he ought not to be charged but by 
leave of the court, or of a judge at his chambers. 
Foſter, er. I. 61. 1 Wilſon, 217. Though he be 
outlawed, excommunicated, or within age. 2 [nff, 
56. So every body politic may be ſued, or an alien 


ll 


Mithin what time Actions are 
to be brought. | 


E limitation of ſuits is founded in public Limitation of 
convenience; and attended with ſo much fuits, 
utility, that courts of equity adopt the ſtatutes made 
for that purpoſe, as a poſitive rule; and apply it by 
the parity of reaſon, to caſes not within it, 
By the 32 H. 8. c. 2. No perſon ſhall have 
&« a writ of right of the poſſeſſion of his anceſtor, 
&« but within /ix'y years, nor of his own but within 
&« thirty years.” - | | 
And, N. B. a claim or entry, to prevent the Claim. _ | 
ſtatute, muſt be upon the land, unleſs there ſhall | 
be ſome ſpecial reaſon to the contrary. Salt. 205, 
2 Str. 1086. 5 5 DO 
By the 31 Eliz. c. 5. ,. 5. All actions, ſuits, Penal action 
bills, indictments, or informations, whereby the 7m, &ec. 
forfeiture is or ſhall be limited to the queen, her heirs 
or ſucceſſors only, ſhal! be brought within two years 
after the offence committed, and not after. And 
that all actions, & c for any forfeiture upon any penal 
ſtatute, except the ſtatutes of tillage, the benefit 
whereof is or ſhall be limited to the queen, her heirs 
or ſucceſſors, and to any other which ſhall proſecute 
in that behalf, ſnall be brought by any perſon that 
may lawfully purſue for the ſame, within one year 
next after the offence committed; and in default of 
ſuch purſuit, that then the ſame ſhall be brought for 
the queen's majeſty, her heirs or ſuceeſſors, at any 
time within tue years after that year ended: And 
if any aCtion or information for any offence againft 
any penal ſtatute made or to be made, except the 
ſtatute of tillage, ſhall be brought after the time 
before limited, then the ſame ſhall be void. 
Provided, that where any information, indict- Proviſo, 
ment, or other ſuit, is or ſhall be limited by any 
ſtatute penal, to be had or brought within a ſhorter 
a ö time, 


Within what time Adjons 


time, that in every ſuch caſe, the action, &c. or 
other ſuit, ſhall be brought within the time limited 
by ſack Getute, Sec. 6... 
5 No officer ſhall By 21 Fac. 1. c. 4. No officer ſhall receive, 
receive or file file, or enter of record, any information, bill, 
any informa- 1333 . | 
tion, &c. unleſs Plaint, count, or declaration, grounded on any pe- 
oath be made by nal ſtatute (being within the ſtatute of the 21 Fac.) 
the party, && until the informer or relator hath firſt taken a cor- 
poral oath before ſome of the judges of the court, 
that he believes in his conſcience the offence was 
committed within a year before the information or 
ſuit, within the county where the ſaid information 
or ſuit was commenced, | 
On ſtst. of uſury An affidavit of the cauſe of action, accruing 
vo affidavit. within a year, need not be filed in an action on the 
ſtatute of uſury. Str. 108 1. French v. Coxon. 
Conſtruftion, In the conſtruction of theſe ſtatutes, it hath been 
holden, 1. That the 21 Fac. 1. c. 4. does not ex- 
tend to any offence created ſince that ſtatute; ſo that 
proſecutions on ſubſequent penal ſtatutes are not re- 
ſtrained thereby. Salk. 372. pl. 13. 5 Mod. 425. 
Str. 1081. 2. That if an offence, prohibited by 
any penal ſtatute, be alſo an offence at common 
law; the proſecution of it, as of an offence at com- 
mon law, is no way reſtrained by any of theſe ſta- 
tutes. Hob. 270. 4 Mod. 144. 3. That if a ſuit 
on any penal ſtatute, be brought afier the time 
limited, the defendant need not plead the ſtatute, 
but may take advantage of it under the general 
iſſue. Show. 353. 4. That the party grieved is 
not within the reitraint of theſe ſtatutes, but may 
Tue in the ſame manner as before. Cro. Eliz. 
645. Ny 71. 3 Leon. 237. Show. 354. Carth, 
233. = | 
Aa action of debt was brought on the 9 Ann, 
c. 14. by a common informer againſt Sir Thomas 
Frederick for winning 5251. of G. I. at cards, The 
money was loſt and paid, 11 March 1757, and the 
original not ſued out till Mich. 1762. This court 
held it a caſe within 31 El. though the action given 
a the firit inſtance was to the party grieved, and after 
to the common informer alone; for ſuch action 
TR | would 


are to be brought. 29 


would have been within 7 H. 8.; and the 31 Elia. 
was made to narrow the time given by that ſtatute, 
and therefore could never mean to leave any actions 
unreſtrained in time. The latter part of the 
clauſe muſt therefore be conſtrued to extend to them. 
Lookup v. Sir Thomas Frederick, Bull. niſ. pri. 190. 

By Stat. 21 Fac. 1, c. 16. For quieting men's writs of forme- 
eſtates, and avoiding of ſuits, be it enacted, Ihat don ſhall be ſued 
all writs of formedon in deſcender, formedon in within 20 years. 
remainder, and formedon in reverter, at any time 
hereafter to be brought, of or for any manors, &c. 
whereunto any perſon hath title, ſhall. be ſued wich- 
in twenty years next after the title and cauſe of 
action ſirſt deſcended or fallen, and at no time after; 
provided, if, the perſon entitled to ſuch writ be at 
the time of the ſaid right firſt deſcended or fallen, 
within the age of one and twenty years, feme covert, 
non compas mentis, impriſoned, or beyond the ſeas, then 
ſuch perſon and his heirs may, notwithſtanding. 
the ſaid /wenty years be expired, bring his action, 
or make his entry, as he might have done before. 
this act: ſo as ſuch perſon, or his heirs, ſhall, with- 
in ten years next after his full age, diſcoverture, &c. 
take benefit of, and ſue forth the ſame, and at no 
time after the ſaid fen years. | 

In the conſtruction of this ſtatute it hath been conſtrudion of 
holden, that the poſſeſſion of one joint tenant is the the ſtatute. 
poſſeſſion of the other, ſo far as to prevent this 
ſtatute, 1 Salk. 285, That a claim of entry to pre - 
vent the ſtatute of limitations muſt be upon the land, 
unleſs there be ſome ſpecial reaſon to the contrary, 
I Salk, 205. 2 Str. 1086. That if a perſon be 
barred of his formedon, he is not thereby hindered 
to purſue his right of entry which afterwards ac- 
crues to him, no more than a perſon who has ſeveral 
remedies, and diſcharges one of them, is excluded 
thereby from purſuing the others. 1 Lulw. 781. 
1 Salk. 339. 2 Salk, 422. | 

That it one tenant in common receives the whole Tenants in 
profits for twenty years or more, yet this does not mon. 


bar his companion; for the ſtatute of limitations 
| | | never 


3 Milithin what time Actions 
never runs againſt a man, but where he is actually 
ouſted or diſſeiſed. 1 Salk. 423. | 

Copyholds. Copyholds are within the ſtatute, becauſe it is an 

= act made for the preſervation of the public quiet, 
and no ways tending to the prejudice of the lord or 
= tenant. Moor 410. 3 | 

Limitations of By flat. 21 Zac. 1. c. 16. 1. 3. All actions 

perſonal actions. of treſpaſs, quare clauſum fregit, detinue, action 
for trover, and replevin for taking away of goods 
and cattle, all actions of accompt, and upon the 
caſe (other than ſuch accounts as concern the trade 
of merchandize between merchant and merchant, 
their factors or ſervants), all actions of debt, 
grounded upon any /ending or contract without 
ſpeciality ; all actions of debt for arrearages of rent, 
and all actions of aſſault, menace, battery, wound- 
ing, and impriſonment, or any of them, which ſhall 
be ſued or brought, ſhall be commenced and ſued 
within the time and limitation hereafter expreſſed, 
and not after, (that is to ſay) the ſaid actions upon 
the caſe (other than for ſlander), and the ſaid actions 
for accompt, and the ſaid actions for treſpaſs, debt, 
detinue, and replevin for goods or cattle, and the 

ſaid action of treſpaſs, quare clauſum fregit, within 
| fix years next after the cauſe of ſuch actions or ſuit, 

Treſpaſs, & c. and not after; and the ſaid actions of treſpaſs, of 
aſſauit, battery, wounding, impriſonment, or any of 
them, within four years next after the cauſe of ſuch 

 . ations or ſuit, and not after ; and the ſaid action 

Words, upon the caſe for words, within two years next after 

„„ the words ſpoken, and not after. - | 

Their limitation That if in any the ſaid actions judgment be given 

3 8 for the plaintiff, and reverſed by error, or a verdict 

cd paſs for the plaintiff, and on matter alledged in arreſt 

of judgment, the judgment to be given againſt the 
plaintiff, that he take nothing by his plaint, writ 
or bill; or if any the ſaid actions ſhall be brought 
by original, and the defendant therein be outlawed, 
and ſhall after reverſe the outlawry, that in all ſuch 
caſes the party plaintiff, his heirs, &c. as the caſe 
ſhall require, may commence @ new action or fuit, 
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late to be brought. 
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reverſed, or ſuch judgment given againſt the plaintiff 
or outlawry reverſed, and not after. /. 4. 


That if any perſon or perſons, that is or ſhall be Infonts, feme 


intitled to any ſuch action of treſpaſs, &c. be 8 


the time of any ſuch cauſe of action given or ac- 


rem time to time within a year after ſuch judgment 


crued, fallen, or come within the age of twenty- | 


one years, feme covert, non compos mentis, impr iſoned, 


or beyond the ſeas, that then ſuch perſon ſhall be at 


liberty to bring the ſame, ſo as they take the ſame 
within ſuch times as are before limited, after their 


coming to, or being of full age, as other perſons 
daving no ſuch impediment, ſhould have done. 


If the plaintiff is in England when the cauſe of When the fatute 
Action accrues, the time of limitation begins to begins to tun. 


run; ſo that if he, (or if he dies abroad) his ex- 
ecutot or adminiſtrator do not ſue within fix years, 
ey are barred by the ſtatute. 1 Hilſ. 134. Smith ex- 


ater v. Hill executor. If the plaintiff is a foreigner, 


und doth not come to England in fifty years, he ſtill 
with fix years after his coming into England, to 


ing his action; and if he never comes to England 


zimlelf, he has always a right of action while he 
:.ves abroad, and ſo have his executors or adminiſtra- 
tors, after his death, Per Cur. Strithorſt v. Graeme, 
%. 3 Will. 144. While any of the diſabilities 


mentioned in the ſtatute of limitations continue, 


the party may, but is not obliged to commence his 


action: for the ſtatute doth not run while any of 


thoſe diſabilities continue. 1bid, The ſtatute does not 
begin to run againſt a foreigner, till he comes into 
England. „ | 


With reſpect to merchants accounts, it hath been What actions 


determined, that they mean ſuch accounts as are _—_ the 
t atute, 


open and current only ; and that therefore, if an 


account be ſtated and ſettled between merchant and 
| merchant, and a ſum certain agreed to be due to one 


of them, if he to whom the money is due, does not 
bring his action within the time limited, he is barred 


by the above ſtatute. 2 Mad. 31 2. 2 Saund, 124. 


Lev, 287. Fent. 90. 2 Vern. 456. 
| | | Action 
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30 Within what time Actions 


never runs againſt a man, but where he is aQually 
ouſted or diſſeiſed. 1 Salk. 423. 


| Topyholds, Copyholds are within the ſtatute, becauſe it is an 


act made for the preſervation of the public quiet, 
and no ways tending to the prejudice of the lord or 
tenant. Mor 410. | 5 | 
Limitations of By flat. 21 Fac. I. c. 16. . 3. All actions 
perſonal actions. of treſpaſs, quare clauſum fregit, detinue, action 
for trover, and replevin for taking away of goods 
and cattle, all actions of accompt, and upon the 
caſe (other than ſuch accounts as concern the trade 
of merchandize between merchant and merchant, 
their factors or ſervants), all actions of debt, 
grounded upon any lending or contract without 
ſpeciality ; all actions of debt for arrearages of rent, 
and all actions of aſſault, menace, battery, wound- 
ing, and impriſonment, or any of them, which ſhall 
be ſued or brought, ſhall be commenced and ſued 
within the time and limitation hereafter expreſſed, 
and not after, (that is to ſay) the ſaid actions upon 
the caſe (other than for ſlander), and the ſaid actions 
for accompt, and the ſaid actions for treſpaſs, debt, 
detinue, and replevin for goods or cattle, and the 
ſaid action of treſpaſs, quare clauſum fregit, within 
fix years next after the _ of ſuch actions or ſuit, 
Treſpaſs, &. and not after; and the ſaid actions of treſpaſs, of 
aſſauit, battery, wounding, impriſonment, or any of 
them, within four years next after the cauſe of ſuch 
actions or ſuit, and not after; and the ſaid action 
Words, upon the caſe for words, within two years next after 
the words ſpoken, and not after. 8 
Their limitation That if in any the ſaid actions judgment be given 
after judgment for the plaintiff, and reverſed by error, or a verdict 
phe paſs for the plaintiff, and on matter alledged in arreft 
| of judgment, the judgment to be given againſt the 
plaintiff, that he take nothing by his plaint, writ 
or bill; or if any the ſaid actions ſhall be brought 
by original, and the defendant therein be outlawed, 
and ſhall after reverſe the outlawry, that in all ſuch 
caſes the party plaintiff, his heirs, &c. as the caſe 
ſhall require, may commence @ new action or ſuit, 
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from time to time within a year after ſuch judgment 

reverſed, or ſuch judgment given againſt the plaintiff 

or outlawry reverſed, and not after. /. 4. | 

That if any perſon or perſons, that is or ſhall be Infants, feme 

intitled to any ſuch action of treſpaſs, &c. be at eee 
the time of any ſuch cauſe of action given or ac- N 
crued, fallen, or come within the age of twenty- 

one years, feme covert, non compos mentis, impriſoned, | 

or beyond the ſeas, that then ſuch perſon ſhall be at 
liberty to bring the ſame, ſo as they take the ſame 

within ſuch times as are before limited, after their 

coming to, or being of full age, as other perſons 
| having no ſuch impediment, ſhould have done. : 

If the plaintiff is in England when the cauſe of When the ftatute 

action accrues, the time of limitation begins to begins to run. 
run; ſo that if he, (or if he dies abroad) his ex- 

ecutor or adminiſtrator do not ſue within ſix years, 

they are barred by the ſtatute. 1 Wilſ. 134. Smith ex- 

ecutor v. Hill executor, If the plaintiff is a foreigner, 

and doth not come to England in fifty years, he ſtill 

hath ſix years after his coming into England, to 

bring his action; and if he never comes to England 

himſelf, he has always a right of action while he 

lives abroad, and ſo have his.executors or adminiſtra- 

tors, after his death, Per Cur. Strilhorſt v. Graeme, 

%. 3 Wilſ. 144. While any of the diſabilities 
mentioned in the ſtatute of limitations continue, 

the party may, but is not obliged to commence his 

action: for the ſtatute doth not run while any of 

thoſe diſabilities continue. Ibid. The ſtatute does not 

begin to run againſt a foreigner, till he comes into 

England. PEO | | 

With reſpect to merchants accounts, it hath been What actions 

determined, that they mean ſuch accounts as are ate within the 
open and current only; and that therefore, if an mo 
account be ſtated and ſettled between merchant and | 
merchant, and a ſum certain agreed to be due to one 

of them, if he to whom the money is due, does not 

bring his action within the time limited, he is barred 

by the above ſtatute. 2 Mad. 312. 2 Saund, 124. 

Lev. 287. Vent. 90. 2 Virn. 456, 


Action 


Within what time Adions 

ANion- on bond Action on a bond is not within the ſtatute; yet 

not. the practice is, that where an action is brought on 

| aà bond of twenty years ſtanding, and on which no. 
Intereſt has been paid for that time, the defendant 
may plead /o vit ad diem, and it will be preſumptive 
proof of the payment, if the plaintiff does not 
prove either the payment of the intereſt, or a de- 
mand precedent,” In chancery, an obligee on a 


bond was refuſed any relief, Chan, Rep. 78. 88. 


; 106. 8 | 
Debt for tithes, Debt on the 6 Ed. 6, for tithes, or on an award 
&c, not. for a fine of a copyhold, rent on an indenture of 


| leaſe, or for an eſcape, are not within the ns 
5 1 Std. 205. 1 Saund. 33. 37. 1 Lev. 273. Nor 
3 can the ſtatute be * by 0 ſheriff to an action 
brought againſt him for money levied on a fieri 
facias, becauſe the action is founded in maleficis, and 
ariſes on a contract in law, which is different from 
thoſe actions of debt on a lending or contract men- 
tioned in the ſtatute; and becauſe it is grounded on 
the ſtatute, 1 R. 2. c. 12. which firſt gave an 
action of debt for an eſcape, there being no remedy 
for creditors beſore, but by action on the caſe, 
Saund. 37. I Lev. 191. 2 Keb. 93. Nor can it 
be pleaded to an action on a judgment. 1 Med. 
205. 212. A charity is not bound by length 
. of time, 2 Vern. 399.; a legacy is not within the 
ſtatute, 1 Vern, 256.; nor a mortgage, 1 Chan, 
Caſes 102. _ | 

Sree, fig, not For words. This does not extend to ſcandalum 
within the fta- magnatum, nor to caſes where the ſpecial damage 
voi. is the giſt of the action; but where the words of 
- themſelves are actionable, ſpecial damage will not 
_ take them out of the ſtatute. 1 Sid. 95. 'Saund. 61. 
Slander of title Nor to actions for ſlander cf title, for that is not 
not. properly flander, but a cauſe of damage; and the 
ſlander intended by the ſtatute is to the perſon, Cro. 

Car. 141. Palm. 530, Tones 196. | 
If words are of If the werds of themſelves are actianable, without 
themſelves ac- the neceſſity of alledring ſpecial damages, although 4 
mond tin; loſs enſues, yet in this cafe, the fAlatute of limitations 


are within the 
ſlatute. ; h 15 
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are to be brought. 33 


is a good bar; but if the words, at the time of the 
ſpeaking them, are not actionable, but a ſubſequent 
Joſs enſues, which intitles the plaintiff to his action, 
in ſuch caſe the /atute is no bar. Sid. 95. Ray. 61. 
3 Mod. 111. As for calling a woman a whore, by 
which ſhe loſt her marriage ſeven years afterwards, 
the ſtatute is no bar; for it is not the words, but the 
ſpecial damage, which is the cauſe of action in this 
caſe, Sid. 95. Salk, 206. pl. 5. And it was in- 
cumbent on the plaintiff to prove the ſpecial da- 
mage, otherwiſe the action would not have lain for | - 
the words. | „ | 2 
Treſpaſs and aſſault. If treſpaſs be brought for Treſpafi per quod 
beating a ſervant per quod ſervitium amiſit, this is not „ 
ſuch an action as is within the ſtatute, being found - che ftatute. 
ed on the ſpecial damage. Salk. 206. . 
By 3& 4 Ann. c. 9. Actions on promiſſory notes Adtons on pro- 
are to be brought within the time appointed for miſſory notes. 
actions upon the caſe. 55 | 
By 4 Ann. c. 16. All ſuits in the admiralty for Suite in the 
ſeamen's wages are to be commenced in /i years Admiralty, 
after the cauſe of action. Ee | 
When an action is limited by a ſtatute to be A capiar being 
commenced within a certain time, a capias ad re- Ry _ 
ſpondendum, ſued out within that time, may be pro- that the action 
duced in evidence at the trial, to prove that the is brought in 
action was commenced in due time, 3 Wilſ. 465, due time. 
Leader v. Moxon, But if the writ was not ſued - 
out till after the year, though by relation it would 
be within the time, the plaintiff ought to be non- 
ſuited. Morris and Harwoid, M. 3 Geo, 3. Bull. 
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Original writ, 


Pr ecipe quod 


reddat, 


Fi te fecerit 
ecurum. 


1 34 ] 


Of the Proceedings in this 
Court, 


T HAVE already obſerved, that this court can- 
I not hold plea in ordinary caſes, without the 
king's original writ; therefore the plaintiff, in a 
perſonal action, was, in the firſt inſtance, obliged 
to make out a præcipe for the ſame, and apply to the 


curſitor of the county in which his cauſe of action 


aroſe, who made it out returnable in this court. 
The original is a mandatory letter from the king, 
ih parchment, ſealed with his great ſea}, and direCt- 
cd to the ſheriff of the county, requiring him to 
command the party accuſed either to do juſtice to 
the complainant, or elſe appear in court, and anſwer 
the accuſation. | es 
| Theſe writs are either optional or peremptory, and 
called by the names of a præcipe quod reddat, or a 
ft te fecerit ſecurum, and, for ſhortneſs, a pore. 
The præcipe quod reddat is, in the alternative, 
commanding the defendant to do the thing required, 
or ſhew the reaſon wherefore he hath not done it: 


a 


the uſe of this writ is, where ſomething certain is 


demanded by the plaintiff; as to reſtore the poſ- 
ſeſſion of his land, to pay a certain liquidated debt, 
to perform a ſpecific covenant, to render an ac- 
count, and the like; in all which caſes the writ is 
drawn up in the form of a præcipe or command, to 
do thus, or ſhew cauſe to the contrary; giving the 
defendant his choice, to redreſs the injury, or ſtand 
the ſuit, 

The / te fecerit ſecurum, directs the ſheriff to 
cauſe the defendant to appear in court, without any 
option given him, provided the plaintiff gives the 
ſheriff ſecurity effectually to proſecute his claim. 
This writ is in uſe where nothing ſpecifically is de- 
manded, but only a ſatisfaction in general, Such 


are writs of treſpaſs, or on the caſe, wherein no 
| | debt 


Of the Proteedings. 


debt or other ſpecific thing is ſued for in certain, 
but only damages to be aſſeſſed by a jury. For this 
end the defendant is called upon to appear in court, 
provided the plaintiff gives good ſecurity of proſe- 
cuting his claim. g 

This ſecurity is common to both writs, and for- 
merly were reſponſible perſons taken by the ſheriff, 
to anſwer for the plaintiff, if he failed in the action, 
to ſuch amercement as the court ſhould ſet on him 
for railing a falſe accuſation; the ſufficiency of whom 
the ſheriff was liable to the king. 55 

On receipt of either of theſe writs, the ſheriſf 
made out his ſummons to the defendant, directed to 


his bailiffi, called ſummoners, who either ſummon- 


ed him perſonally, or left the ſame at his houſe or 


place of abode, | | 
On this ſummons the defendant either appeared, 
or efloigned or made default: if he appeared, the 


plaintiff then proceeded againſt him by deliveting a 


declaration, If he eſſoigned (that is, ſent his ex- 


cuſe by a ſervant for not appearing), the excuſe was 


to be ſent on the day the writ was returnable ; for 
if he omitted that day, an exception might be entered 


the next day to his non appearance, and the plaintiff 


might have an order that the defendant's gn or 
excuſe be not received; from this exception ſo taken 
and entered, the ſecond day after the return of the 


writ, was called the day of exception: the third day 


the ſheriff returned his writ into court, which was 


delivered into the cuſtody of the cos brevium, and 
was called the day of returna - 


from thence, this 
brevium; then it was, this court was ſeized of the 

cauſe by the poſſeſſion of the writ. The fourth day 
was called the day of appearance, or dies amoris, 
which was the time granted ex gratia, for the party 
to appear: ** for our flurdy anceſlors held it beneath 
«© the condition of a freeman to be obliged to appear, 
© or to do any other act at the preciſe time appointed or 
« required,” If the defendant did not then appear, 
the plaintiff offered himſelf, and the filacer recorded 


his appearance, and the ſheriff's return, that he 


6: EE nn, 
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ns Of the Proceeding 8. 


either ſummoned the defendant, or that the defend - 

ant had nothing by which he could be ſummoned: 

if the ſheriff returned ſummonire fect, then was award- 

ed an attachment and diſtreſs infinite, if the action 

was in debt; but in treſpaſs, becauſe there was a 

fine to the king, the king's proceſs (which was a 

capias) was awarded, or a diſtreſs as the court 

though proper; but if the ſheriff returned, that the 

defendant had nothing by which he could be ſum- 

moned, then the capias was awarded even in debt, 

by Stat. 25 Ed. 3. c. 17. and in actions on the caſe 

by the 19 H. 7. c. 9. If the defendant could not be 

arreſted on the capias, the capias being returned non 

eft inventus, and filed with the cuſſos brevium, the 

plaintiff, upon application, might have an alias and 

pluries; and upon the like return, the plaintiff 

might ſue the defendant to outlawry, by which he 

forfeited all his goods, loſt the profits of his land, 
and was liable, if taken, to be impriſoned. 

How proceedings Before the Stat. 19 H. 7. c. 9. which allowed 

e before the the writ of capias ad reſpondendum in actions on the 

. practice was introduced into this court, of 

commencing the ſuit by an original writ of treſpaſs 

guare clauſum fregit, for breaking the plaintiff's 

cloſe vi et armis, which, by the old common law, 

ſubjected the defendant's perſon to be arreſted by 

writ of capias: and then afterwards, by connivance 

of the court, the plaintiff might proceed to proſe- 

cute for other leſs forcible injury, This praRice 

(through cuſtom rather than neceſſity, and for ſav- 

ing ſome trouble and expence, in ſuing out a ſpecial 

original adapted to the particular injury) ſtill con- 

tinues in almoſt all caſes (except in actions of debt), 

for if the defendant appeared at the return of the 

writ, or on the di/tringas, the plaintiff might declare 

againſt him in any action he ſhould think proper, 

and, after judgment, purchaſe a ſpecial original to 

warrant the proceeding, which would prevent the 

| judgment being arreſted or reverſed, | 

The preſent © This was the regular and orderly mode of pro- 

practice. ceeding; but now the uſual practice is, to ſue out a 

| | I | capias 
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as if the defendant had done it himſelf, 
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Of the Proceedings, 


capias in the firſt inſtance, upon a ſuppoſed return 


of the ſheriff of the original. . 
Originally, if the ſheriff found the defendant, he 


was obliged to take him into cuſtody, in order to 


produce him in eourt upon the return, however ſmall 
and minute the cauſe of action might be. For not 


having obeyed the original ſummons, he had ſhewn 
a contempt of the court, and was no longer to be 


truſted at large; but when the ſummons fell into 
diſuſe, and the capias became the firſt proceſs, it 
was thought hard to impriſon a man for a contempt 
which was only ſuppoſed: and therefore in common 
caſes, by the gradual indulgence of the courts (at 
length authoriſed by Stat. 12 Geo. I. c. 29. amend- 


ed by the 5 Geo. 2. c. 27. and made perpetual by 
Stat. 21 Geo. 2. c. 3.), the defendant is now only 
to be perſonally ſerved with à true copy of the wr, 


with notice in writing directed to him, to appear by 


bis attorney in court to defend the action; which 


in effect reduces it to the ſummens of the ſheriff, 
And if the defendant thinks proper to appear at the 
return, he enters the ſame with the proper filacer 


but if he does not appear on the return day of the 


writ, or within eight days after, the plaintiff may, 


upon an affidavit made of the ſervice of a true copy 


of ſuch writ and notice, cauſe an appearance to be 
entered for him, - purſuant to the Statute of the 
12 Geo. I. c. 29. ſeft, 1. and proceed thereupon 


o 


37 


But if the plaintiff will make affidavit, or aſſert [f affidavit be 


upon oath, that the cauſe of action amounts to ten made. 


pounds or upwards, then, in order to arreſt the de- 
fendant, and make him put in ſub/antial ſureties 
for his appearance, called ſpecial bail, it is required 


by Stat. 13 Car. 2. ſt. 2. c. 2. that the true cauſe of 
action ſhould be expreſſed in the body of the writ; 
as, „that the ſaid defendant may anſwer ta the © 
« plaintiff of a plea of treſpaſs in breaking his cloſe : 


and alfo,” ac- etiam, may anſwer him, according 

* to the cuſtom of the court, in a certain plea of 

© treſpaſs on the caſe, upon promiſes, to his damage 
L E x 


« of 204, | 
D 3 This 


2 


\ 4 


38 ok the Proceedings; 


This ſtatute had like to have ouſted the king 9 
bench of all its juriſdiction over civil injuries 
without force: for, as the bill of Middleſex was 
framed for actions of treſpaſs, a defendant could not 
be arreſted and held to bail thereupon for breaches 
of civil contracts: but toremedy this inconvenience, 
the officers deviſed the method of adding the clauſe 
of ac-etiam to the uſual complaint of treſpaſs, In 
imitation of which, Lord Chief Fuftice North, a 
few years afterwards, in order to fave the ſuitors of 
this court the trouble and expence of ſuing out 
ſpecial originals, directed the clauſe of ac. etiam alſo 
to be inſerted in the capias. 

Sum marked on The ſum ſworn to by the plaintiff is marked upon 

5 the back of the writ; and the ſheriff, or his officer 
the bailiff, is then obliged actually to arreſt or take 
into cuſtody the body of the defendant, and having 
ſo done, to return the writ (when called on by a 
rule for that purpaſe), with a cepi ae; indorſed 

| thereon, 

Bail bend, When the deſendant is arreſted, he muſt either 
go to priſon for ſafe cuſtody, or put in ſpecial bail to 
the ſheriff to appear in court at the return ; which 
is effected by entering into a bond to the ſheriff in 
double the ſum ſworn to, with one or more ſureties, 
who are to be ſublantial and reſponſible men, to in- 
ſure the defendant's appearance at the return of the 
writ ; which obligation is called a bail bond, Vid 

= Stat. 12 Ges. 2. c. 29. 

Bail above in Within four days excluſive of the appearance day | 

Lenden or of the return of the writ, the defendant muſt put in 

mY pail above, that is, enter into a recognizance (if 
they live in London or Meſiminſter, or within ter 
miles thereof) before one of the Juſtices of this 
court (the defendant not being preſent), in double 

Recegpianace of the ſum ſworn to by the plaintiff, ** whereby they 

bail, do ſeverally acknowledge to owe unto the plaintiff 
5e the ſum of {,20 a- piece, to be levied upon their 

ever al goods and chattels, lands and tenements, upon 
0 condition, that if the deſendant be condemned in the 
Fe * Ws oe ſhall pay the condemnation, or render 
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ce bimſelf a priſoner to the Fleet for the ſame ; andat- - 


« he fail ſo to do, they undertake to do it for him.“ 
. WW. SM 3 


But if the defendant be preſent, then he likewiſe If defendant be 
enters into recognizance with the bail, which is a W 


reat eaſe to them, becauſe they only become bound 
with him in the ſum ſworn to. 


But if the cognizors live above ten miles from Bail in the 
London or Meſiminſter, commiſſioners are appointed out. 


in every county beyond that diſtance, to prevent the 
expence of travelling to town, under the Stat. f 
485 V. & MH. c. 4. to take ſuch recognizances, 
and after they are ſo taken, an affidavit is made by 
the attorney or his clerk, being preſent, of the due 


taking thereof, which, with the bail- piece, is tranſ- | 


mitted to one of the juſtices of this court to be al- 
lowed, who on reading the ſame, ſigns his allacatur 
thereon ; they are then taken to the filacer and filed 
with him, and unleſs the plaintiff's attorney excepts 
againſt them within twenty days, ſuch bail become 
abſolute, for before the twenty days are expired, the 
bail are only conditional, R. 5 W. & M. 


But if the plaintiff or his attorney except againſt Exceptions 


them, then, if they live in London or Wetmin/ter, or 
within ten miles from thence, the bail muſt appear 
in open court for that purpoſe (unleſs the attorney 
conſent to accept a juſtification at a judge's cham- 
bers). If they live above ten miles, then they may 
juſtify themſelves by affidavit ſworn before the 
commiſioner who took ſuch recognizance of bail, and 
which is moſtly taken at the ſame time to prevent 
trouble and expence. ; 55 


If the bail to the ſheriff be not put in in due time, Aſfgnment of 
and they are reſponſible perſons, the plaintiff may the bail bond, 


take an aſſignment from the ſheriff of the bail bond 


(under the Stat. 4& 5 Ann. c. 16.), and bring an 


action thereupon againſt the ſheriff's bail. But if 
the bail, ſo accepted by the ſheriff, be inſolvent 
perſons, the plaintiff may proceed againſt the ſheriff, 
by calling upon him by a rule, to return the writ 
(if not already done), and ny another rule 
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Declaration. 


Local actions. 


Tranſi:ory, 


thonotaries. OS 
The firſt of theſe is the declaration, narratio, or 


Of the Proceedings. 
to bring in the body of the defendant. And, if 


the ſheriff does not then cauſe ſuffictent bail to be 


erfected within the time limited by the rule, he 
will himſelf be reſponſible to the plaintiff. 
T bus much for the proceſs; which is only meant 


to bring the defendant into court, in order to conteſt 
the ſuit, and abide the determination of the law. 
When he appears in perſon as a priſoner, or by 


attorney, then follow the pleadings between the 
parties, which are the mutual altercations between 
them, and at preſent are ſet down and delivered to 


the attornies in writing, though formerly they were 


uſually put in by their counſel ore tenus, or viva voce, 
in court, and then minuted down by the pro- 


count, antiently called the tale; in which the plaintiff 
ſets forth his cauſe of complaint at length ; being 


an amplification or expofition of the original writ 


upon which his action is founded, with the additional 
circumſtances of /e and place, when and where the 
injury was committed, TT 

W hen the defendant is brought into court, upon 
a ſuppoſed treſpaſs, in order to give the court a ju- 


riſdiction, which has been already mentioned, the 


plaintiff may declare in whatever action, or charge 
him with whatever injury he thinks proper, unleſs 


he has held him to ſpecial bail by a ſpecial ac-etiam, 


which the plaintiff is then bound to purſue. 


In local actions, where poſſeſſion of land is to be 
recovered, or damages for at7ual treſpaſs, or for 


waſle, Qc. affecting land; the plaintiff mult Jay his 


declaration, or declare his injury to have happened, 


in the very county and place that it did happen; 


but in tranſitory actions, for injuries that might have 
happened any where, as delt, detinue, ſlander, and 


the like, the plaintiff may declare in what county 
he pleaſes, and then the trial muſt be in that county 


in which the declaration is laid; though if the de- 
fendant will make affidavit, hat the cauſe of action, 


if any, aroſe not in that, but in another county, 
the 


5 
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the court will direct a change of the venue or viſne 
(that is, the uicinia or neighbourhood in which the | 
injury was declared to bz done), and will oblige the 
plaintiff to declare in the proper county. For the 
Statute 6 Ric. 2. c. 2. having ordered all writs to 
be laid in their proper counties, this, as the judges 
conceived, impowered them to change the venue, if 
required, and not inſiſt rigidly on abating the writ ; 
which practice began in the reign of James the 
Firſt, 2 Salk, 670. ; and this power is diſcretionally 
exerciſed, ſo as not to cauſe, but prevent, a defect 
of juſtice, Therefore the court will not change 
the venue to any of the four northern counties, pre- 
vious to the ſpring circuit; becauſe their the aſſizes 
are holden once a year, at the time of the ſummer 
circuit: and it will ſometimes remove the venue 
from the proper juriſdiction (eſpecially of the nar- 
row and limited kind) upon a ſuggeſtion duly ſup- 
ported, that a fair and impartial trial cannot be had 
therein. | 
It is generally uſual in actions upon the caſe, to Ia a ions on the 
ſet forth ſeveral caſes, by different counts in the ſame caſe, the caſe is 
declaration (ſo that if the plaintiff fails in the proof 3 
of one, he may ſucceed in another); and to conclude PD 
with declaring, that the defendant had refuſed to 
fulfil any of the agreements, whereby he has receiv- 
ed damage to ſuch a value, If he proves the caſe 
laid in any one of the counts, though he fails in the 
reſt, he ſhall recover proportionable damages. The 
declaration always concludes with theſe words, 
* and therefore he brings his ſuit, c.“ By which 
words ſuit or ſc (a ſeguendo) were antiently un- 
derſtood the witneſſes or followers of the plaintiff, 
Seld, on Ferteſc. c. 21.; for, in former times, the 
law would not put the defendant to the trouble of 
anſwering the charge, till the plaintiff had made 
| = at leaſt a probable caſe. Bract. 400. Fl, b. 2. 
C. O. 85 ä 
If the plaintiff negleQs to deliver a declaration at Nonpros, when, 
the end of the enſuing term after the proceſs is re- it may be ſizned. 
turnable, and the defendant having entered his ap- | 
22 pearance 


e 
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pearance with the proper officer as of that term in 
which the proceſs is returnable, and given a rule ta 
declare in the praper effice, and demanded a decla- 
ration, the defendant may, any time in the vacation 
of ſuch enſuing term, after the rule for declaring is 
out, ſign his nonpros; and if he be guilty of other 

_ delays or defaults againſt the rules of law in any 
ſubſequent ſtage of the action, he is adjudged not to 
follow his remedy as he ought todo; and thereupon 
he is alſo ſaid to be nenproſſed. And for thus de- 
ſerting his complaint, alter making a Falſe claim, 
he ſhall not only pay coſts to the defendant, but is 
liable to be amerced to the king, Vide R. H. ꝙ Ann. 


8 When the plaintiff hath ſtated his caſe ig the 
declaration, it is incumbent on the defendant, with- 
in the time allowed him by the rules of the court, 
to make his defence, and put in a plea; or elle 
the plaintiff will at once recover judgment by de- 
fault, or n:hil dicit of the defendant; becauſe, hay= 
ing deſerted the court, he ceaſes to oppoſe the 
| plaintiff's demand, and ſo ſubmits that judgment be 
Over of the given againſt him. But before the defendant makes 
bone, && his defence, he may crave oyer; in writing of the 
bond or other ſpecialty upon which the action is 
brought; that is, to hear it read to him; the gene- 
rality ofdefendants, in the times of ancient ſimplicity, 
being ſuppoſed incapable to read it themſelves; 
whereupon the plaintiff's attorney delivers a copy 
thereof, to enable the defendant to plead ſuch plea 
as his counſel thinks proper. R. M. 1 Geo. 2. 
But the court never make any rules for oyer of 
Ys originals, which are matters of record. Barnes, 340. 
Imparlance If the plaintiff does not deliver his declaration in 
when intitled to. que time, the defendant is intitled to an imparlance 
or /icentia loquendi, which ſeems to have ariſen from 
a notion of religion mentioned in Saint Matthew, 
ch. v. v. 25. in obedience to that precept of the 
goſpel agree with thy adverſary quickly, whilſt 
„ theuart in the way with him.” They looked upon 
the plaintiff, at the time of declaring, to be in his 
way 
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way towards judgment; and therefore, ſince the 
defendant was ordered by the precepts of religion to 
agree with him, that there was a neceſſity to give 
time for that purpoſe; this imparlance was entered 
when the writ was general, becauſe the defendant 
did not know how to agree with the plaintiff till he 
had heard his full demand: and therefore then the 
defendant might have agreed with him in the coun- 
try whilſt he was in the way, according to the letter 
of the text, in which caſe there was no need of a 
libertas loquendi to be entered upon the roll. Gb, 
r | 
Imparlances are either general or ſpecial ; general Impaxlance ge- 
are granted of courſe, becauſe the plaintiff has not netal or ſpecial 
proceeded in due time by delivering his declaration | 
ſpecial, with a ſaving of all exceptions to the writ or 
count, which may be granted by the prothonotaries; 
or they may be granted ſtill more ſpecial, with a 
ſaving of all exceptions whatfoever, which is 
granted at the diſcretion of the court, 12 Aud. 
529. 2 - 
: Defence, in its true legal ſenſe, denotes an op- Defence, 
poſing or denial of the truth or validity of the 
complaint, anſwering to the contetatio litis of the 
civilians. It is a general aſſertion which the defend- 
ant makes immediately after the count or declara- 
tion, that the plaintiff hath no grouud of action 
which aſſertion is afterwards extended and main- 
tained in his plea, And formerly the cuurts were 
very nice and cutious with reſpect to the nature of 
the defence, ſo that if nodefence was made, though 
a ſufficient plea was pleaded, the plaintiff ſhould 
recover judgment, Co. Lit. 127.3 for a general de- 
fence or denial was not prudent in every lituation, 
ſince thereby the proprietor of the writ, the compe- 
tency of the plaintiff, and the cognizance of the 
court were allowed. By defending the force and 
injury, the defendant waived all pleas of miſnemer; 
by defending the damages, ** all exceptions to the 
e perſon of the plaintiff,” and by defending either 
one or the other, “ when and Where it ſhould 2 
15 e bim, 
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pearance with the proper officer as of that term in 
which the proceſs is returnable, and given a rule ta 
declare in the proper eſſice, and demanded a decla- 
ration, the defendant may, any time in the vacation 
of ſuch enſuing term, after the rule for declaring is 
out, ſign his nonpros; and if he be guilty of other 
_ delays or defaults againſt the rules of law in any 
ſubſequent ſtage of the action, he is adjudged not to 
follow his remedy as he ought todo; and thereupon 
he is alſo ſaid to be nenproffed. And for thus de- 
ſerting his complaint, alter making a falſe claim, 
he ſhall not only pay coſts to the defendant, but is 
liable to be amerced to the king. Vide R. H. 9 Ann. 


bene When the plaintiff hath ſtated his caſe if the 
declaration, it is incumbent on the defendant, with- 
in the time allowed him by the rules of the court, 
to make his defence, and put in a plea; or elle 
the plaintiff will at once recover judgment by de- 
fault, or nihil dicit of the defendant ; becauſe, hav- 
ing deſerted the court, he ceaſes to oppoſe the 
| plaintiff's demand, and ſo ſubmits that judgment be 
Over of the given againſt him. But before the defendant makes 
bone, & his defence, he may crave oyer; in writing of the 
bond or other ſpecialty upon which the action is 
brought; that is, to hear it read to him; the gene- 
rality of defendants, in the times of ancient ſimplicity, 
being ſuppoſed incapable to read it themſelves: 
whereupon the plaintiff's attorney delivers a copy 
thereof, to enable the defendant to plead ſuch plea 
as his counſel thinks proper. R. MH. 1 Geo, 2. 
But the court never make any rules for oyer of 
originals, which are matters of record, Barnes, 340. 
Imperlance If the plaintiff does not deliver his declaration in 
when intitledto. que time, the defendant is intitled to an imparlance 
or licentia loquendi, which ſeems to have ariſen from 
2 notion of religion mentioned in Saint Matthew, 
ch. v. v. 25. in obedience to that precept of the 
goſpel agree with thy adverſary quickly, whil/t 
* thou art in the way with him.” They looked upon 
the plaintiff, at the time of declaring, to be in his 
8 | | way 
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way towards judgment; and therefore, ſince the 
| fefendant was ordered by the precepts of religion to 
agree with him, that there was a necellity to give 
time for that purpoſe; this imparlance was entered 
when the writ was general, becauſe the defendant 
did not know how to agree with the plaintiff till he 
had heard his full demand: and therefore then the 
defendant might have agreed with him in the coun- 
try whilſt he was in the way, according to the letter 
of the text, in which caſe there was no need of a 
libertas loquendi to be entered upon the roll. Gib. 
. 85 | | 
Imparlances are either general or ſpecial; general Imparlance ge- 
are granted of courſe, becauſe the plaintiff has not detal or ſpecial. 
proceeded in due time by delivering his declaration; 
ſpecial, with a ſaving of all exceptions to the writ or 
count, which may be granted by the prothonotaries 
or they may be granted ſtill more ſpecial, - with a 
ſaving of all exceptions whatfoever, which is 
granted at the diſcretion of the court. 12 Med, 
29. f 
8 Defence, in its true legal ſenſe, denotes an op- Defence, 
poling or denial of the truth or validity of the 
complaint, anſwering to the conteſtatio litis of the 
civilians. It is a general aſſertion which the defend- 
ant makes immediately after the count or declara- 
tion, that the plaintiff hath no ground of action; „ 
which aſſertion is afterwards extended and main- 
tained in his plea, And formerly the courts were 
very nice and curious with reſpect to the nature of 
the defence, ſo that if nodefence was made, though 
a ſufficient plea was pleaded, the plaintiff ſhould 
recover judgment, Co. Lit, 127.; for a general de- 
ſence or denial was not prudent in every ſituation, 
ſince thereby the proprietor of the writ, the compe- 
tency of the plaintiff, and the cognizance of the 
court were allowed, By defending the force and 
injury, the defendant waived all pleas of miſnamer; 
by defending the damages, ** all exceptions to the 
+© perſon of the plaintiff,” and by defending either 
one or the other,“ when and where it ſhould bone 
; 8 ' ES a « | im, 
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& him,” he acknowledged the juriſdiction of the 
court. But of late years theſe niceties have been 
very deſervedly diſcountenanced. Salk, 217. 

Pleas are of two ſorts; dilatory pleas, and pleas ta 
the action. Di atory pleas are ſuch as tend merely to 
delay or put off the ſuit, by queſtioning the pro- 
priety of the remedy, rather than by denying the 
injury. Pleas to the action are ſuch as diſpute the 
very cauſe of ſuit, TP | 

Dilatory pleas are, 1. To the juriſdiction of the 
court : alledging, that it ought not to hold plea of 


the injury, it arifing in Wales, or beyond ſea; or be- 


cauſe the land in queſtion is of ancient demeſne, and 
ought only to be demanded in the lord's court, &c. 
2. To the diſability of the plaintiff, by reaſon whereof 


he is incapable to commence or continue the ſuit 


as, that he is an alien enemy, outlawed, excommuni- 
cated, attainted of treaſin or felony, under a pre- 
munire, not in rerum natura (being only a fictitious 
perſon), an infant, feme covert, or a monk profeſſed. 

In abatement : which is either of the writ or the 
count, for ſome defect in one of them, as by miſ- 
naming the defendant, which is called a miſnomer ; 
or other want of form in any material reſpect. Or, 
that it may be, that the plaintiff is dead; for the 
death of either party beſore verdict, is at once an 
abatement of the ſuit. And in actions merely per- 
ſonal, ariſing ex deliZo, for wrongs actually done 
or committed by the defendant, as treſpaſs, battery, 


and „ander, the rule is, that ago perſonalis mort= 


tur cum perſona, 4 Inft. 315.; and it ſhall never 


be revived either by or againſt the executors or 


other repreſentatives. Vid. Couper's Rep. 375. 
Latch, 168. 1 Andr. 243. Jon. 174. The defend- 
ant, generally ſpeaking, can have but one plea in 
abatement, and this is the natural order of plead- 
ing ; becauſe, by the order before mentioned, each 

ſubſequent plea admits the former; as when he 
pleads to the perſon of the plaintiff, he admits the 
Juriſdiction of the court ; for it would be nugatory 
to plead any thing in that court that has no juriſ- 

„ | | diction 
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diction in the caſe. When he pleads to the count, 
he allows that the plaintiff is able to come into 
that court to implead him, and he may there be 
properly impleaded; but in pleading to the count, 
he does not admit the writ to be good; yet if the 


count be vicious, the writ is conſequently deſtroyed; 


for though the writ in itſelf may be good, yet it is 


not purſued: but in pleading to the writ, he admits 


the form of the count, becauſe by any objections 

to the form of the writ, he allows the count to be 
ſufficient in form ; if the writ be good, it is not to 
any purpoſe to object to the form of ſuch writ, if 


the form of the count be thereupon inſufficient ; 


but if the count be in ſubſtance y-riant, the defend- 
ant may ſhew it any time in arreſt of judgment, 
becauſe the court has no authority to proceed in 
a matter of ſubſtance different from the original. 


45 


Theſe pleas to the juriſdiction, to the diſability, 4 grit NG 
or in abatement, were formerly often uſed as mere annexed to a 
dilatory pleas, without any foundation of truth, and plea in abate- 


Ann. c. 16, ** No dilatory plea is to be admitted, without 
« affidavit made of the truth thereef, or ſome probable 
„ matter ſhewn to the court to induce them to believe it 
„ true.” And it is a rule, that no exception ſhall 
be admitted againſt a declaration or writ, unleſs the 
defendant will in the ſame plea give the plaintiff a 
better; that is, ſhew him how it might be amended, 
that there may not be tuo objectians upon the ſame 
account, Brownl. 139. 


calculated only for delay; but now by Stat. 4 and 5 


When theſe pleas are allowed, the cauſe is either if the plex 


diſmiſſed from that juriſdiction, ar the plaintiff is 
ſtayed till his diſability be removed; or he is obliged 
to ſue out a new writ by leave of the court, or to 


be allowed, the 
cauſe is ciſmiſſ- 
ed, 


amend and new frame his declaration. But when if over-ruled ca 
on the other hand, they are over-ruled on demurrer, demurter, a 


thedefendant has judgment of reſpondeas ouſter, or to 
anſwer over in ſome better manner. It is then in- 
cumbent on him to plead a plea in bar to the action, 
by which he admits the form of the writ and count; 


for he anſwers to the right on demand, and puts that 
ED | 7 right 


is awarded. 


reſpondeas oufter 
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right in iſſue, and thereby admits that there is 2 


ſufficient form to put the right in iſſue; and thefe- 


fore, though a man pleads non afſump/it modo et forma, 
yet the modo et forma does not traverſe the form of 
the writ or count, but'the ſubſtance of the promiſe 


only; which is the true reaſon why you may give 


another promiſe in evidence, different in time and 


place from that mentioned in thedeclaration, though 


When judgrent 
perc:inptory, 


not different in ſubſtance. If the tenant or de- 
fendant plead in abatement, and the demandant or 
plaintiff demur to it, the judgment ſhall be only, 
that the defendant anſwer over, if the plea be dif- 


allowed. Th. D. J. 16. c. 11. f.1.3. Yelv. 112. 1. 


The defendant pleaded miſnomer in his chriſtian 
name in abatement; the plaintiff replied that he 
was known as well by the name of A as by the name 
of B, and iſſue was joined. Court held that the 
judgment muſt be peremptory, and that there is no 
difference, whether the iſſue be joined upon a fact 
in a plea in abatement, or in a plea in bar, for 
wherever a man pleads a fact that he knows to be 
falſe, and a verdict be againſt him, the judgment 
ought to be final, and every man muſt be preſumed 
to know whether this plea be true or falſe ; but upon 


2 a demurrer to a plea in abatement, there ſhall be 


General iſſoe. 


a rejpondeas ouſter, becauſe every man ſhall not be 
preſumed to know the matter of law, which he 
leaves to the judgment of the court, The ſame 
jury who try the iſſue, alſo aſſeſs the damages, 
Eichorn v. Le Muitre. 2 Will. 367. Vide 1 Sid. 
The general iſſues are contrived in ſuch words as 
are proper to deny the whole fact in the declaration 
without offering any ſpecial matter to evade it. 
Thus, if a charge is of treſpaſs, the general iſſue is, 
not guiliy; if with a debt, that he caves nothing; if on 
a ſpecialty, he admits the debt, unleſs he denies - 
the deed, for the ſeal continuing, it muſt be diſſolved 


eo ligamine quo ligatur ; for there is that credit given 


to the ſolemnity of the ſeal, that the defendant can- 
not ſay he did not owe, when it appeared by the ac- 
| ="  knowledg- 
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knowledgment of the ſeal that he was indebted: on 
an ſumpſit, nen afſumpſit. And theſe pleas are Geveral iſue 
called the general iſſue. becauſe, by i importing an ab- N | 
ſolute and general denial of what is alledged in the 
declaration, they amount at once to an iſſue: by 
which is meant a fact aſſumed on one ſide, and de- 
nied on the other, There is alſo a plea to the ac- 
tion, whereby the defendant confeſſes or acknow- 
ledges the debt to be due; and that is, where the 
creditor haraſſes him with an action, after tender 
and refuſal of the debt; in this cafe it becomes 
neceſſary for the defendant to acknowledge the debt, 
and plead the tender; adding, that he has always 
been ready, and fiill is ready, to diſcharge it:“ for 
a tender by the debtor, and refuſal by the creditor, 
will in all caſes diſcharge the coſts, 1 Vent. 21.; but 
not the debt itſelf, the defendant being obliged to 
pay the ſum tendered into the hands of the protho- 
notaries of the court, which if the plaintiff accepts, 
he is ſtopped going any further in that plea, but may 
go for further damages upon the general iſſue, 
pleaded with the tender. L. Raym. 774. 
Frequently the defendant confeſſes one part of the Payment of mo- 
complaint (by cognovit actionem in reſpect thereof), 2*y into cou, 
and traverſes or denies the reſt; in order to avoid 
the expence of carrying that part to a formal trial, 
which he has no ground to litigate. A ſpecies of 
this ſort of confeſſion is the payment of money into 
court, being as much as the defendant acknowledges 
to be due, together with the coſts incurred, in order 
to prevent the expence of any farther proceedings; | 
and this may be done in all actions where the de- 
mand is of a ſum certain, or capable of being aſcer- 
tained by mere computation, without leaving any 
ſort of diſcretion to be exerciſed by the jury; and if 
the plaintiff accepts thereof, he is to be paid his 
_ coſts, if not, he proceeds at his peril; for if he does 
not prove more to be due than is ſo paid into court, 
he will be nonſuited, and pay the defendant coſts ; 
but he is intitied to the money ſo paid in at all 
events, for the defendant has acknowledged it to be 
his due. 
I 
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Set off. If the plaintiff owes to the defendant a ſum of 
| money, as for goods ſold and delivered, or the like, 
he may ſet up that demand againſt the plaintiff by 
plea, or notice of ſet-off, purſuant to the Stat. of 
2 Geo. 2. c. 22. and 8 of Geo. 2. c. 24. but if the 
defendant's demand ſhould not be equal to counter- 
balance the plaintiff's, then before he delivers ſuch 
1 plea or gives notice of ſet- off, he muſt pay the 
remaining balance into court. . 
Formerlygeneral Formerly the general iſſue was ſeldom pleaded 
ny ſeldom (except when the party meant wholly to deny the 
"FY _— charge alledged againſt him); but when he meant to 
diſtinguiſh away or palliate the charge, it was al- 
ways uſual to ſet forth the particular facts in what 
is called a ſpecial plea, which was originally intended 
to apprize the court and the adverſe party of the na- 
ture and circumſtances of the defence, and to keep 
the law and the fact diſtint, And it is an inva- 
riable rule, that every defence which cannot be thus 
ſpecially pleaded, may be given in evidence upon the 
general iſſue at the trial. But the ſcience of ſpecial 
pleading having been perverted to the purpoſes of 
chicane and delay, the courts have of late in ſome in- 
| ſtances, and the legiſlature in many more, permitted 
the general iſſue to be pleaded, which leaves every 
thing open, the fact, the law, and the equity of the 
caſe ; and have always allowed ſpecial matter to be 
given in evidence at the trial. DT 
Special plews Special pleas in bar of the plaintiff's demand are 
very various, according to the circumſtances of the 
defendant's caſe: as in real actions, a general releaſe, 
or a fine, both of which may deſtroy and bar the 
plaintiff's title. Or in perſonal actions, an accord, 
arbitration, conditions performed, non- age of the de- 
Fendant, or ſome other fact which precludes the 
| plaintiff from his action. 
Jeſtifications A juſtification is likewiſe a ſpecial plea in bar, as 
| in actions of aſſault and battery, ſon aſſault demeſne, 
that it was the plaintiff's own original aſſault; in 
| treſpaſs, that the defendant did the thing complained 
of, in right of ſome office which warranted him ſo to 
EE 4 do; 
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de; or in action of ſlander, that the plaintiff is 1 
42 bad a man as the defendant ſaid be was. | 
Alſo a man may plead the ſtatute of limitations Statute of limit- 
in bar: or the time limited by certain als of parlia- 9995: 
ment, beyond which no plaintiff can lay his cauſe 
of action; the uſe of which were calculated to pre- 
ſerve the peace of the kingdom, and to prevent thoſe 
innumerable perjuries which might enſue, if a man 
were allowed to bring an action for any injury com- 
mitted at any diſtance of time. If therefore, in any 
ſuit, the injury or cauſe of action happened earlier 
than the period expreſsly limited, by law, the de- 
fendant may plead the flatute of limitations. in bar. 
Vide 21 Fac. 1. c. 16. Title, Within what time actions 
are to be brought. 

An ęſtoppel is likewiſe a ſpecial plea in bar; which Etoppel. 
happens where a man hath done ſome act, or exe- | 
cuted ſome deed, which eſtops or precludes him 
from averring any thing to the contrary. 

There ate three kinds of eſtoppels,——1ft, By Three kinds, 
| matter of record. ad. By matter in writing,. as by 
deed indented, &c, 3d. By matter in pats, as by 
livery, by entry, by acceptance of rent, partition, 
by acceptance of an eſtate, 

By matter of record all parties are eſtopped, ſo 

ſo that a man ſhall not be received to take an aver- 
ment contrary to record. Co. Lit. 352. a. 
In a deed all the parties are eſtopped to ſay any 
thing againſt it; it eſtops a leſſee to ſay, that the 
leſſor had nothing in the land, c. and parties and 
privies ate bound by eſtoppel. Co. Lit. 58. 

If the condition of an obligation be to perſorm all 
covenants contained in ſuch an indenture, in debt 
upon the obligation, the defendant cannot ſay that 
there is no ſuch indentute, becauſe he is eſtopped. 

Roll. Abr. 408. Cro. Elix. 767. Sand. 316. 

Eſtoppels are to be pleaded, relying on the eftop- How to be 
= 7 without demanding judgment, / adtio, &c. plended. 

14. 5 
Pe ae PIE and qualities of a plea ( which, as Qualities of a 
well as ſtoppels, will E lx, mul atis mutandis, ples, 

| with 
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with regard to other points of pleading), are, 1ſt. 


That it be ſingle, and containing only one matter; for 
duplicity begets confuſion. But by Stat. 4 and 5 


Inn. c. 16. a man with leave of the court, may 


plead two or more diftin matters ot frngle pleas ; 
as in aſſault, not guilty, and ſon aſſauli demeſne. 
2. That it be direct, and not by way of argument or 
rehearſal. 3. That it have convenient certainty of time, 


place, and perſons, 4. That it anſwer the plaintiff*s 


The plea muſt 
be ſubſtantially 
good, 


allegations in every material point. 5. That it be fo 
pleaded as to be capable of trial; for without trial, 


the cauſe can receive no end. Co. Lit. 303. 6. 


The plea ought to be according to the demand, 
and, as the plaintiff's action muſt have all eſfentials 
neceſſary to maintain it, ſo the defendant's bar muſt 
be ſubſtantially good; that is, the eſſence or gift of 
the plea muſt be ſuch, as if found for the defendant, 
the court, according to the rules of law, muſt diſ- 


miſs or give judgment for him; but if the gift of 


the bar be nought, it cannot be cured even after 


verdict found for him; if it be bad only in form, 


Special pleas, 


Rule in plead- 
ing, 


general one, 10 Co. 95. . Cro, Car. 157. 


a verdict will cure it; and if the giſt be traverſed, 
all collateral circumſtances will be intended after 


. verdict. 4 Bac. Ab. 86. and in general pleading, 


prolixity is to be avoided, | 

Special pleas are uſually in the afirmative, fome- 
times in the nega ive; but they always advance ſome 
new fact not mentioned in the declaration; and 
then they muſt be averred to be true in the common 


form “ and this he is ready to verify,” 


It is a rule in general pleading, that no man be 
allowed to plead ſpecially ſuch a plea as amounts to 
the general iſſue; for pleas which amount to the 
general iſſue are only facts on which the iſſue may 
be turned in evidence, and therefore are not iſſues 
of fact to be referred to the court, but matters of 
evidence to be determined by a jury, and conſequent- 
ly not good pleas: becauſe they draw to the exami- 
nation of the court what is proper to be determined. 
by a jury : and ſuch pleas are good cauſes of ſpecial 
demurrer, ſince 27 Eliz. c. 5. and before it, of a 


If 
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If the defence conſiſt in matter of law, the de- be plead 
fendant muſt plead ſpecially; for the matter of {e-cially. 
law muſt be ſhewn to the court, ſo as the judges 
determine, whether the diſcharge will bar the 
plaintiff's action or not; and therefore, on not guilty 
in treſpaſs, the defendant cannot ſhew a licence to 
prove there was no treſpaſs; becauſe, though the 
licence makes it no treſpaſs, yet he ſhews that licence 
to an improper juriſdiction, Viz, to the jury, who 
are not proper judges of the law. 3 Mod. 166. 
5 Mad. 252. 2 Salk. 580. pl. 1. Heb 174. So 
if a defendant ſhews a releaſe of a debt to a jury, 
it is no evidence, becauſe, though the releaſe makes 
it to be no debt, he ſhews it to an improper juriſ- 
_ diction, | 
When the plea of the defendant is filed, if it does what to n. 
not amount to an iſſue, or total contradiction of the _. 
declaration, but only evades it, the plaintiff may 
reply to it: either traverſing itz that is, totally de- 
nying it; or he may alledge new matter in contra- 
diction to the plea. 
Replication ( replicatio ), is an exception or anſwer Replication, 
made by the plaintiff to the defendant's plea, and it 
is to contain certainty, not varying from the decla- 
ration, but mult purſue and maintain the cauſe of 
the plaintiff 's action, otherwiſe it will be a departure 
in pleading, and go to another matter. Co. Litt. 304. 
Therefore if the plaintiff in his Ceclaration ſets forth CY 
one thing, and after the defendant hath pleaded, 
the plaintiff in his replication ſhews new matter dif- 
ferent from his declaration, this is a departure. 
Plow. 78. 2 Iaſt. 147. But if the defendant takes 
iſſue upon it, he loſes the advantage, if it's found 
for the plaintiff he muſt demur to it, = 86. 
1 Lill. Abr. 144. 
If the defendant plead one ang i in bar, and the 
plaintiff replies to it, the defendant in his rejoinder 
quits that, and ſhews another matter contrary to, or 
not purſuing his firſt plea; this is a departure and 
good cauſe of demurrer, 1 Salk. 12t. 
Traverſe comes from the French traverſer, and Troverls, 
is uſed i in the law for the __ of ſome matter of 
E 2 | fat, 
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fact; nor may a record be traverſed which is not 


Rules relating 
to traverſes. 


tions of treſpaſs, generally the day is not material; 


When traverſe 
is neceſſary. 


There cannot be There cannot be a traverſe upon a traverſe, be- 
a craverſe upon cauſe that in all pleadings, whereupon a traverſe is 


_ a traverſe. 


fact, alledged to be done in the declaration; upon 


verſed by the defendant, but not matter of law, or 


be made to the ſubſtantial part of the title, 5. Where 


| Rep. 37. 1 Roll. Rep. 235. Telu. 122. 2 Lill. Ab. 


matter ſet forth in the declaration; ſo if the repli- 
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which the other ſide comes and affirms that it was 
done; and this makes a ſingle and good iſſue for the 
cauſe to proceed to trial: and the formal words are, 
in our French, ſans ceo, in Latin, abſque hoc, and 
in Engliſh, without that, that ſuch a thing was 
done or not. Kitch. 217. Neſt. Symb. par. 2. Every 
matter of fact alledged by the plaintiff, may be tra- 


where it is part matter of law, and part matter of 


to be tried by a jury. | | 
Theſe rules are to be obſerved in traverſes : 
1. The traverſe of a thing not immediately alledged, 
vitiates a good bar. 2. Nothing muſt be traverſed, 
but what is expreſly alledged. 3. Surpluſage in a 
plea doth not inforce a traverſe, 4. It muſt always 


an act may indifferently be intended at one day or 
another, there the day is not traverſable. 6. In ac- 


though if a matter be to be done upon a particular 
day, there it is material and traverſable. 2 Roll. 


313. [f the parties have agreed on the day for a 
thing to be done, the traverſe of the day is material; 
but where they are not agreed on the day, it is other- 
wiſe; and though it is proved to be done on another 
day, it is ſufficient. Palm, 280, 7 

Where the matter alledged by the defendant in 
his plea, is contrary to the matter ſet forth in his 
declaration, there mult be a traverſe or denial of ſuch 


cation contradicts the matter alledged in the plea, 
Lutw, 381. Cro. Eliz 30. | 


properly taken, the iſſue is cloſed ; and therefore 
a traverſe cannot be taken on a traverſe, for a tra- 
verſe muſt be of a material point; if to the declara- 
tion, it deſtroys the plaintiff's action; if to the bar, 
it deſtroys what is ſaid in avoidance of the action N 
2 an 
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and if to the replication, what was ſaid in avoidance 

to the bar, et /ic de cæteris, and conſequently a ſube 

ſequent traverſe will be inſignificant ; becauſe when 

a material traverſe is taken, the reſt ſtands conſeſſed. 

Co. Litt. 282. Hob. 104. Sand. 20. 22, Vangb. 62. 


Cro. Car. 105. Salk, g . | 
Tat the traverſe muſt be taken to ſome material It muſt be taken 


point alledged by the adverſe party, which if found to ſome material 
| for him — it, abſolutely deſtroys the adverſe *?'"* — 
party's right, by ſhewing, that he hath none, in | 
manner and form as be hath alledged; and being to the 
principal point alledged, puts an end to the mat- 
ter. 2 Saund. 5. 28. © Co. 24. a. Cai ter 217. 
Lane 18. 4 N | | 
Taue replication may confeſs and avoid the plea Replication may 
dy ſome new matter of diſtinction, conſiſtent with ©2{cisandavoid 
the plaintiff's former declaration, as in an action for yerfe or deny the 
treſpaſſing on land, whereof the plaintiff is ſeized; fact. 
if the defendant ſhews a title to the Jand by deſcent, 
and that therefore he had a right to enter and give 
colour to the plaintiff, the plaintiff may either tra- 
verſe or totally deny the fact of the deſcent; or he 
may confeſs or avoid it, by replying, ** That true it 
« is that ſuch deſcent happened, but that fince the 
& deſcent the deſcendant himſelf demiſed the lands io 
& the plaintiff” for term of life.” | 

Colour (color), ſignifies a probable plea, but what Colour in plead 
is in fact falſe; and hath this end, to draw the trial ins. | 
of the cauſe from the jury to the judges : and there- 
fore color ought to be matter in law, or doubtful to 
the jury, re „„ a 
The replication, where new matter is offered, How replication 
concludes with hoc paratus eft verificare, ſo as to give 2 when 
the defendant an opportunity to rejoin ; but if the — 
plaintiff takes iſſue on the defendant's plea, and it matter, 
be a matter to be tried by a jury, then it concludes 
to the country. „„ 

But if there is new matter in the replication, the Rejoinder. 
defendant may rejoin, or put in his anſwer, called a 
|  rejoinder ( rejunctio), which is to be a ſufficient an- 
ſwer to the replication, and follow and enforce the 

ei 451 a i} matter 


the plea, and tra- | 
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Departure in 
pleading. 
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matter of the bar pleaded: and if the defendant de- 
part therefrom, the rejoinder is not good. 2 Lill. 
Abr. 433. Fre | mer | 
Departure in pleading is when the ſecond plea 
contains matter not purſuant-to the former, and 
which does not fortify the ſame ; and when the re- 
joinder contains new matter ſubſequent to the mat- 
ter, or not fortifying the ſame, this is regularly a 
departure. Co, Litt. 304. But where a man pleads 
any thing which he could not have ſhewed at firſt, 
it ſhall never be reckoned a departure; ſo where he 


fortifies it in the ſame manner that he pleaded. it ; 


Yurrejoinder,&c, 


* 


Pleadingsſeldom 
run to ſuch 
length, unlels, 
&c, 


but if he fortifies in another manner, as by ipecial 
cuſtom, it will be a departue. Yelv. 14. Dyer 253, 
Stile 260. Jon. 262. Leon. 159, Cre. Car. 257. 
The plaintiff may anſwer this by way of ſurrejoinder 
(quadruplicatio), upon which the defendant may re- 
butt; and the plaintiff may anſwer him by a ſur- 
re butter. | vr reest; 

It is very ſeldom the pleadings run to ſuch a 
length, unleſs in actions of treſpaſs; there the 
plaintiff, after he has alledged in the declaration a 
general wrong, may, in his replication, after an 
evalive plea by the defendant, reduce that general 
wrong to a more particular certainty, by aſſigning the 
injury afreſh, with all its ſpecific circumſtances, in 


| ſuch manner as clearly to aſcertain and identify it, 


Novel aſſign - 
ment. 


conſiſtently with his general complaint; which is 
called a new or novel offignment, As if the plaintiff 
in treſpaſs declares on a breach of his cloſe in D; 
and the defendant pleads that the place where the 
injury is ſaid to have bappened, is a certain place of 
paſture in D, which deſcended to him from B his 
father, and ſo is his own freehold; the plaintiff may 
reply and aſſign another cloſe in D, ſpecifying the 
abuttals and boundaries, as the real place of the in- 


jury; which in fact amounts to a new declaration, 


to which the defendant may juſtify, by alicdging 
new matter; and frequently ſuch juſtifications lead 
the parties into thoſe great length of pleadings be- 
fore they join iſſue, | Se | 

; | A rebutter 
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A rebutter ſometimes is to be met with in re- 
plevin; but moſtly before the parties come to a2 
rebutter, there is a demurrer, which brings the 
matter of law to an iſſue. | 
It hath been previouſly obſerved, that duplicity of Duplicity to be 
pleading muſt be avoided. Every plea muſt be enen 
ſimple, intire, connected, and confined to a ſingle 
int: it muſt never be entangled with a variety of 
diſtinct independent anſwers to the ſame matter ; 
which muſt require as many different replies, and 
introduce a multitude of iſſues upon one and the 
ſame diſpute; for this would often embarraſs the 
jury, and ſometimes the court itſelf, and at all 
events would greatly enhance the expence of the 
parties; yet it is frequently expedient to plead in 
| ſuch a manner, as to avoid any implied admiſſion 
of a fat, which cannot with propriety or ſafety be 
poſitively affirmed or denied And this may be Proteſtation 
done by proteſtation, whereby the party interpoſes an 8 
oblique allegation or denial of ſome fact, proteſting — 
that ſuch matter does or does not exiſt; and at 
the ſame time avoiding a direct affirmation or denial, 
Co. Litt. 124. b. and it muſt come after præcludi non, 
and not before in law. The uſe of it is, to ſave The oſe of make- 
the party from being concluded with reſpect to ſome ing proteſtation 
fact or circumſtance, which cannot be directly in P!e20ng- 
affirmed or denied without falling into duplicity of 
pleading ; and which, yet if he did not thus enter 
his proteſt, he might be deemed to have tacitly 
waived or admitted. Thus, if 4 defendant, by when neceſſary 
way of inducement. to the point of his defence, to be made, 
alledges (among other matters) a particular mode of 
ſeiſin or tenure, which the plaintiff is unwilling to 
admit, and yet deſires to take iſſue upon the principal 
point of the defence; he muſt deny the ſeiſin or 
tenure by way of proteſtation, and then traverſe the 
defenſive matter. So if an award be ſet forth by the 
- plaintiff and he can aſſign a breach in one part of 
it, viz, the nonpayment of a ſum of money, and yet 
is afraid to admit the performance of the reſt of the 
award, to aver in general a nonperformance of any 


E 4 1 part 
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part of it, leſt ſomething ſhould appear to have 
been performed ; he may, to ſave himſelf any ad- 

vantage he might hereafter make of the general non- 
performance, by alledging that by proteſtation ; and 
plead only the nonpayment of the money, Co. Lit. 
126. Reg. Plac. 70. 18. Vin. Ab. Title Proteſtation. 

When it hall be In any ſtage of the pleadings, when either fide ad - 

ſaid the parties yances or affirms any new matter, he uſually (as has 

are at ive, and been ſaid) avers it to be true; on the other hand, 
when either fide traverſes or defies the facts 
pleaded, he uſually tenders an iſſue; the language 
of which is different according to the party by 
whom the iſſue is tendered : for if the traverſe or 
denial comes from the defendant, the iſſue is tendered 
in this manner, and of this he puts himſelf upon the 
« country,” thereby ſubmitting himſelf to the judg- 
ment of his peers : but if the traverſe lies upon the 
plaintiff, he tenders the iſſue, or prays the judgment 
of his peers againſt the defendant thus, and this he 
e prays may be enquired of the country.” = 
But if either fide (as for inftance) the defendant 
pleads a ſpecial negative plea, not traverſing or deny- 
ing any thing that was before alledged, but diſ- 
cloſing ſome new negative matter; as where the 
ſuit is on a bond, conditioned to perform an award, 
and the defendant pleads, negatively, that no 
award was made, he tenders no iſſue upon his 
plea; becauſe it does not yet appear whether 
the fact will be diſputed, the plaintiff not having 
yet aſſerted the exiſtence of any award; but when 
the paintiff replies, and ſets forth an actual ſpecific 
award, if then the defendant traverſes the repli- 
cation, and denies the making of any ſuch award, 
he then, and not before, tenders an iſſue to the 
plaintiff, For when, in the courſe of pleading, they 
come to a point which is affirmed on one ſide, and 
denied on the other, they are then ſaid to be at iſſue; 
| and all their debates being at laſt contracted into 
a ſingle point, muſt now be determined either in 
favour of the plaintiff or defendant, 


Iſſue 
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Iſſue (exitus. from the French iſſues, i. e. emanare) idue in fact. 5 


generally ſignifies the point of matter iſſuing out of 
the allegations and pleas of the plaintiff and defend- 
ant, conſiſting regularly upon an affirmative and 
negative to be tried by twelve men. 1 Jul. 126. 11 
Rep. 10. , 1855 N 
There is likewiſe an iſſue upon the matter of in law, 
law, that is, where there is a demurrer to the de- | 
claration, plea, replication, &c. and a joinder there- 
to, which is to be determined by the judges. 1. It. 
* | | 
/ 8 cometh of the Latin word demorari, Demurrer. 
to abide; therefore he who demurs in law is ſaid to 
| abide upon the point in queſtion, for it confeſſes 
the facts to be true, as ſtated by the oppoſite party; 
as if the matter of the plaintiff's complaint be inſuf- 
ficient in law, as by not aſſigning any ſufficient treſ- 
paſs, then the defendant demurs to the declaration 
if, on the other hand, the defendant's excuſe or 
plea be invalid, as if he pleads that he committed 
the treſpaſs by authority from a ſtranger, without 
ſetting out the ftranger's right; here the plaintiff 
may demur in law to the plea; and fo on in every 
other part of the proceedings, where either ſide per- 
ceives any material objection in point of law, upon 
which he may reſt his caſe, | | 
Demurrers are general ot ſpecial; general, where General demur- 
no particular cauſe is alledged ; ſpecial, where the ter or ſpecial. 
particular objeQion is pointed. out, and inſiſted 
upon as the cauſe of demurrer; and that as a general 
demurrer confeſſeth all ſuch matters of fact as are 
ſufficiently pleaded, ſo he that demurs ſpecially, can 
take no advantage of any other matter of form than 
what is expreſſed therein; but he may of any other 
matter of ſubſtance. Co. Lit. 72. a. 10 Co. 88. Mat- 
ters of ſubſtance, that is, the omiſſion of ſuch ma- 
terial things as are neceſſary to ſhew a right in the 
plaintiff, or material for the defendant in his plea, 
may be taken advantage of on à general demur- 
rer; but matter of form merely, muſt be ſpecially 
1 | | alledgea, 
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alleged, ond affigned as cauſes of demurrer, &taz. 


Form of a 


demutrer. 


Continnances 
when neceſſ-ry. 


27 Eliz. c. 5. Sef. 1. 10 Co. 88. Dad. plac. 118, 


Ann. c. 16. 1 7 2 

The form of ſuch demurrer is, by avering the 
ce declaration or plea, replication or rejoinder, to be 
„ inſufficient in law to maintain the action or defence; 
* aud therefore praying jadgment for want of ſuffi- 
« cent matter alledged,” And upon either a general 
or ſpecial demurrer, the oppoſite paity, ** avers 
„it to be ſufficient,” which is called a jornder in de- 
murrer, and then the parties are at ſue, in point 
of law. Co. Lit. 72. a. e | 

It may not be improper to obſerve, that during 
the whole of theſe proceedings, viz. from the de- 
livery of the declaration, it is neceſſary that bath 
the parties be kept or continued in court from day 
to day, until the final determination of the ſuit, 


2 Lad. Ray. 798. 2 Salt. 678. pl. 5. Stat. 4 85 


For the court can determine nothing, unleſs in the 
| preſence of both the parties, in perſon or by their 


attornies, or upon default of one of them, after ap- 
pearance, and a time prefixed for their appearance 


in court again: therefore, in the courſe of pleading, 


if either party neglects to put in his declaration, 
plea, replication, rejoinder, and the like, within 
the time allotred by the ſtanding rules of the court, 
the plaintiff, if the omiſſion be his, is ſaid to be 


nonſuit, or not to follow and purſue his complaint, 


and ſhall loſe the benefit of his writ; or if it be on 
the ſide of the defendant, judgment muſt be againſt 
him, for ſuch his default. And as well before iſſue 
or demurrer joined, as after, a day is continually 
given and entered upon the record, for the parties to 
appear from time to time, as the exigence of the caſe 
may require. . The giving of this day is called the 


| continuance, becauſethereby the proceedings are con- 


tinued, without interruption, from one adjournment 
to another. If theſe continuances are omitted, the 


cauſc is thereby diſcontinued, and the defendant is 


diſcharged ine die, without day, for this term: for by 
© 1 | | his 
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his appearance in court he has obeyed the command 
of the king's writ, and unleſs he be adjourned over 
to a day certain, he is no longer bound to attend 
that ſummons 3 but he muſt be warned afreſh, and 
the whole muſt begin de novo. IRR e 
It has been already ſaid, that demurrers are to be De vurers, how | 
determined by the judges of the court, upon ſolemn they are brought 
on to be argued, 
argument by counſel on both fides; and to that end | 
a demurrer book is made up by the attorney, who 
js to ſupport the demurrer, containing all the 
proceedings at length, which are afterwards enter- 
ed on record, and delivered to the ſecondary in 
court; a brief is then given to a ſerjeant to move 
for a conſilium ( dies conſilii) a day to hear the counſel Cr/tiume 
on both ſides, which is granted by the court on the 
reading of the record ; the rule is then drawn up 
for that purpoſe, and the cauſe entered, copies of 
the demurrer book are then made and delivered to 
each judge to peruſe, tu days before the day ap- Now two days, 
pointed for the argument. R. E. 27 Car. 2. R. MA. : 
6 Geo. 2. On the day appointed, the ſerjeants on each 
ſide argue the demurrer, which is then determined 
by the court, and judgment is thereupon accord- | 
ingly given, If the action be in debt, and judg- In dent. judg- - 
ment is given for the plaintiff, the judgment is final; went nnal. 
but if in caſe, a writ of inquiry of damages muſt In caſe interlo- 
be awarded, before the plaintiff can bave final judge r 
ment, If judgment be for the defendant, the 
judgment is, that the plaintiff „ nihil capiat per 
% breve,” take nothing by his writ, and that the 
defendant, ** eat ſine die, go without day. Hood's 
inſt. 603. Thus is an iſſue in law or demurrer 
diſpoſed of. | 
An iſſue of fact is, where the fact only, and not Ique of ſat to 
the law, is diſputed; and when he that denies ot be tried. 
traverſes the fact pleaded by his antagoniſt has ten- 
dered the iſſue thus, „“ and this he prays may be en- 
% guired of by the country,” or, „and if this ke puts 
** bampelf on the country,” it may immediately be ſub- 
joined by the other party; “ and the ſaid A. B. dith 
F* the lile; which done, the iſſue is (aid to be join- 
2 ; od; 
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ed, both parties having agreed to reſt the fate of the 
cauſe on the truth of the fact in queſtion to the de- 
. termination of a jury. Gags 

plea of puisdar- It may ſometimes happen, that after the defend- 
rein continuance. ant has pleaded, nay even after iſſue or demurrer 
joined, there may have ariſen ſome new matter, 

which is proper for the defendant to plead; as, that 

the plaintiff, being a feme ſole, is ſince married, or 

that ſhe has given the defendant a releaſe, and the 

like; here, if the defendant takes advantage of this 

new matter as early as he poſſibly can, viz. at the 

day given for his next appearance, he is permitted to 

plead it, and is called a plea puis darrein continu- 

ance, or ſince the laft adjournment : for it would be 

unjuſt to exclude him from the benefit of this new 


defence, which it was not in his power to make 


when he pleaded the former: it is dangerous to rely 
on ſuch a plea, without a due conſideration : for it 
confeſſes the matter which was before in diſpute 
between the parties, Cro. Eliz. 49.; and it is not 
allowed to be put in, if any continuance has inter- 
vened between the ariſing of this freſh matter, and 
the pleading of it : for then the defendant is guilty' 
of neglect, or laches, and is ſuppoſed to rely on the 
merits of his former plea: alſo, it is not allowed after 
a demurrer is determined, or verdict given; becauſe 
then relief may be had in another way, namely, by 
writ of audita guærela, which is in the nature of a 
bill in equity, to be relieved againſt the oppreſſion 
of the plaintiff, This writ is now almoſt rendered 
uſeleſs, ſince the courts have ſhewn ſo much in- 
dulgence in granting a ſummary relief upon motion, 
Ple2 puis dar- Ld, Raym. 439. Iſſue was joined and ven. fac. 
rein 1 awarded guinden' Hilarii, which was the 27th of 
by the cout if January; after the laſt continuance the defendant 
it be verified by on the goth of January pleaded generally, that 
albearite puis darrein continuance, viz. on ſuch a day he 
became a bankrupt, and that the cauſe of action 
did accrue before ſuch time as he became a bank- 
This plea may be rupt, and hoc paratus ef? verificare, &c. and verified 


| ee NOW this plea by an affidavit, Motion to ſet it 1 . as 
| a fri- 


1 80. 2 Rel, 60. 
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a frivolous and dilatory plea; and alledged that it 
was in the diſcretion of the court whether they 


. would receive the plea or not; that the plea is bad, 
becauſe not alledged that deſendant in all things 


conformed, and obtained his certificate, and that 


it was not pleaded in due time: to which it was 
anſwered, the plea was as the ſtatute direas, and 


was in due time, for the ſact happened ſince iſſue 


joined, and the laſt continuance (which is the re- 


turn of the venire) was upon the 27th of January; 


and this plea was put in upon the 3oth of January, 
which is guarto dre pot of that return. The court 
were clearly of opinion they had it not in their 


6 


wer to reject the plea, and the Chief Juſtice Lord Camden. 


ſaid, that ſuch diſcretion was contrary to the genius of 
the common law of England, and would be more fit 


for an eaſtern monarchy, than for this land of liberty ; 


nulli negabimus, &c. jujliciam z and there is nodiffer- 
ence between a plea puis darrein continuance and 
any other defence but this, That the fact which 
firſt warrants this plea firſt exiſted or happened 
ſince the laſt, and before the next continuance, it 
is a defence which the party could not poſſibly 


make when he firſt pleaded, and which he is bound 


to make after the laſt continuance, and before the 
next. It muſt be verified by affidavit. Plea received. 
Paris v. Salkeld, 2. MWilſ. 137. id 


When the parties are at iſſue, as before mentioned, Vie. 


the court awards a writ of venire facias upon the roll, 


commanding the ſheriff “that he cauſe to come before 


« the king's juſtices at Weſtminſter (on ſuch a day) 


*6 twelve free and lawful men of the body of the county, 


* by whom the truth of the matter may be better known, 
and who are neither of kin to the plaintiff or defend- 
ant, to recognize the truth of the iſſue between the 


6 parties.” The jury is not ſummoned upon this Hobeas corpora 
| Writ, and therefore not appearing at the day, muſt . 


unavoidably make default, and a compulſive proceſs 
is now awarded on the roll againſt the jurors, called 
a habeas corpora juratorum, commanding the ſheriff 
to have the bodies of the jurirs, that they appear at 

| « Weſtminſter, 


II 
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« Weſtminſter, »pm (the next return day after the 
« trial) niſi prins; unleſs before that day the chief 
4 juſlice ſhall come into London of Weſtminſter ;”* (if 
the venue is there laid) but if the venue be laid in 
the country, as Oxford, &c. then, . unleſs before 
& that time, viz. on Wedneſday tbe day 
4 of Fuly the juſtices of our lord the king, appointed to 
& take the affizes in and for the ſaid county, ſhall firfl 
come at Oxford, &c,” (the place where the aſſizes 
| are uſually holden.) 5 1 
When made re. Theſe writs of venire, and habeas corpora juratorum, . 
tunable, are uſually ſued out together; and if the cauſe is to 
be tried in Londen or Middleſex, the venire is made 
returnable the fir ft return of that term wheriin the 
i ue is joined, and the habeas corpora the next return 
day after the dey of trial; as, for inilance, if the 
cauſe is to be tried the 4a fitting within the term, 
then if a general return happens aſter that day, 
that is, the pryper return day for the return: if after 
term, the fir/ general return day of the next term: 
if it is a country cauſe, the venire is made return- 
able on the 44% general return of the ſame term where- 
in the iſſue is joined, viz, Hilary or Trinity terms, 


which from the making up the iſſue therein, are 


uſually called ifluable terms, and the habeas corpora 

on the ff general return of Eaſter ; they are taken 

to the ſheriff of the county where the venue is laid, 

who returns the names of the jurors in a panel 

t annexed to the writ (viz, ) a little pane, or oblong 
piece of parchrnent. . 

If ihe ſheriff bea If the ſheriff be not an indifferent perſon, as if 

( party, wenire to he be a party in the ſuit, or be related by either 

$2 tothe ©019- blood or affinity to either of the parties, he is not 

[ then truſted to return the jury; but the venire ſhall 

F be directed to the coroners, who in this, as in many 

3 | other inſtances, are the ſubſtitutes of the ſheriff, to 

execute proceſs, when he is deemed an improper 

perfon. If any exception lies to the coroners, the 

venire ſhall be directed to two clerks of the court, 

| or two perſons of the county named by the court, 

| | and ſworn ; and theſe two, who are called eliſors, 
| or 


= 
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or electors, fhall indifferently name the jury, and | 
their return is final. Forteſeue de laud. c. 25. The Z 
Clauſe of niſi prius was inſerted by Stat. M. 2 13 
Edel. e. 30. Then the pleadings on both ſides are 
faitly entered on a piece of parchment ftamped, 
which is called a Record of niſi prius, and having Record, 
paſſed the proper offices, is delivered to the judge's 
marſhal, with the ſubeas corpora juratorum, and 
ſheriff's return annexed, who enters the cauſe for 
trial: on the day appointed the parties attend, and 
the cauſe is called on in its due courſe: the record, 
or a ſhort account of it, is then handed to the 

judge, to peruſe and obſerve the pleadings, and 
ſee what iſſues the parties are to maintain and prove, 
while the jury is called and ſworn : the caſe is then 
opened, firſt on the part of the plaintiff, and after- 
wards for the defendant, by their counſel ; and when 
the evidence is gone through on both ſides, the 
judge, in preſence of the parties, the counſel, and 
all others, ſums up the whole to the jurors, with 
ſuch remarks as he thinks neceſſary for their direction, 
and giving them his opinion of /aw ariſing upon 
that evidence; upon which the jury are to conſider 
and return their verdict at the bar, which, when Verdict. 
done, is recorded in court by the clerk of the ni 
prius, and then they are diſcharged, TT 
Ik the iſſue be found either for the plaintiff or Pala. 
defendant, or ſpecially, or if the plaintiff makes 
default, or is nonſuit, it is entered on the record, 
and is called a po/lea, which being entered, judg- 
ment may be figned thereon, unleſs ordered by the 
court to the contrary, for the verdict may be ſuſ- 
| pended for certain cauſes by a motion for a new | 
tial, or arrelted. 6 Mod. 22. Salt. 649. Some; Jury may find  _ 
times, if there ariſes in the caſe any difficult matter ſpecial ver dic. 
of law, the jury, ſor the ſake of better information, 
and to avoid the danger of having their verdict at- 
tainted, will find a ſpecial verdict; which is ground- 
ed on the Stat. Miſim. 2. 13 Ed. 1. c. 30. ſei. 2.; 
and herein is ſtated the naked facts as they find them 
to be proved, and pray the advice of the court 
| 33 theteon; 


- 


Or generally, 

ſubject to the 
opinion of the 
Court. 
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thereon ; concluding conditionally, © that if upon 


4 the whole matter the court Hall be of opinion that the 


« glaintiff had cauſe of action, they then find for the 
10 2 3 f then for the defendant.” 
This is entered at length on the record, and after- 
wards argued and determined in court. 

Another method of finding a ſpecies of ſpecial 
verdict is, when the jury find a verdict generally for 
the plaintiff, but ſubject nevertheleſs to the opinion 
of the judge, on a ſpecial caſe Rated by the counſel 
on both ſides with regard to a matter of law; which 
hath this advantage over a ſpecial verdict, that it is 
attended with a much leſs expence, and obtains a 
much ſpeedier deciſion, the peſtea being ſtayed in 
the hands of the officer of niſi prius, till the queſtion 
is determined ; and the verdict is then entered for 
the plaintiff or defendant, as the caſe may happen. 
But as nothing appears upon record but the general 
verdict, the parties are precluded hereby from the 
benefit of a writ of error, if diſſatisfied with the 
Judgment of the court upon the point of Jaw, which 
makes it a thing to be wiſhed, that either a method 
could be deviſed of either leſſening the expence of 
ſpecial verdicis, or elſe of entering the caſe at 
length upon the p2/fea. But in both theſe caſes 
the jury may, if they think proper, take upon them- 


ſelves to determine, at their own hazard, the com- 


Judgment may 
be fiayed for 
cauſes. 


plic ated que ſtion of fact and Jaw, and without either 
ſpecial verdict or ſpecial caſe, may find a verdi 


abſolutely either for the plaintiff or defendant, Co. 


Hu. 6. 

But to return to the verdict of the jury, where 
it is generally found either for the plaintiff or de- 
fendant. In this caſe it has been already obſerved, 
that the judgment may be ſtayed for certain cauſes, 
or finally arreſted ; for it cannot be entered until the 


next term after trial had, unleſs the cauſe be tried 


within the term; ſo that if any deſect of juſtice 
happened at the trial, by ſurprize, inadvertency, or 
miſcondutt, the party may have relief in the court 
by obtaining a neu trial; or if, notwithſtanding 

| 5 | the 
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the fact be regularly decided, it appears that-the 


complaint was either not actionable in itſelf, or not 
made with ſufficient preciſion and accuracy, the 
party may ſuperſede - it, by arreſting or /layjng 
the - judgment. Ss oe Rog ft $5 5 5 
Cauſes of ſuſpending the judgment by granting New t-ial. - 
aà new trial, are wholly extrinlic, ariſing from | 
matter foreign to, or dehors the record. Of this 
| fort are want of notice of trial, or any flagrant miſ- | 
behaviour of the party prevailing towards the jury, | ; 
which may have influenced their verdict; or any „„ 
groſs miſbehaviour of the jury amongſt themſelves: 
alſo, if it appears by the judges report, certified to | 
. the court, that the jury have brought in a verdict 
without, or contrary ts evidence, ſo that he is 
reaſonably diſſatisfied therewith, Bull. uiſi prius, 
303-4.; or if they have given exorbitant damages, 
Gomb. 357.; or if the judge himſelf has miſdirected 
the jury, ſo that they found an unju/tifiable verdict; 
for theſe and other reaſons of the like kind, the 
court will award a ſecond trial. But if two juries 
agree in the ſame, or a timilar verdict, a third is 
ſeldom awarded, 6 Mod. 22.; for the law will 
not readily ſuppoſe, that the verdict of any one 
ſubſequent jury can countervail the oaths of the 
two preceding ones, | | 
This mode of granting a new trial, particularly New trial is of a 
where it could be ſhewn that the jury had groſsly rr "90 
miſbehaved themſelves, is of a date extremely an- 
tient, and there arc inſtances in the year books of ß 
the reigns of Ed. 3. H. 4& 7. of judgments being 
ſtayed (even after a trial at bar), and new venires 
awarded, becauſe the jury had eat and drank with- 
out conſent of the judge, and becauſe the plaintiff 
| had privately given a paper to a juryman before he 
was ſworn. Brook. Ab, tit. verd. 17, 18. 75, And 
upon theſe Glynn Ch. Juſ. in 1055. grounded the 
ficſt precedent that is reported for granting a new 
trial upon account of exceſlive damages given by 
the jury; apprehending with reaſon, that notorious 
Patiality in the jurors was a principal ſpecies of 
| | F miſba- 


— 
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' miſbehaviour, Stile 466. A few years before, a 
practice took riſe in this court of granting new trials 
5 upon the mere certificate of the judge (unleſs cer- 
tified by any report of the evidence) that the verdict 
had paſſed againſt his opinion; and at that time 
was clearly held for law, that whatever matter was 
of force to avoid a verdict, ought to be returned 
upon the poſiea, and not merely ſurmiſed to the 
court; leſt poſterity ſhould wonder why a new ve- 
nire was awarded, without any ſufficient reaſon ap- 
pearing upon the record. Cro. Eliz. 616. Palm. 325. 
1 Brownl. 227. But very early in the reign of 
Charles the Second, new trials were granted upon 
_ affidavits, 1 Sid. 235. 2 Lev. 140. and the former 
ſtrictneſs of the courts of law, in reſpect of new 
trials, having driven many parties into courts of 
equity to be relieved from oppreſſive verdicts, they 
are now more liberal in granting them, the maxim 
at preſent adopted being this, ©* that in all caſes of 
„ moment, where juſtice is not done upon one trial, the 
« injured party is entitled to another. 1 Bur. 395. 
The ground for The ground for a new trial (if the matter be ſuch 
_ Par ag is by as did not, or could not appear to the judge who pre- 
ſided at niſi prius) is diſcloſcd to the court by affi- 
davit: if it ariſes from what paſſed at the trial, it is 
taken from the judge's information, who uſually 
makes a ſpecial report of the evidence. Counſel are 
heard on both ſides to impeach or eſtabliſh the ver- 
dict, and the court give their reaſons at large why a 
new examination ought or ought not to be allowed: 
the true import of the evidence is duly weighed, falſe 
colours are taken off, and all points of law which 
aroſe at the trial are upon full deliberation clearly 
explained and ſettled, 1 | 
Carnnt be made A motion for a new trial cannot be made after 
ance day of 1c. the appearance day of the return of the habeas corpara 
tu-n of babeas JUratorum, unleis the foundation of the motion be 
nl. a futt not diſcloſed to the pariy till after that tins. 
Barnes 443. Willis v. Bennett. e 
Arreft of judcg- Arreſt of judgment ariſes from extrinſic cauſes, 
ment. appcaring upon the face of the record; as, if the 
2 RW =£ 


Of the Proceedings. 


caſe laid in the declaration is not ſufficient, in point 
of law, to found an action upon, or where the verdict 
materially differs from the pleadings and iſſue there- 
on; and the rule with regard to arreſts of judgment 
upon matter of law is, that whatever is alledged in 
1 arreſt of judgment, muſt be ſuch matter as would, 
& upon demurrer, have been ſufficient to overturn the 
& ation or plea,” as if, on an action of flander, in 
calling the plaintiff a Few, the defendant denies 
the words, and the iſſue is joined thereon, Now, 
if a verdict be found for the plaintiff, that the words 
were actually ſpoken whereby the fact is eſtabliſh- 
ed, ſtill the defendant may move in arreſt of judg- 
ment, that to call a man a Few is not actionable; 
and if the court be of that opinion, the judgment 
ſhall be arreſted, and never entered for the plaintiff. 
Exceptions that are moved in arreſt of judgment, 
muſt be much more material and glaring than ſuch 
as will maintain a demurrer; or, in other words, 
many inaccuracies and omiſſions, which would be 
fatal, if early obſerved, are cured by a ſubſequent 
verdict, and not ſuffered, in the laſt ſtage of a cauſe, 
to unravel the whole proceedings. | 


Trial by record, is only uſed in one particular Trial by record. 


inſtance: . and that is, where a matter of record is 
pleaded in any action, as a fine, a judgment, or the 
like; and the oppoſite party pleads, „nul ticl 
record, that there is no ſuch record exiſting : 
upon this, iſſue is tendered and joined; and here- 
upon the party pleading the record, has a day given 
him to produce it, on which day proclamation is 
made in court for him to bring forth the record by 
« him in pleading alledged, or elſe he ſhall le con- 
& demned; and on his failure the plaintiff ſhall 
| have judgment to recover. The trial of this iſſue 
is merely by the record; for, as Sir Edward Coke 
obſerves, a record or inrollment is a monument of 
ſo high a nature, and importeth in itſelf ſuch abſo- 
Jute verity, that if it be pleaded, that there is no ſuch 
record, it ſhall not receive any vial by witneſs, - 
jury, or otherwiſe, but only by itſelf, 1 1. 117. 
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260. Thus titles of nobility, as whether ear/or no 
earl, baron or no baren, ſhall be tried by the king's 
writ or patent only, which is matter of record, 


6 Rep. 53. = BY ” 
Judgments, lf judgment is not arreſted or ſuſpended by a 
what, new trial, it is then to be entered on the roll or 


record of the court; and judgments are the ſen- 
tences of the law, pronounced by the court upon 
the matter contained in the record, and are of four 
ſorts: firſt, where the facts are confeſſed by the 
parties, and the law determined by the court; as in 
caſe of judgment upon demurrer: ſecondly, where 
the law is admitted by the parties, and the facts 
_ diſputed, as in the caſe of judgment on a verdi? : 
thirdly, where both the fact, and the law ariſing 
thereon, are admitted by the defendant, which is 
the caſe of judgment by confeſſion or default: or, 
taſily, where the plaintiff is convicted that either 
fact, or law, or both, are inſufficient to ſupport his 
action, and therefore abandons or withdraws his 
proſecution; which is the caſe in judgments upon 
a ninſuit or retraxit. ns | 
Judemeunt is the Ihe judgment, though pronounced or awarded 
pontence of © by the judges, is not their determination or ſen- 
prorounced by tence, but the determination and ſentence of the 
judges,  _ Jaw; it is the concluſion that naturally and regu- 
Jarly follows from the premiſes of law and fact, 
which ſtands thus: Againſt him who hath rode over 
my corn, I may recover damages by law; but A. 
hath rode over my corn, therefore 1 ſhall recover 
damages againſt 4. If the major propoſition be 
denied, this is a demurr-r in law: if the minor, it 
is then an iſſue in fact; but if both be confeſſed (or 
determined) to be right, the concluſion or judgment 
of the court cannot but follow. Which judgment 
or concluſion depends not therefore on the arbitrary 
caprice of the judge, but on the ſettled and inva- 
riabte principles of juſtice, The judgment, in ſhort, 
is the remedy preſcribed by law tor the redreſs of in- 
juries; and the ſuit or action is the vehicle or 
mcais of adminiſtering it. What that remedy may 
| be, 
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be, is indeed the reſult of deliberation and ſtudy 66 
point out, and therefore the ſtyle of the judgment is, 


not that it is decreed or reſolved by the court, for 
then the judgment might appear to be their own; 


but it is conſidered,” conſideratum eft per curiam, 


that the plaintiff do recover his damages, his debt, 
his poſſeſſion, and the like: which implies that the 
judgment is none of their own; but the act of the 
law pronounced and declared by the court after due 
deliberation and inquiry. . Be 

All theſe ſpecies of judgments are either inter- 
locutory or final. Interlocutory judgments are ſuch 
as are given in the middle of a cauſe, upon ſome 
plea, proceedings, or default, which is only inter- 


There are two 
ſorts of judg- 
ments. 


mediate, and does not finally determine or complete 


the ſuit, Of this nature are all judgments for the 
plaintiff, upon pleas in abatement of the ſuit or ac- 


tion; in which it is conſidered by the court, that 


the defendant do anſwer over, reſpondeat ouſter; that 
is, put in a more ſubſtantial plea. 2 Saund. 30. 


It is eaſy to obſerve, that the judgment here given 


is not final, but merely interlocutory; for there are 


afterwards farther proceedings to be had, when the 


defendant hath put in a better anſwer. _ | 

But interlocutory judgments moſt uſually ſpoken 
of, are thoſe incomplete judgments, whereby 
the right of the plaintiff is indeed eſtabliſhed, but 
the quantum of damages ſuſtained by him is not 
aſcertained : which is a matter that cannot be done 
without the intervention of a jury, This can only 
happen where the plaintiff recovers; for when judg- 
ment is given for the defendant, it is always com- 
plete as well as final, And this happens, in the firſt 
place, where the defendant ſuffers judgment to go 
againſt him by default, or nihil dicit; as if he puts 


in no plea at all to the plaintiff's declaration: by 


The moſt uſual 
interlocutory 
judgment, 


. Confeſſion, or cognovit attionem, when he acknow- | 
ledges the plaintiff's demand to be juſt: or by an 


ſum informatus, when the defendant's attorney de- 
clares he has no inſtructions to ſay any thing in an- 
{wer to the plaintiff, or in defence of his client; 


F'q which 


- 
— — — 
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which is a ſpecies of judgment by default. If theſe, 
or any of them, happen in actions where the ſpecific 
thing ſued for is recovered, as in actions of debt for 
a ſum certain, the judgment is abſolutely complete; 


and therefore it is very uſual, in order to ſtrengthen 


a creditor's ſecurity, for the debtor to execute a 
warrant of attorney to ſome nominee of the creditor, 
empowering him to confeſs a judgment by either of 
the ways juſt now mentioned (by nihil dicit, cognowit 
actionem, or non ſum informatus), in an action of 
debt to be brought by the creditor againſt the debtor 
for the ſpecific ſum due: which judgment, when 
confeſſed, is abſolutely complete and binding; pro- 


| vided the ſame (as is alſo required in all other judg- 


ments) be regularly docqueted, that is, abſtracted 


and entered in a book, according to the diredtions 


of the ſtatute of 4 and 5 W. & M. c. 20. But where 
damages are to be recovered, a jury muſt be called 
in to aſſeſs them; unleſs the defendant, to ſave 
charges, will confeſs the whole damages Jaid in 
the declaration ; otherwiſe the entry of the judgment 
is, * that the plaintiff ought to recover his damages 


«6 (indefinitely); but becauſe the court know not what 


& damages the ſaid plaintiff hath ſuſlained, therefore 
& the ſheriff is commanded, that by the oaths of twelve 
% honeſt and lawful men, he inquire into the ſaid da- 
mages, and return ſuch inguiſition into court,” This 
proceſs is called a writ of inqu ry; in the execution of 


which the ſheriff firs as judge, and tries by a jury, 


ſubject to nearly the ſame law and conditions as the 


trial by jury at niſi prius, what damages the plaintiff 


hath nearly ſuſtained; and when their verdi& is 
given, which muſt aſſeſs ſome damages, the ſheriff 
returus the inquiſition, which is entered upon the 

roll in the manner of a paſtea; „and thereupon it is 


conſidered, that the plaintiff recover the exat? ſum of 


the damages ſo aſſeſſed.” In like manner, when a 
demurrer is determined for the plaintiff, upon an 
action wherein damages are recovered, the judg- 
ment is alſo incomplete, without the aid of a writ 
of inquiry, En 
Final 
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Final judgments are ſuch as at once put an end to Finsljodemente, 


the action, by declaring that the plaintiff has either td de 


entitled himſelf, or has not, to recover the remedy 


finicicn of. 


be ſues for. In which caſe, if the judgment be for 


the plaintiff, . it is alſo conſidered that the defendant 
cc be either amerced, for his wilful delay of juſtice, in 
« nat immediately obeying the king's writ, by rendering 
| © the plaintiff his due, 5 Rep. 49. or be taken up, 
« tg pay a fine to the king, in caſe of _ ru injury.” 
Though now, by Stat. 5 and 6 W. | 
« no writ of capias ſhall iſſue for this fine, but the 
_ « plaintiff ſhall pay 6s. 8d. and be allowed it againſt 
de the defendant among his other coſts.” And 
therefore in judgments in this court, they enter that 


& M. c. 12. 


the fine is remitted, and in the king's bench they 


take no notice of any fine, or capias at all, Salk. 54. 
Carth, 390. ; but if judgment be for the defendant, 
* then it is conſidered, that the plaintiff, and his 
„ pledges of proſecuting, be (nominally) amerced for 
* Je fuit ; and that the defendant may go 
& without a day, eat ſine die; that is, without any 
« farther continuance or adjournment; the king's 
« writ, commanding his attendance, being now 


6 fully ſatisfied, and his . innocence publicly 


©« cleared,” 


After judgment is entered, execution will imme- Execution fol- 


himſelf unjuſtly aggrieved by any of the proceed- 
ings; and then he has his remedy to reverſe them 
by ſeveral writs in the nature of appeals, viz. au- 
dita quarela, or vans error. That of attaint, being 


2 diately follow, unleſs the party condemned thinks png, __ 


( ſince the practice of granting new trials) ſuſpend- 


ed, and there has not been an inſtance of one in 
our books for many years. Vide Cro. Eliz, 309. 


Cro. Fac. 9o. Sv | 

An audita guærela is where the defendant, againſt 
whom judgment is recovered, and who is therefore 

in danger of execution, or perhaps actually in exe- 


Audita guærela 
almoſt out of 


practice. 


cution, may be relieved upon good matter of diſ- 


charge, which has happened ſince the judgment; 
as if the plaintiff hath given him a general releaſe; 
| ; T4 - 1 


If judgment net 
arreſted, or no 
new trial, exe- 
cution follows. 


: C. 2. 16 and 17 Car. 2. 0. 8. : 
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| 4 if the defendant hath paid the debt to the plain- | 


tiff, without entering ſatisfaction on the record. In 
theſe and the like caſes, wherein the defendant hath 
good matter to plead, but hath had no opportunity 
of pleading it, an audita querela lies, in the nature of 
a bill in equity, to be relieved againſt the oppreſſion 
of the plaintiff, It is a writ directed to the court, 
ſtating that the complaint of the defendant hath 
been heard, audita querela diſendentis, and then ſet- 


ting out the matter of complaint; it at length enjoĩns 


the court to call the parties before them, and, hav- 
ing heard their allegations and proofs, to cauſe juſtice 
to be done between them. It alſo lies for bail, 

when judgment is obtained againſt them by ſcire 
facias, to anſwer the debt of their principal; and 
it happens afterwards that the original judgment 
againſt their principal is reverſed : for here the bai], 
after judgment had againſt them, have no opportunity 
to plead this ſpecial matter, and therefore they ſhall 
have redreſs by auditaguerela, which is a writ of a 
moſt remedial nature, and ſeems to have been in- 
vented, leſt in any caſe there ſhould be an oppreſſive 
defect of juſtice, where a party has a good defence, 


but by the ordinary forms of law had no opportunity 


to make it. 1 Roll. Abridg. 308. Finch 88. F. N. B. 
102. But the indulgence now ſhewn by the courts, 
in granting a ſuwmary relief upon motion, in caſes 
of ſuch evident oppreſſion, has almoſt rendered uſe- 
leſs the writ of audita quærela, and driven it quite 
out of practice. L. Raym. 439. | | 
But if the judgment cannot be arreſted, or the 
party obtain a new trial, execution will follow; un- 
leſs the party condemned thinks himſelf unjuſtly 
aggrieved by any of the proceedings; and thef®he 
has his remedy to reverſe the ſame, by bringing a 
w!it of error: but he that brings it muſt find ſub- 


ſtantial bai] to proſecute the ſame in many caſes, and 


muſt bring it in time ſo as to prevent the plaintiff's 
proceeding, which muſt be when he is entitled to 
ſign his judgment. Stat. 3 Jac. I. c. 8. 13 Car. 2. 


The 
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The execution of the judgment is adapted ac- Execution is 
cording to the nature of the action; therefore if the 2 to the 
plaintiff recover in a real or mixed action, wherein 

the ſeiſin of the land is awarded to him, the writ is 

an habere facias ſeiſinam, or an habere facias poſ- 

ſeſſionem. Finch 470. Co. Lit. 34. OG | 
Executions in actions where money only is re- Executions in 
covered, as a debt or damages (and not any ſpecific diffeient aclionz. 
chattel), are of five ſorts, againſt the body of the | 

| defendant, called a capias ad ſatisfactendum, or againſt 

his goods and chattels, called a fieri facias; or 

againſt his goods and profits of his lands, called 

a levari facias; or againſt the goods and the poſ- 

ſeſſion of his lands, called an elegit; or againſt all 

three, his body, lands, and goods, called an-ex/ent, 

or extendi facias ; but only one of theſe writs can be 

iſſued at one and the ſame time. 2 Int. 143. Co. 

Lit. 290. L. Raym. 346. | , 

When the plaintiff's demand is ſatisfied, either SatisfaQinn 
by the voluntary payment of the defendant, or by e yy bo. 
compulſory proceſs, or otherwiſe, ſatiifaction ought *** 

to be entered on the record, that the defendant may 

not be liable hereafter to be haraſſed a ſecond time 

on the ſame account. 2 Lill. Abr. 495. 
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of che Judges and Officers 
of the Court. 


The king for- TT is probable, and almoſt certain, that in very 


merly heard „ I early times, before our conſtitution arrived at 
3 the power its full perfection, our kings in perſon often heard 


to the judges for and determined cauſes between party and party; but 
many ages back. at preſent, by the long and uniform uſage of many 
ages, our kings have delegated their whole judicial 
power to the judges of the ſeveral courts, which 
are the grand depoſitory of the fundamental laws of 
the kingdom, and have gained a known and ſtated 
juriſdiction, regulated by certain and eſtabliſhed 
rules, which the crown itſelf cannot alter but by 
act of parliament. 2 Haw. Pl. of the Cr. 2. 
In this diſtin and ſeparate exiſtence of the ju- 
dicial power, in a peculiar body of men, nominated, 
indeed, but not removable at pleafure by the crown, 
conſiſts one main preſervative of the public liberty, 
which cannot ſubſiſt long in any ſtate, unleſs the 
adminiſtration of common juſtice be, in ſome de- 
gree, ſeparated both from the legiſlative, and alſo 
from the executive power: were it joined with the 
legiſlative, the life, liberty, and property of the 
ſubject, would be in the hands of arbitrary judges, . 
Whoſe deciſions would be then regulated only by 
their own opinions, and not by any fundamental 
principles of law; which, though legiſlators may 
_ depart from, yet judges are bound to obſerve. 
Were it joined with the executive, this union might 
ſoon be an overbalance for the legiſlative: for 
which reaſon, by the ſtatute of 16 Car. 1. c. 10. 
which aboliſhed the court of ſtar- chamber, effec- 
| tual care is taken to remove all judicial power out 
of the hands of the king's privy council, who, as 
then was evident from recent inſtances, might ſoon 
be inclined to pronounce that for law, which was 
| . moſt 
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moſt agreeable to the prince or his officers, Nothing 
therefore is more to be avoided, in a free conftitu- 
tion, than limiting the provinces of a judge and a 
miniſter of ſtate. 5 55 : 

His majeſty, in the eye of the Jaw, is always His majefty is 
preſent in all his courts; though he cannot per- 2 * 
ſonally diſtribute juſtice. His judges are the mirtor 
by which the king's image is reflected. It is the 
regal office, and not the royal perſon, that is 
always preſent in court, ready to undertake proſe- 
cutions, or pronounce judgment, for the benefit and 
protection of the ſubject. Forteſc. c. 8. 2 Inſt. 

186. 9555 8 

It is of the greateſt conſequence to the /aw of Judge to deter- 
England, and to the ſubjef?, that the powers of Mine we _ 
the judge and the jury ate kept diſtinct; that thge ) es 
Judge determines the law, and the jury the fact; = 
and if ever they come to be confounded, it will 
prove the confuſion and deſtruction of the law of 
England. P. Hardwicke C. J. Rep. temp. H. 28. 

The judges conſiſt of the Lord Chief Juſtice, and The judges are 
three other juſtices, who ſit every day (except ſun- four in number. 
days, the purification, aſcenſion, and midſummer 
day) in the four terms to hear and determine 
all matters of law ariſing in civil cauſes, whether 
real, perſonal, or mixed, and compounded of both; 
and by Stat. 20 Ed. 3. c. 1. they are to take no 
fee but of the king; their commiſſions, in early 
periods, were durante bene placito, afterwards guamaiu 
bene ſe geſſerint, 13 W. 3. c. 2. with a power to 
remove them on the addreſs of both houſes of par- | 
liament; but now they are to continue in their Their com- 
offices during their good behaviour, notwithſtanding ®'iflione. 
any demiſe of the crown (which was formerly held _ 
immediately to vacate their ſeats), and their full 
ſalaries are abſolutely ſecure to them during the 
continuance of their commiſſions. 1 Geo. 3. c. 23. 

This act was made at the earneſt recommendation 
of the king himſelf from the throne, —— 

| 1 
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& that he looked upon the independence and uprigbi- 


c 14/5 of the judges, as eſſential to the impartial ad- 
„ miniſtration of juſtice, as one of the beſt ſecurities of 


ce the rights and liberties of his ſubjetts, and as moſt 
& conducive to the honour of the crown,” Com. Fourn. 


3 Mar. 1701. . 


The preſent judges are, | 
Alexander Lord Loughborough, Chief Fuſlice, £3500 
per aun. | Sp ict ee 
Sir Henry Gould, Knight, } . 

Jahn Heath, Eg; . { {,2400 each, 


Sir Jobn Wilſon, Knight, J 4 
Salaries aſcertained by Stat. 12 C 13 W. 3. c. 2. 


Stat. 13. 


Augmented by Stat. 32 Geo. 2. c. 35. . 18. 8 


Made payable by Stat. 1 Geo. 3. c. 23. 


Augmented by Stat. 19 Geo. 3. c. 65. 


A judge at his creation takes an oath, . That he 
& will ſerve the king, and indifferently adminiſter 
« juſtice to all men, withaut reſpect of perſons, take 
* no bribe, give no counſel where he is party, nor 
& deny right to any, though the king by his letters, or 


„ expreſs words, command the contrary,” &c. 


and he is anſwerable in body,. land, and goods. 


+I Ka. 3. . 1. 


If an action be brought againſt a judge of record 
for an act done in his official capacity, he may 
plead that he did it as judge F record, and that will 


be a ſufficient juſtification; and ſo may a judge of 


a court in a foreign country under the dominion of 


the crown. Mahn v. Fabricas, Cowp., Rep, 172. 


— * 
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Officers of che Court, 


Tu a brevium 1s the fiſt or aid Cuflos brevium, 


officer of this court, and holds his place 


by the king's letters patent; the preſent patentees 


are John Browning, Sir Robert Eden, Baronet, Fre- 
- derick Young, and Edward Gore, Eſquires, who 
execute the ſaid office by Thomas Francis Martin, 
Eſquire, their deputy. Office, No. 3, OO; | 
Temple. | 


There are three prothonotaries of this unt; e Prethonotarier, 


hold their offices for life, and are admitted by the 
chief juſtice of the court for the time being. But 
the ſecond prothonotary is admitted on the nomina- 
tion of the cuſlos brevium, who, in right of his 
office, has that appointment, 

The preſent prothonotaries are, William Main- 
 waring, Henry Earl, Anthony Dickins, Eſquires. 
Their office, No. 2, in Tanfield Court, Inner Temple. 


In term time, they are to attend the fitting of Attendance, _ 


the court at /Ve/{minfler, for the diſpatch of ſuch 
matters as ariſe from cauſes entered in the office, 
and to inform the court of the ſtate of ſuch cauſes, 
and certify io them in matters of practice when 

required. One prothonotary attends every day in 
term (except the firſt and laſt days) at their office, 
in the forenoon from eleven to one, and all attend in 
the afternoon from ſix to eight. 


There are three ſecondaries in this court; one be- Secendariei. 


longing to each prothonotary, who has the nomi- 
nation and appointment of ſuch ſecondary. The 
preſent ſecondaries are, Henry Fothergill, Alexander 


Gerrard, and Milliam Skin, Eſquires. In term Duty, 


time they attend the court and judges in the trea= 
ſury, to read all the records, writings, affidavits, 
petitions, papers, and exhibits; take minutes of 
all rules and orders, and draw up the ſame, and 
take recognizances in court; have the cuſtody of 

| the 


_ Officers of the Court. 


the court books, in which are entered the names of 
all cauſes on demurrer, ſpecial verdicts, and other . 
matters that are to be argued in court, and of 


cauſes that are to be tried at bar; enter all commit= 


ments of priſoners, diſcontinuances, and ſatisfac- 
tions acknowledged upon record, and amend re- 
cords by order of the court, Sc.; attend trials at 
bar, &c. | e | 
Clerks of the Clerk of the judgments, Mr. Rowland Lickbar- 
Judgments yaw; he draws up all final judgments after inqui- 
| ſitions taken, verdicts obtained, or nonſuits had at 
nifi prius, and on demurrers, and iſſues joined upon 
nul tiel record; draws up and enters all continuances 
neceſſary; draws up the award or writ of elegit and 
partition, enters the ſame with the return thereof 
upon the roll: enters all ſatisfactions upon iudg- 
ments, when the ſame is done by order of a judge, 
and not in open court ; and exemplifies any of the 
above mentioned judgments, if applied for within 
a year after ſigning ſuch judgments. 

Clerk of the Clerk of the dockets and declarations, Mr. Tho- 
| dockers, mas Sherwood. He enters upon remembrance all 
| appearances to writs of attachments of privilege, writs 
of ſcire facias, c. filed with the prothonotaries, 
prepares bail pieces or recognizances to attachments 
of privilege, habeas corpus's, and other bailable writs 
iſſuing out of the prothonotary's office; attends the 
court, or a judge, when ſuch recognizances aretaken, 
and when ſuch bails are juſtified, or additional bail 
is put in; ard alſo, when the defendant ſurrenders 
himſelf in diſcharge of ſuch bail: makes copies of 
all ſpecial juries, certificates of declarations not 
being filed againſt priſoners; and alſo certificates of 
_ writs of recordari, and writs of falſe judgment, not 
being filed according to the courſe and practice of 
the court. And, as clerk-to the prothonotaries, 
makes out copies of all ſpecial verdicts for the 

_ and attornies concerned therein, &c. 
Clerk of the te- Clerk of the reverſals, Mr, Rowland Lickbarrow; 
verlals, he is jointly and verbally appointed by the three 
Duty. prothonotaries; he draws up and enters the pony” 
| thereo 


Officers of the Court. a 


| thereof on remembrances, and draws up certifi- 
cates thereof to the outlawry office; draws up and 
engroſſes the bail pieces, or recognizances, in order 
to ſuch reverſals, and attends therewith ; and makes 
out the ſuper/ed:as when neceſſary. 

Clerk of the treaſury, Mr. Thomas Jefferies; Cletk of the 
he is appointed, by parole, from the lord chief nn | 
juſtice. - 

Henry Breugham is clerk of the jurats, or one Clerk of the 
of the under clerks of the treaſury, for all the Jurau. 
counties of England; and is admitted by the lord 

chief juſtice of the court; and holds his place „„ 
. | 
Mr. Grip Stubbs is the treaſury-keeper, and Treafury keeper, | 
holds his place alſo by parole appointment of the 


lord chief juſtice. 


Filacer or Filazer ( flizarius, from the latin filum ) Filazers, 
is an officer of this court, ſo called becauſe he files 
| thoſe writs whereon he makes out proceſs. 
There are thirteen filacers, among whom the ſe- 
veral counties of England are divided, vix. 


| For the For the | 
Counties of Who executed by. Counties of Who * by. 
Bedford Briſtol Mr. Clarke. Exe- 
Berks | ' Dorſet cuted by himſelf 
Bucks P. Jones, Eſq; | Poole at the King's 
Cornwall Executed by Mr. | Somerſet Bench Office. 
Glouceſter Roberts, No. 4, 
Hereford 


ecuted by Mr. | 
Clarke, 


. - Oxon 
_ Worceſter 


C Mr. 10 Exe. 


Executed by Mr. cuted by Mr. Bol- 


Hare Cane, * Lenton. Ex- 


1 
| 
, 
London rt = Cambridge 


Middleſex — No. 4, ante ton, Elm Court. 
ourt. 
Derby 
Suſſex Mr. Thomas Hol- Leiceſter Mr. Skinn. Exe- 
Surry loway. Executed Won”. cuted by Mr. 
Kent by Mr. Bolton. | Warwick Batten. 


For 


80 
For the 


Counties of 


Hants 
Wilts 


Norfolk 
Norwich 
Stafford 

— 

ton 
Salop 
cer 


| 
I. 
| 


Monmouth J 
fe Exe-| York, and ( cuted by himſelf, 


Eſſex 
Herts 


Kew rule re- 
ſyecting the 
| Glacers, 


Bolton 


' Officers: of the Court. 


Who executed by, || Counties of bane executed by. 


Mr. E. Hull. Ex- | Cumberland 


ecuted by Mr, | Northumber- Mr. Batten. Exe- 
Batten. land cuted by himſelf, 
Newcaſtle No. 4. Hare 
Weſtmorland } Court. : 

| Devon 5 


executed by Mr. Ci ty of 


Executed b Mr. 
IE: Lincoln 5 


Evans. 


Mr. Roberts, and 13 "PE Sibthorpe. 


Dinges 
} upon Hull (Mr. Batten. Exe- 


cuted by me Yorkſhire 


VN. B. Filacer for the counties palatine of Cheſter, 
Lancaſter, and e Mr. Roberts. u 


by Mr. Evans. 


The filacers ey living at a great diſtance 


from the inns of court, which was thought very 
inconvenient for the practiſers thereof, the court 
therefore thought proper to make the following 
* in Hilary Term 1783: Whereas it would be 


6 


cc 


66 
cc 
cc 
» 
6c 


very convenient to the ſuitors of this court, if 
the ſeveral offices of the filacers were executed in 
one place; and the filacers having made a pro- 
poſal to this court for that purpoſe 3 and that 
the ground chamber at No. 4, in Hare Court, in 
the Temple, will be a fit and convenient place for 
the ſame; It is ordered by this court, that the 
ſeveral offices of the filacers ſhall, from and after 
the firſt day of the next enſuing Eaſter Term, be 
executed in the above-mentioned chamber, and 
that if hereafter it ſhall be found neceſſary or 
proper to appoint another place for the execution 
of the ſaid offices, inltead of the -above-men- 

 « tjoned 


Officers of the Court, 
1 tioned chamber, this court, on application, will 


ce take the ſame into conſideration. 


„ By the Court. 


By rule M 14 Fac. r. 1616. All manner of capiar, What writs are 


alias and pluries, and all other incident proceſs, be- made out by the | 


fore appearance of the defendant, in all actions where- 
in proceſs of outlawry doth lie (until the exigent 


awarded), are to be made out by the filacers of 
this court only: alſo, all grand. capes, pore and 


diftringas, as well peremptory as infinite, and alſo in- 
cident proceſs, before appearance of the tenant or de- 
fendant, writs of ſeiſin, and writs to enquire of da- 
mages iſſuing before appearance of the tenant or 
defendant (but all judgments upon writs of enquiry 
of damages are to be entered with the prothono- 

tary only): alſo all writs of ſuperſedeas upon any 


cnapias awarded out of their own offices, and writs of 
reſcous upon the ſheriff's return: alſo the entering 


of all comparance of writs iſſuing out of their own 
offices, the entering of rolls to compel the defend- 
ants to appear, their bails upon appearance, and 
marking the firſt ſcire facias upon the ſaid bail: alſo 
view in dower, or any other action where it lieth 
entering thereof, and writs of view thereupon; alſo 
all writs of retorn. habend. upon nonſuit before ap- 


pearance, writs of ſecond deliverance before appear - - 


ance, writs of capias in withernam, alias and pluries; 
likewiſe before appearance, &c. Ibid. | 


They take ſpecial bail in common caſes, R. Trin, Tak 


filacers. 


e ſpecial bail 


1 V. & M. reg.2.; appearances are to be entered in common cas. 


with them, X. E. 24 Car, 2. reg. 2.; procure the 
original to be ſued forth and filed on proceſs to 
outlawry, R. Trin. 1649; take affidavits of debts, 
in order to hold to bail, affidavits of the ſervice of 
proceſs, file bills brought againſt perſons intitled 
to privilege of parliament, and make out the ſub- 
ſequent proceſs thereon before appearance, 


7 


The cierk of the warrants, inrolments, and eſ- Clerk of the 
treats is Keane Fitzgerald, Eſquire, who is admitted Warrants. = 


into the ſaid office by = lord chief juſtice of this 


. court; 


- Officers of the Court. 


Fort: his deputy. 34. Richard Las, Ne. 2, Pump 


Court; he files all warrants of attorney upon judg- 
ments, iſſues, outlawries, writs of covenant, ſtamps 
all judgment papers, records, pluries captas, in out- 


 lawry, and writs of covenant ; alſo files the warrants - 


Clerk of the 
 elſoigns, 


of attorney of ſheriffs for the different counties in 
England, and attornies certificates. | 
The clerk of the eſſaigns is in the appointment of 
the lord chief juſtice, and has uſually been granted 
for life. The preſent clerk is N. Smith, Eſq; and 
is executed by Mr. Bolton, and eſſoigns are entered 
in this office in real actions only; for it is now de- 


termined that no efſoign lies in perſonal actions: and 


Clerk of the 
Juries, 


efſoign. 


in caſe the defendant doth not effoign by the time 
limited by the rules of the court in real actions, 
the plaintiff may enter in this office a ne recipiatur 


In this office all judgments in this court are doc- 
gueted, purſuant to the Stat. 4 & 5 M. & M. c. 20. 
and rolis belonging to the ſeveral offices of the ſaid 
court are marked, numbered, and delivered out to 
the prothonotaries; and when the proper entries 
are made thereon, they are returned into this 
office, and carried by him to the treaſury at 
Weſtminſter, | | 

The office of clerk of the juries is in the gift and 
nomination of the ces brevzum for the time being. 
The preſent clerk is Mr. Thomas Bever; Mr, Jefferie 


i his deputy. 


Return office, 


His duty is to make out writs of habeas corpora 
fjuratorum, for the trial of iflpes in Londen and 
Mi dadleſexr. and for the affizes in the country. 

The return office and office of inrolnent of writs 
for fines and recoveries, is in the nomination of the 


| three puiſne judges by virtue of an act of parliament _ 


made in the twenty-third year of queen Elizabeth, 


* 


Return of writs 
of covenant, &. 


Mr. Henry Barnes is clerk of the inrolments, and 
the office is executed by Mr. Lickbarrow. 3 

Mr. Lickbarrow returns all writs of covenant, 
entry, ſummons, and ſeiſin, in the names of the 
ſhecifly of the ſeveral counties and cities in E 3 


Officers of the Court. : 83 
and makes regular entries in books, provided at his 
own charge for that purpaſe. | 
The clerk of the king's filver is William Dawes, Clerk of the 
Eſquire, who claims it to be his duty to inſpect king's filver, 
and ſee that all fines paſſed in his office have regu- 
larly paſſed through the ſeveral offices, conformable 
to the uſage of the court; to enter the whole of 
all fines, together with the poſt fine paid thereon, 
into books which remain in the office. as records: 
he is alſo to ſtop all ſuch fines, againſt the pafling 
of which caveats are entered, and file ſuch cavears 
with all rules of court, judges orders, and affida- 
vits of the cogniſors, being alive, where captions 
have been brought to this office, h | 
All caveats, and orders for topping any fines, Caveats for ſtop- 
ſhall be renewed every term, and copies thereof left ping of fines, 
with the clerk of the king's ſilver, for which he is 
to demand only his ancient fee of 3s. 4d. the term; 
and in default thereof all caveats that ſhall not be ſo 
renewed, ſhall loſe their force and effect. R. E. 
2209 Car. 2. 5 | 
Where a razure in the day or year ſhall appear in Erazure. 
the caption of a fine, it ſhall not paſs this office with- : 
out an allocatur from a judge. R. E. g Ann. | 
The office of chirographer is held by letters pa- Chirographer, | 
tent from the crown, and Sir George Col-broch, Bart, | 
is the preſent patentee, under whom James Garth, 
Eſq; is appointed ſecondary to officiate in the ſaid 
office. There is a regiſter and record keeper be- 
Jonging to the ſaid office, and the chirographer ap- 
points certain clerks for the ſeveral counties in 
England, es | | 
The chirographer draws up and makes out, Ch'rographer's 
from all parts of the fine, the final concord, and office, ; 
ingroſſes a record thereof: the office is kept No. 2, 
Hare Court, Temple. 
The office of exigenter is executed by Mr. James Exigenter, - 
Meadoꝛucroft, by appointment from the chief juſtice; | 
he executes the office, No. 8, Holborn Court, Gray = 
Inn; his duty is to make out exigents, proclamations 
5 „ ' on 
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| Superſedeas, 
ry 


outlawries. 


Seal office, 


Clerk of the 


eros. 


Clerk of the 


ments; tranſmits the ſame into the court of 
Bench, &c.; ſigns ron-pr ofſes for not certifying the 


Dfficers of the Court, 
on Ali: capias, in order to proceed to abu, 
alſo an allocatur exigent. a 

The office of clerk of the ſuperſedeas to the exi- 
gent is executed by Mr. Meadowcroft.. It is his 
buſineſs to ſign all writs of ſuperſedeas to exigents 
quia improvide, &c. in the ſaid court, to prevent a 
perſon being outlawed or waived, * whom an 
exigent has iſſued. 

The office of the clerk of the outlawries i is inci- 
dent to the office of his majeſty's attorney general, 
and always executed by ſome perſon appointed by 
him for the time being: the preſent clerk. of the 
attorney general has it, and his duty is to make out 
all writs of capias utlagatum, ſegueſtrations of all 
eccleſiaſtical benefices in all perſonal ations in the ſaid 
court after the return of the exigent. Inquiſitions 
taken on ſpecial writs of capias utlagatum are tranſ- 


| mitted into this office, and are here exemplified up- 


on rolls ſigned by the clerk of the outlawries, and 
then carried into the office of the king's remem- 
brancer of the court of Exchequer, and there filed 


on record, and the inquiſitions themſelves, and writs 
of exigent, are filed with the cu/tos brevium. 


The molt noble Augu/ius Henry Duke of Grafton 
is ſeiſed in fee tail of this office, and claimeth the 
receipt of the revenue ariling from the ſealing of 
writs, exemplifications, and other things whatſoever 
ſealed with the ſeal of this court. Mr. Samuel 


| Rogers is his ney s deputy, Sealer Mr. S. 


Jarvis. 

The clerk of the errors has the allowance and 
receipt of all writs of error upon judgments in this 
court; gives certificates thereof; makes out writs 
of ſupenſedegs; enters bail taken thereon; makes 
out writs of ſeire facias againſt the bail; gives rules 
for bail; rules for plaintiff in error to cettify the 
record; makes tranſcripts of the records and j 15 udg- 

ing's 


record; allows and returns all certioraries directed 
* 


Dfficers of the Court. 83 


to the lord chief juſtice, for certifying records from 
this court into any other. Mr. Stephen Hough, at 
Maſter Pepys's chambers in Symond's Inn. N : 
The judges clerks are verbally appointed by their Judges clerks, 
reſpective judges, to continue during pleaſure. | 
The clerks of the lord chief juſtice make out com- 
miſſions for taking affidavits and ſpecial bails, and file 
the approbations ſigned by one of the puiſne judges, 
in order for ſuch commiſſions, and enter the names 
of the commiſſioners ſo appointed, in a book kept 
for that purpoſe. Mr. Randal! and Mr. Avis are 
clerks to the chief juſtice. Mr. Hand trainbearer, 
The office of aſſociate at i prius for London, and Aſſociate. 
Middleſex, is in nomination of the lord chief juſtice, 
and generally granted by parole, to hold during 
pleaſure. Mr. Randall. . 
The office of marſhal for London and Middleſex, Marſhal; 
is alſo in nomination of the lord chief juſtice, and 
has been, time immemorial, granted by parole 
appointment, to hold during his pleaſure. Mr, 
Randall, . | | 
Cryer at niſi prius, for London and Middleſex, is Cryer, 
in the gift of the lord chief juſtice for the time 
being, and been uſualiy granted by parole appoint- 
ment to hold during pleaſure. Mr. Avis. Es 
John Malter Heneage Eſquire + hereditary chief Proclamator, 
proclamator to this court, granted to John Malter, 
Eſquire, the office of marſhal proclamator, and 
barrier of this court, with all fees, &c. to hold to 
him and his heirs for ever. There are four perſons 
act as cryers to the court; one of which is alſo court- 
keeper, and another porter of the court; which 
cryer, court-keeper, and porter, are deputies to 
the chief proclamator. Their duty is to attend 
this court, and make proclamations, &c. 8 | 
The court keeper is appointed by the chief pro- Court-keeper, 
clamator, Mr, Hopkins. | ” | 
| The porter of the court holds his place by the Porter. a 
appointment of the chief proclamator, Mr. Stone. | 
The warden of the Fleet priſon is John Eyles, Warden. 
_ Eſquire, appointed by letters patent to hold during 
| „ pleaſure ; 
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Clerk of the 


papers of the 


F leet. 


Tipftatfs, 


- Offirers of the Court. 


| pleaſure; he is to receive and have the cuſtody of 


all priſoners committed by this court to the Fleet 
priſon. Mr. Mon is his deputy. 

The preſent clerk of the papers and rules of the 
Fleet prifon is Mr. Nixon, who holds his * by 


grant or appointment of the warden. 


There are two tipſtaffs attendant on this court, 
who are admitted by deputation from the warden of 
the Fleet : they attend the judges while fitting in 
court, and in the afternoon at their chambers 
and out of term they attend there mornirig and 
afternoon. One of them alſo attends the lord 
chief juſtice at the ſittings of nift prius for eb cmd 
flier, London, and on the circuits, 


$ 


„dee har 


Attornies of the Court. 


Han officer appointed by the court, to proſecute 
or defend actions brought againſt or proſecuted by 
| their clients: and the word is compounded of the 

Latin word ad, to, and the French, tourner, to tuin; 
io turn a buſineſs over ta anither.” The ancient 
| Latin name, according to Bratton, is reſponſalis; 
and they anſwer to the procurator, or proctor of the 
Civilians and canoniltss  _. | 5 ; „ 
Before the Stat. of We. 2. c. 10. all attornies Were made by 
were made by letters patent under the great fea], letters patent. 
commanding the juſtices to admit the perſon to be x | 
attorney to ſuch a one. 2 nfl. 249. That ſtatute 
gave all perſons liberty of appearing by attorney 
without any letters patent, otherwiſe they were to 
appear each day in court in their proper perſon; in 
conſequence of which, great numbers of attornies 
were admitted by the judges, whereby many un- 
ſkilful ones practiſed, which occaſioned many mil- : 
chiefs : for reſtraining of which, it was enacted by Judges to ena- 

Stat. 4 H. 4. c. 18. ** That the judges ſhould exa- mat them, ae. 

„ mine them, and at their diſcretion to put thaſe who | | 

© were virtuous and of good fame on the rell, and 

& thoſe on the contrary to ſtrike out.” And the Stat, 

33 H. 6. c. 7 limited the number in Neorfo/k and 
Suffolk, The attornies of B. R. are of record as 
well as the attornies of C. B. 1 Rol. 3. and it is 
now the common courſe for the plaintiff or defend- 
ant to appear by attorney, F. N. B. 26. D. But 
where the party ſtands in contempt, the court will 
not admit him by attorney, but oblige him to 

appear in perſon. 1bid. 262. Outlawry is excepted 
by Stat. 4 & 5 V. & M. c. 18. | 

By 13 W. 3. c. G. attornies are to take the oaths To take the 
to government, under penalties and diſability to oaths. 


practiſe. ME 
15 G4 12. 


| . N attorney, atturnatus, or attornatus in law, is Definition, - 


88 ä Attornies. 
If an attorney 12 C. 1. c. 29. If any who hath been convicted 
convicted of for- of forgery, perjury, ſubornation of perjury, or 
— 4 common barretry, ſhall practiſe as an attorney or 
to tranſport. ſolicitor or agent in any ſuit or action brought 
in any court of law or equity within England, the 
| judge hath power to tranſport the offender for ſeven 
years, by ſuch ways, and under ſuch penalties, as 
felons, \ LENT : 
No perſon to No perſon after iſt December 1730, to act as an 
1:62, Attorney, or ſue out any writ, or commence, carry 
GE ee on or defend any action, &c. either before or after 
ſworn and in- judgment in the name of any other perſon in the 
88 of king's bench, common pleas, or exchequer, 
4666 dutchy of Lancaſter, or in any of the courts of 
great ſeſſions of Wales, or of the counties pala- 
tine, or in any other court of record in England, 
Where attornies have been accuſtomably admitted 
and ſworn, unleſs ſuch perſon ſhall take the oath 
appointed to be taken, and ſhall be admitted and 
inrolled before 1ſt Dec. 1730, in ſuch of the ſaid 
courts where he ſhall a& as an attorney, or ſhall 
be ſworn, admitted and inrolled in the ſaid courts, 
2 Geo. 2. c. 23. fo 1. | 
Any judge before Anyone or more of the judges of the ſaid courts re- 
aimifſuntoeX4- ſpectively, ſhall before they admit ſuch perſon to take 
mine if he be . : 4 x 
aus ified; if ſo, thefſaid oath, examine and inquire touching his fitneſs, 
then to admini- &c, and if ſatisfied that he is qualified, then to admi- 
itcr the oath, &©+ 1; (ter the oath, and after ſuch oath taken, cauſe him to 
be admitted an attorney of ſuch court reſpe&ively, 
| and his name to be inrolled as an attorney without 
Admiſſion, fee, except 18. for the oath: The admiſſion to be 
written on parchment, and ſigned by ſuch judge or 
judges reſpedively, wherein the ofoal ſtamp ſhall 
be firſt impreſſed and delivered to the perſon 
admitted. /. 3. The ſtamp now is 31. 8 
The like clauſe The like clauſe as the firſt reſpecting perſons 
reipeting foli- ſoliciting ſuits in the court of chancery, court of 
222 equity, in the exchequer chamber, court of the 
dutchy of Lancaſter at Meſiminſter, or courts of 
the counties palatine of Cheſter, Lancaſter, cr 
Durham, or in any inferior court of equity in 
England. Sec. 4. | | 


Sect, 


Attornies. 89 
.- Sect. 5. The maſter of the rolls, two of the ; 
maſters in chancery, the barons of the court 
of exchequer, the chancellor of the dutchy of 
Lancaſier, and the judges of the other courts. 
of equity, er any one or more of them, ſhall examine 
before they admit the perſon to take the oath touch- 
ing his fitneſs and capacity to act as a ſolicitor, 
Kc. and if ſatished, to adminiſter the oath, &c. 
and cauſe him to be admitted a ſolicitor, &c. CY 
No perſon ſhall be admitted to act as an attorney, None to act on 
or ſue out any proceſs or defend any action in the {e's bound by | 
name of any other perſon, in any of the courts of 5ears 10 a faora 
law aforeſaid, unleſs ſuch perſon ſhall have been attorney, 
bound by contract in writing to ſerve as a clerk | 
for five years, to an attorney duly and legally 
ſworn and admitted in ſome 'or one of the ſaid 
courts, and ſuch perſon during the ſaid term of 
five years, ſhall have continued' in ſuch ſervice; 
and alſo unleſs ſuch perſon, after the expiration of 
the ſaid five years, ſhall be examined, ſworn and 
inrolled, as before required, Se, 6 | 
The judges before they admit ſuch perſon, are Judge to exa- 
to enquire touching his fitneſs and capacity, and if mine. 
ſatisfied, are to adminiſter the oath, and cauſe him 
to be admitted and inrolled. . 7. 


The like with reſpect to perſons who are to be Solicitors, 
admitted ſolicitors in the courts of equity. /. 8& g, 


An attorney admitted in any of the ſaid courts An attorney of 


of law, or as a ſolicitor in any of the ſaid courts this, court may 
of chancery, with the conſent of any at in oY 
| y, wi e conſent of any attorney in „ih conſent of 
any of the ſaid other courts, ſuch conſent being in an attorney of 
writing ſigned by ſuch attorney, and in the name hat court. 
of ſuch attorney, to ſue out any writ, or commence, 
carry on, proſecute or defend any action or pro- 
ceeding in ſuch court, notwithſtanding ſuch perſon 
is not ſworn or admitted to be an attorney of ſuch 
court. Se, 10. | FR 
No attorney ſhall have more than two clerks at Not to have 

one and the ſame time, who ſhall be bound by more than two 
contract in writing to ſerve as clerks, Sec. 15 %% 
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Attornies. 


The neothotiotaries of this court land the ſe- 
condary of the king's bench, '&c, to have three 
clerks at the ſame time, nad; no more; and ſuch 
clerks having ſerved five years, may be admitted the 

| | ſame as any other clerk, Sec. 16. 
May carry on An attorney of this court may, by the clauſe 
png in of the ſtatute, carry on proceedings in the court 
ſent, / een of great ſeſſions of Wales, in the name of an 
attorney of that court, and declare for buſineſs and 
fees. Barnes 160. Hatchett [one], Ic. againſt Hughes, 
Swern attornies If any ſworn attorney of this court ſhall know- 
permitting thoſe ingly and willingly permit or ſuffer any other per. 
5Nue out write, ſon to ſue Out any writ, or commence or defend 
difabled from. any action in his name, not being a ſworn attorney, 
practice. or a ſworn ſolicitor in chancery, &c. and ſhall 
| be thereof convicted, he ſhall, from the time of 
ſuch conviction, be diſabled to praQiiſe, and his 
_ © admittance to be void. Ses. 17. | 
Attornies tobe The clerk of the warrants of the common pleas i is 
mnrolled. without fee or reward, to inroll the name of every 
| perſon who ſhall be admitted an attorney, and the 
time when, in rolls or books, to which all perſons 
 _ , ſhall have recourſe without fee or reward. Sec. 18. 
Aſwornattorney A ſworn attorney of this court may be ſworn, 
| x eee and inrolled, a ſolicitor in all or any of 
4 the courts of equity, without any fee for the oath, 
or any ſtamp, if the maſter of the rolls, Ce. ſhall, 
on examining him, be fatisfred that ſuch attorney 
is duly qualified to be ſo admitted. Sc. 20. A 
fworn ſolicitor in one court of equity may be admit- 
ſor ted into any other court. Sed. 21. | 
Attorney, Ee. io Any perſon in his own name, or in the name = 
their own ame any other, ſuing out any writ, or commencing or 
— Fw Ae defending any action. &c. in any of the courts of 
rolled, forfeit Jaw or equity, mentioned in the ſaid act, as attorney 
50 l. or ſolicitor, in expectation of any gain, fee, or re- 
ward, without being admitted, ſhall forfeit 50⁰ to 
the uſe of the perſon who ſhall proſecute, and be 
made incapable to maintain any action for any fee, 
reward, or diſburſements, on account of proſecuting 
or — ſuch action, ec, Sea. 24. 
A qua- 


A quaker having ſerved a clerkſhip for five years, Quaker, 
as before mentioned, to an attorney or ſolicitor, | 
may be admitted an attorney on his affirmation. 

12 Geo, 2. c. 13. J. 18. e ee ee e 


I A. B. ds ſtorar that I will truly and honeſily The cath, 
demeon myſelf in the practice of an attorney, according 

to the beſt of my knowledge and ability. | 
| a | So help me God. 


No attorney who ſhall be a priſoner in any gaol No attorney be. 
or priſon, or within the limits, rules or liberties ys 
of any gaol or priſon, ſhall, during his confine- proecute any 
ment, in his own name, or in the name of any ation, 
other, ſue out any writ or proceſs, or commence 
or proſecute any action or ſuit, and all proceedings 
in ſuch action or ſuit ſhall be void and of no effect; | 
and ſuch attorney ſo commencing or ——— a 
any action or ſuit as aforeſaid, ſhall be ſtruck off 
the roll, and be incapacitated from acting as an 
attorney for the future, And any attorney permit- Any attorney 
ting or empowering any ſuch attorney as aforeſaid, permitting, a, 
to commence or proſecute any action or ſuit in his 
name, ſhall be ſtruck off the roll, and be incapable 
from acting as an attorney for the future. Stat. 

12 Geo. 2. c. 13. / 9. 55 

This not to prevent any attorney confined as Not to extend » 
_ aforeſaid, from carrying on or tranſaRing any ſuit ſuits before con» 
or ſuits commenced before the confinement of fuch "a" 
attorney, Sec, 14. | I 

After action commenced by an attorney he be- May commence 
comes a priſoner, then the bail bond is aſſigned, an aQion ona 
and he being ſtill a priſoner commences an action 
on the bail bond; this has been held to be a continu» | 
ance of the original ſuit commenced before the 
attorney became a priſoner. Mheetham v. Needham, 

Barnes 46. | | 

It has alſo been held that the above act relates Relstes to pro- 

only to proſecuting, and not to the defending of ſecution. 
uit. Longman v. Rogers, Barnes 263. & | 
4 EM Perſons 
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of contract. 


ch perſon ſhall be ſo bound, ſhall happen to 


| torney die, &e. 


92 Aͤttornies. 
Perſons bound to Perſons bound clerks to attornies, or ſolicitors, are 
ſerve as clerks to to cauſe affidavits to be made and filed of the exe- 
— 9s 3 cution of the articles within three months next aſter 
made within the date theres; and in every ſuch affidavit ſhall 
three months be ſpecified the names of every ſuch attorney and 
after execution ſolicitor, and of every ſuch perſon ſo bound, and 
their places of abode reſpectively, together with 
the day of the date of ſuch articles; and every ſuch 
affidavit ſhall be filed within the time aforeſaid, in the 
court where the attorney or ſolicitor to whom every 
ſuch perſon reſpectively ſhall be bound as aforeſaid, 
hath been inrolled as an attorney or ſolicitor with 


| None to be at · the proper officer; and none to be admitted before 


— ares ſuch affidavit be produced and read in court, 


produced, 22 Geo. 2. 40. /. 3, 4. PITT, 
Who are to file In this court the cletk of the warrants, or his 
ſuch affidavits. deputy, ſhall be the proper officer for filing ſuch 
Books to be affidavits, ſe. 5.; and ſhall keep a book, wherein 
kept, &&. ſhall be entered the ſub/tance of ſuch offidavit, ſpeci- 
Hing the names and places of abode of every ſuch at- 
torney and clerk, and of the perſon making ſuch aſſida-· 
vit, with the date of the cintract, and the days of 
making and filing ſuch cjF4avit; and may take, at 
the time of filing ſuch affidavit, 25. 6d. for his 
trouble; which books may be ſearched gratis. Seit. 6. 
No attorney to No attorney ſhall have, take, or retain any clerk, 
N _ who ſhall become bound by contract in writing 
buſineſs, aforeſaid, after ſuch attorney ſhall have diſcontinued 
| or left off, or during ſuch time as he ſhall not 
actually practiſe or cariy on the buſineſs of an 


attorney. Sed, 7, A 


Clerk to be en- Eveiy perſon who ſhall become bound, Ec, 


Rs: ſhall, during the whole time or term of ſervice, 
to be ſpecified in ſuch articles, contirue and be 
actually employed by ſuch aiterney er ſolicitor, or his 

or their agent er agents, in the proper buſineſs, 

practice, or employ ment of an attorney or ſolicitor, 

| beat. 8. ig 3 | | | 
If, before the Provided if any ſuch attorney, to or with whom 


time, the at- 


de 


Attornies. | "= 93 


die before the expiration of ſuch term, or diſcon- or the ele. k be 
tinue or leave off his praice, or if ſuch contract 9icbarged by, 
ſhall, by mutual conſent of the parties, be cancelled, s 

or ſuch clerk ſhall be legally diſcharged by rule of | 
the court, before the expiration of ſuch term; and and be bound to 
the ſaid clerk ſhall, in any of the ſaid: caſes, be —_— bg 
bound by another contract or contracts in writing to time; 

ſerve, and ſhall accordingly ſerve in manner before 
mentioned, as clerk to any other ſuch practiſing 

attorney or attornies as aforeſaid, during the re- 


ſidue of the ſaid term of five years, then ſuch ſer- ſuch ſervice to 
vice ſhall be deemed and taken to be as good, ef- be 890d, if att. 


fectual, and available, as if ſuch clerk had con- ey oo ug 


tinued to ſerve as aclerk for the ſaid term to the 
ſame perſon to whom he was originally bound, / as 
affidavit be duly made and filed of the execution of 
ſuch ſecond contract or contracis, within the time 
and in like manner as is before directed, concerning 
ſuch original contract. Set, . ' 
Every perſon who ſhall become bound as a clerk Before admit- 
as aforeſaid, ſhall, before he be admitted an attor- ance 3 8 
ney, cauſe an affidavit of himſelf, or ſuch attorney 6 
to whom he was bound as aforeſaid, to be duly filed of actual 
made and filed with the officer before appointed, ſervice. 
that he hath adtually and really ſerved and been em- 8 
ployed by ſuch prafliſing attorney, to whom he was 
bound as aforeſaid, or his agent, during the ſaid 
Whole term of five years. ſ. 10. „„ 
N. B. The maſter is to take care that the ſtamp 
duties be paid, if in town within three months, if in 
the country, within ſix mths, | **» 
If any ſworn attorney ſhall act as agent for any Attorney Ging 
perſon or perſons not duly qualified to act as an at- = 
torney or ſolicitor as aforeſaid, or permit or ſufter „ 
his name to be any | ways made uſe of upon the ſending any pro» 


account, or : ceſs to any va» 
„or for the profit of any unqualified perſon „ 


or perſons, or ſend any proceſs to ſuch unqualified theredy to enable - © 


perſon or perſons, thereby to enable him or them to him to aopear or 
appear, act, or practiſe in any reſpect as an attorney — yo PL. 
or ſolicitor, xnowing him not to be duly qualified off ine roll. 

| OO p Es 28 1 


| F "EV 3 — 
2 3 * —— E er 2 e 2 
2. n 8 9 ** , 
he WEIS = r e ee ER N 4 3 8 
= < j Elva} won. 


1 
It 
1 ts 
' 
x; FR 
7 $a 
1 
j ; 
A 


{7 15 
* 33 
$34 : v. 
1 
74 8 
5 Oo 
i vo 
Wo 
[AM fy 
145 
3. 
* 
. ry f 
j 
n 


9+ 


Atrornies. 


as aforeſaid, and complaint ſhall be made thereof in 


a ſummary way to the court from whence ſuch pro- 


None but attor- 

nies admitted to 

practiſe at gene- 

zal or quarter 
pri 


ceſs did iſſue, and proof made thereof upon oath to 
the ſatisfaction of the court, that ſuch ſworn attor- 
ney had offended therein as aforeſaid, then every 
ſuch attorney ſo offending ſhall be ſtruck off the 
roll, and for ever after diſabled from practiſing as 
an attorney or ſolicitor; and in that caſe, and upon 
ſuch complaint and proof made as aforeſaid, it ſhall 
be lawful for the ſaid court to commit ſuch unquali- 
fied perſon, ſo acting or practiſing as aforeſaid, to 
the priſon of the ſaid court, for any time not ex- 
ceeding one year. / 11. | 

No perſon ſhall act as a ſolicitor, attorney, or 
agent, or, ſue out any proceſs at any general or 
quarter ſeſſions of the peace, either with reſpect to 
matters of a criminal or of a civil nature, unleſs 
ſuch perſori ſhall have been heretofore admitted an 
attorney of one of the courts of record at J/:/t- 
min/ier, and duly inrolled purſuant to Stat. 2. 


| Geo. 2. c. 23.; or be hereafter admitted an attor- 


ney, and inrolled as aforeſaid, purſuant to this act, 


or ſuch other law as ſhall be then in being; and 


unleſs ſuch perſon ſhall continue ſo entered on the 
roll at the time of ſuch his acting in the capacity 


aforeſaid : but every perſon who ſhall ſo at, not 


being admitted and inrolled as aforeſaid, ſhall be 
ſubject to a penalty of fifty pounds, to be recovered 


. by action of debt, bill, &c. by any perſon who ſhall 


Perſons exempt- 
ed. 


ſue for the ſame, within twelve months after the 
offence committed, with treble coſts of ſuit, And 
if any attorney ſhall permit any perſon, not being 


admitted and inrolled as aforeſaid, to make uſe of 


his name in the courts of general or quarter ſeflions 
as aforeſaid, ſuch attorney ſhall be ſubje to the like 
penalty of fifty pounds, to be recovered as aforcſaid. 
Sect. 12. | | | 

Provided that nothing herein contained ſhall ex- 
tend to deprive the attornies of the duichy of Lan- 


caſter, or of the courts of great ſeſſions in Wales, or 
| e | of 


of the counties palatine of Chefler, Lancaſter, and 

Durham, from acting within their reſpective jutiſ- 

ditions, Sec. 13. 2 1 
The clerk of the warrants is to cauſe an alpha- Alphabetical 


beticai book to be prepared and kept in this office, pk 2 7 


for inſpection gratis; wherein every practiſing attOr- names and places 


ney, reſident in London or M eſiminſter, or within ot-abode of the 
ten miles thereof, ſhall have his name and place of ***rates» 
abode, or ſome place within the ſaid cities, or one 

of them, where he may be ſerved with the proceed- 
ings of the court, to be entered; and as often as 
any attorney ſhall change the place where he may 
be ſerved as aforeſaid, he ſhall make the like entry 
thereof in the ſaid book; and all proceedings which 
do not require perſonal ſervice ſhall be deemed 
ſufficiently well ſerved -if a copy thereof ſhall be 
left at the place laſt entered in ſuch book, with any 
perſon there; and on no ſuch entry being made, 


then fixing up any of the ſaid proceedings in the —— | 


prothonotary's office (unleſs. perſonal ſervice be fag up in the 
required), ſhall be deemed ſufficiently ſerved, _— 
R. Hil. 9g Geo. 3. | | | 
As many attornies have no certain place of re- 
ſidence, any place where he may be ſerved, though 
not his actual place of abode, is ſufficient, But 
when the name and place of abode is entered, then 
' ſervice at that place is the proper ſervice. Loft, 
e 3 : 
An attorney that has not been attending his Attorney not at- 
employment in this court by the ſpace of one year, —_ to have 
unleſs hindered by ſickneſs, ſhall not be allowed © 
his privilege of an attorney. R. M. 1654. 
E N . 
Aͤttornies diſmiſſed by one court from their Attornies diſ- 
practice for miſdemeanor, be not (after certificate) mi. 
admitted to practiſe in another court, it being 
contrary to the intent of the law. /bid, REES. 
It ſeems that if an attorney remains of record, When he is en- 
he (till is entitled to privilege, Lutw. 1667, titled to privi- 
although he does not alledge in his — * 
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96 ; Attornies. | 

has any clients, or proſecutes or defends any cauſes 
at the time of the action being brought againſt. 
„ | Es T / 

| Attorney to pay Every attorney of the court pays to the clerk of 
n. 4d. a term. the warrants 8 4. a term; viz. 44d, a term for the 
778 puilſne judges (to be diſtributed in charity), and 
44. a term for the cryers of the court. And when 
any attorney brings a writ of priviſege or attach- 

ment to be marked, or warrant of attorney to be 
filed, he muſt pay the arrears (if any) of his 

termage, | | He 
Certificates tobe By ſtat, 25 Geo. 3. c. 80. after the firſt of Mo- 
taken out n vember 1785, every ſolicitor, attorney, notary, 
nually by every 9 | ere inrotted. 
ſolicitor prac- proctor, agent, or procurator, admitted, inrolled, 
t ſing in any or regiſtered in any of his majeſty's courts at Veſ- 
eee minſler, or in any eccleſiaſtical court, or in any of 
. pe. the courts of admiralty or cinque ports, or in any of 
; his majeſty's courts in Scotland, the great ſeſſions in 
Tales, or in any courts in the counties palatine, or 

in any other court in Great Britain, holding pleas, 

| where the debt or damage ſhall amount to 40s. or 
more, ſhall, previous to his commencing or defend- 

ing any ſuit or proſecution, take out annually a cer- 

5 tificate of ſuch his admiſſion, inrolment, or regiſter: 
Thoſe reſding That for and upon every ſuch certificate ſo taken 
— the out by any ſolicitor, Sc. who ſhall reſide in any of 
bills of mortal. the inns of court, or in the cities of Londen or MWeſi- 
ity, or Edin- minſier, the borough of Southwark, the pariſh of 
22 to pay 5l. Saint Pancras, and Saint Mary le Bone, or within 
a certificate: | . 8 . , 
| the bills of mortality, or within the city of Edinburgh, 
any other part, there ſha]! be charged a ſtamp-duty of 5 l. and in 

31. any other part of Great Britain, 31. pe 
From Nev. 1, After the firſt of November 1785, every perſon 
2785, every admitted, ſworn, inrolled, or regiſtered a ſolicitor, 
agg loner, attorney, &c. in any one or more of the courts afore- 
ally deliver in a ſaid, who ſhall commence, carry on, or defend any 
wege re dame action, ſuit, or proſecution therein, ſhall annually, 
Se, in order to during ſuch time as he ſhall continue fo to practiſe 
obrain a certifi- therein, deliver into ſome one of the courts in 
. which he ſhall have been admitted, ſworn, inrolled, 
or 


Attornies. 
or regiſtered, in ſuch manner as is herein after di- 
rected, a paper or note, in the proper hand- writing 


of every ſuch ſolicitor, c. containing his name and 
| uſual place of reſidence, and marked and ſtamped. 
with the proper mark or ſtamp denoting the duty 


herein before impoſed upon certificates, according 
to the place of ſuch his reſidence as aforeſaid ; and 
thereupon every ſuch ſolicito”, &c, ſhall be intitled 


to have a certificate (if the ſame ſhall be required) 


in the manner herein after directed. /. 3. 


97 


Thhe chief clerk of the king's bench, or his de- Officers for en- 5 
puty, the clerk of the warrants in the court of ring applica 


tions for certiſi- 


common pleas, or his deputy, the clerk of the pleas cates in England, 


in the exchequer office of pleas, or his deputy, the 
prothonotaries of the reſpective counties palatine of 


Lancaſler, Cheſter, and Durham, and of the great 


ſeſſions in Wales, or their reſpective deputies, and 
ſuch officers of the inferior courts of law as the 


judge or judges of the inferior courts reſpeQively 


ſhall appoint, the ſenior clerk of the petty bag 
office in the court of chancery, or his deputy, the 


king's remembrancer of the court of exchequer, or 


his deputy, the chief clerk of the dutchy chamber 


of Lancaſter, or his deputy, the regiſter of the re- 


ſpective courts of equity in the ſaid counties palatine, 


and of the great ſeſſions in Wales, or their deputies, 
| ſhall, and they are hereby required, from time to 
time, upon payment of 1s. to enter the name and 
place of reſidence of ſuch attorney, &c, and who 


ſhall have delivered in ſuch paper or note in writ- 


ing, duly ſtamped and required, a certificate of his 
inrolment as expreſſed, in rolls or books to be pro- 
vided and kept for that purpoſe in the ſaid ſeveral 


and reſpective offices: and ſuch officers ſhall ſub- Entering officers 
ſcribe to every ſuch paper or note in writing, ſo de- to certify notes 


livered in, a certificate ſigned by every ſuch officer 
reſpectively, according to the form of the ſchedule 
annexed ; to all which ſaid rolls or books, in the 
ſaid courts reſpectively, all perſons ſhall and may, 
at all ſeaſonable times, have free acceſs, without 


fee or reward. . 4. 
N | | £0 Every 


delivered, 


* T 


98 | | Attornies; 
Enteringoficers, Every certificate ſhall bear date on the day on 
Sc. to iſſue an- which the ſame was iſſued, and ſhall endure and 
„ebe ag de remain in force for the ſpace of twelve calendar 
renewed tendays months, to Commence from the firſt of November 
before expira- 1785, upon all certificates to be iſſued on or before 
_ that day, and upon certificates to be firit iſſued to 
any perſon or perſons, after the ſaid firſt day of 
November 1785, to commence from the date of 
every ſuch certificate; which ſaid certificate ſhall be 
renewed at leaſt ten days previous to the expiration 
of the time for which it was granted, and fo yearly 
and every year, ſo long as ſuch ſolicitor, &c, ſhall 
continue to practiſe in any ſuch court in manner as 


: aforeſaid. /. 5. 8 | 
Perſens reficing Perſons reſiding in any of the Inns of Court, or in 
forty Gays ia a the cities of London or Meſiminſter, or the borough of 
year within the | . ; . 
limits of the Southwark, the pariſh of Saint Pancras, or Saint 
higher duties, are Mary le Bene, or within the bills of mortality, or 
to pay the ſame. u ithin the city of Edinburgh, for the ſpace of forty 

days, or more, in any one year, every ſuch ſolicitor, 

c. ſhall be deemed to be reſident within the limits 

of the different diſtricts, and ſhall be liable to the 

higher duties impoſed on certificates, notwithſtand- 

ing ſuch folicitor, &c. ſhall or may at other times 

in each ſuch year, reſide elſewhere without the 

| limits laſt mentioned. /. 6. | | 

Penalty on at- Penalty of 50/1, on every perſon who ſhall, in his 
mg 59 own name, or in the name of any other perſon, ſue 
in a falſe place Out any writ or proceſs, or commence, proſecute, 
of reſidence, Carry on, or defend any action or ſuit, or any pro- 
ceedings as a ſolicitor, &c. in any of the courts 

aforeſaid, for or in reſpect of any gain, fee, or re- 

ward, without having obtained ſuch certificate, or 

ſhall deliver in to the reſpective officers appointed 

any falſe or fictitious place of reſidence, with intent 

to evade the payment of the higher duties; and 

made incapable to maintain or proſecute any action 

in any court of law, or equity, for the recovery of 

any fee, reward, or diſburſements on account of 
proſecuting, carrying on, or defending any ſuch 

action, ſuit, or proceeding. /. 7 


30 


Any 


Any perſon having duly obtained a certificate, Perſons having 


may ſue or defend any action in the name and by, taken out ceiti- 
1 ficates may act 
conſent of any other ſolicitor, &c. of ſuch court in for others who 


writing firſt had and obtained, and ſigned by him in have alſo taken 


like manner as he might have lawfully done before hem out. 
this act, provided ſuch ſolicitor, c. in whoſe name 
ſuch proceedings ſhall be inſtituted, commenced, or 
carried on, ſhall alſo have firſt duly obtained a cer- 
tificate out of the court wherein he is ſworn, c. 
in manner as herein before is directed; or in de- 
fault thereof, every ſuch ſolicitor, &c, ſhall be liable 
to the like penalties, &c. as any other ſolicitor is by 
this act made ſubject and liable to. / 8. . 

It ſhall and may be lawful for any perſon duly Perſon under 
ſworn, admitted, &c, a ſolicitor, &c, in any two or a — 
more of the ſaid courts reſpectively, under a proper „ 
certificate obtained from either of the ſaid courts which lie is 
reſpectively, to commence or defend any action or 9" Ke. 
ſuit in any of the ſaid other courts in which he is ſo 
ſworn, Sc. although ſuch certificate ſhall or may 
not have iſſued from ſuch other court. /. 9. 


Notes. 


No attorney to be leſſee in an ejectment, nor Not to be leſſee 
bail for a defendant in this court. Rule, MH. 1654. „ bail. 
R. AH. 6 Geo. 2. | Oe | 

No perſon, without rule of court or order of a No attorney to 
judge, and notice to the adverſe party or his attor- be 3 
ney, ſhall change or ſhift his attorney; and ſuch 3 * 
attorney newly coming in, to take notice at his 
peril of the rules whereunto the former attorney 
was liable, had he continued. Mich. 1654. | 

This court will not permit an attorney to be Nor until bill 
changed in a cauſe, and another appointed in his“ Pd. 
Read, until his bill of «fees and diſburſements be 
ſettled and paid, Langley v. Stapleton, Barn. 40. . 

Where country attornies are concerned, decla- Country attor- 
rations, pleas and other proceedings ſhould not be vie. 
delivered and carried on in the country, but by the 
agents in town, Mountſtephen v. Templer, Cooke's 
Rep, 94. 101. 123. * 25 1. Taylor v. Lawſon. 
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Time to plead. 


Plea. 


Iſſue. 


Attornies. 

If the agent of the plaintiff's attorney gives the 
agent for the defendant time to plead, the country 
attorney cannot ſign — axory till that time be 
expired. Wallace v. Willington, Barnes 255. 

A plea being delivered in the country held to be 
bad, and judgment may be ſigned, Taylor v. Lawſon, 
Barnes 251. 8 8 | 

If the country attornies agree that the iſſue 


ſhall bedelivered in the country, and it is notwith- 


ſtanding tendered in town, and not paid for by 
the agent, judgment may be ſigned, for the agree- 
ment is void. Haſelſoot v. Duke, Barnes 251. But 
where the defendant pleads by his attorney in the 
country, and the plaintiff's attorney accepts it, 


there he may tender the iſſue in the country, and 


Notice of trial. 


No ſheriff, &e, : 


to be attorney, 
'&c, : 


A nſwerable for 
agents, 


Authority. 


if not paid for there, may ſign judgment. Moore 


v. Hodgſon, Barn. 239. 


Per cur notice of trial cannot be given in the 
country, but may be well countermanded there, 
Goodright v. Hoblyn, Barnes 298. a countermand 
by the agent in town is good. Gerry v. Shilflon, 
Cooles Rep. 48. | 

By Stat. 1 H. 5. c. 4; It is enacted, that no 
ſheriffs, ſheriff's clerk, receiver nor ſheriff's bailiff, 
be attorney in the king's courts, during the time 
that he is in office with any ſuch ſheriff.  _ 

An attorney in the country is anſwerable for the 
miſtakes of his agent. Collins v. Griffin, Barnes 37. 

If an attorney be retained, his authority con- 
tinues till the end of the cauſe, or a counter- 
mand, 1 Roll. 291. J. 25.; and it cannot be 


countermanded without a rule of court, or a judge's 


order. He may ſue execution within the year, 


without a new warrant, 2 J. 378. and may 


< 


If he dies, 


proſecute it aſter the year. ibid, but not bring 2 
ſei. fa. 1 Salt. 39. So he may acknowledge 
ſatisfaction on receipt of the money. 1 Noll. 366. 

If an attorney die, or be removed, the juſtices - 
ſhall make another in his place, Star, 4 H. 8. 


c. 18. | 
| The 


Attornies. 9 101 


The clerk of the warrants. to certify to the ſeal Attornies who | : 


office, the names of ſuch attornies that have diſ- bre Daa . 
continued, and are forejudged the court, and put eee * 
out of the roll, and have not filed any warrant of roll, not to bave 
attorney, nor continued their names upon the roll 1 0 or 2 
for above four terms paſt; and thereupon no ſuch _ OO 
perſon ſhall have a writ of privilege or attachment 
ſealed, until they have the ſaid writ figned by the 
clerk of the warrants, to teſtify that their names 
are on the roll, for which no fee is to be paid, 


R. Trin. 29 Car. 2. | 


Every attorney pays to the clerk of the warrants 8. a term for 


$4. a term, 4 d. to the puiſne judges (to be diſ. bis termages, 
tributed in charity) and 4.4. for the criers of the 
court. 5 | | | 
If an attorney is ſtruck off, and is reſtored, he If ſtruck off. 
muſt conſent not to take advantage of his privilege 
againſt any action then depending. Moody's caſe, 
Barnes 42. | | | P 
An attorney admitted fraudulently, was ſtruck Admitted frau- 
off the roll, and an attachment was granted againſt 9vlently to be 
the maſter. 2 Black, Rep. 991. Ex parte Hill and I 
- Hargrave, | | | | : 


Attornies are not privileged from ſerving in the wot privileged | | 


_ militia, or paying for ſubſtitutes in their ſtead, from ſerving in 
loid. 1123. Gerard's caſe, 5 I 
Where an attorney of one court ſues an attor- Attornies of dif- 
ney of another, the privilege of that court which ferent counts, 
is poſſeſſed of the cauſe, ſhall be preferred, Ibid. 
1325. Danſer one, &c. v. Berryman. WEN” | 
They are liable to be puniſhed in a ſummary Attornies liable 
way, either by attachment, or having their names do be puniſhed in 
ſruck out of the roll for ill- practice, attended with * {49947 ven. 
fraud and corruption, and committed againſt the | 
obvious rules of juſtice, and common honeſty; but 
the court will not eaſily de prevailed on to proceed 
in this manner, if it appears, that the matter com- 
plained of was rather owing to neglect or accident, 
than deſign : or if the party injured has other remedy 
by act of parliament, or action at law. 12 Mod. 
251. 318. 440. 583. 6579, 
| H 3 Ther 
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Atfo for baſe and 
unfair dealings. 


Attornies. 
They are alſo liable to be puniſhed for baſe and 


unfair dealings towards their clients in the way of 


buſineſs, as for protracting ſuits by little ſhifts and 


Adien lies 
againſt him for 
neglect, 


Not liable if he 
neglect t plead 
if it's a juſt debt. 


Not bound o 
diſcuver, &c, 


devices, and putting the parties to unneceſſary ex- 
pence, in order to raiſe their bills; or demandin 
fees for buſineſs that was never done; or for refuſing 
to deliver up their clients writings with which 
they had been intruſted in the way of buſineſs ; or 
money which has been recovered and received by 
them to their clients uſe, and for other ſuch like groſs 
and palpable abuſe, 2 Haw. Pl. of the Cr. 144, 
8 Mod. 306, 12 Mad. 516. | | 
An action lies againſt an attorney for neglecting 
to charge a perſon in execution at his client's ſuit, 


acco:ding to a rule of court; although it ſeems it 


was rather want of judgment than negligence, 
2 Hilſ. 325. Ruffell v. Palmer; but the court will 
not proceed againſt him for it in a ſummary way, 
4 Burr, 2090, | - 

An :ttorney is not liable to be ſued if he neglect 
to plead, provided it be a juſt debt due to the 
plaintiff, otherwiſe the court will puniſh the attor- 
ney. Barnes 39, Anon, I | 

Not bound to diſcover and give in evidence the 
contents of a deed ſhewn by his client, nor any in- 
ſtructions given him by his client; nor can he be 


forced to act againſt his will, | 


May detain 
writinzs, &c. 
until paid, 


An attorney hag 
a lien for his bill 
f coſts on money 
t vieg, notwith- 
ſt. a ung a coe- 
guet has been 


An attorney or ſolicitor, having fees due to him, 
may detain writings until his juſt fees are paid; but 
if there are none due to him, the court, on motion, 
will compel the delivery of them, 1 Lill. 148.; 
but he cannot detain writings, which are delivered 
upon ſpecial truſt, for the money due to him in that 
very buſineſs. Mod. Caf. L. and Eg. 306. If a 
man hath a joint cauſe of aCtion againſt two, one 
an attorney; and the other not, he may arreſt both, 
and declare as uſual. 2 Salk. 544. 2 Lev. 129. 

In Michaelmas term the plaintiff recovered judg- 
ment for 2521. 5s. 5d. ſued out a fi. fa, to the ſheriff of 
Surry, who levizd the whole. Soon after defendant 
gave notice to. the ihe riff co retain the money * 

| an 


; — 


Attornics. 

and that he ſhould apply to the court to ſet aſide 
proceedings for irregularity. On receipt of this no- 
tice, ſheriff reſuſed to pay plaintiff's attorney, who 


demanded it. Rule why the ſheriff ſhould not pay 
plaintiff's attorney the money with intereſt, on an 


4 


103 


truck againſt 


the client be- 


coming a bank - 


I upt, 


affidavit that the whole ſum was due to him for 


coſts, as attorney for plaintiff, viz, Part of the 
debt for which Jaques was taken in execution 
(which was the amount of coſts taxed in an action 


brought by Jaques againſt th: preſent plaintiff in 
the exchequer),. and the remainder for the coſts 
| taxed in the action in this court againſt Zy/es, for 


the eſcape of Faques. Ath. 720. Turwin v. Gitfon, 


Doug. 226. Welch v. Hole, were cited. It appeared 


that a docquet had been ſtruck againſt the plaintiff, 
who after he recovered judgment became a bank- 


rupt. The court, on the authority of the laſt caſe, ; 


made rule abſolute with coſts, Icaving out that part 


which reſpected intereſi; and ſaid, that the circum- 
ſtance of the docquet being ſtruck, was immaterial, 


Griffin v. Eyles, H. Biackſ. Rep. 122. 


How to proceed to file the articles and get admiited. 


The affidavit of the due execution of articles is 
inſerted in my Inſtr. Clericalis, X. B. 4th ed. p. 552. 
as alſo the affidavit of the ſervice under thoſe articles. 

The firſt of theſe aflidavits is to be filed within 
three months (and if neglected there generally is an 
indemnity bill paſſes every year ſo zs to give the 
clerk an opportuni'y of filing the ſame afterwards) 

with the clerk of the warrants, at his office, No. 3, 


How to proceed 


to file the articles - 


and get admitted. 


Pump Court, Middle Temple: pay 25. 6d, Before 


the clerk applies for his fiat, he gets this affidavit 


del vered him back again, by the clerk of the 


Warrants: pay 23. 64. Take it with the afidavit of 
ſervice of cer kſh:p and articles, to one of the judges? 
clerks, who will introduce you to the judge, and 
on examination, the judge will grant his fiat for 


H 4 e 
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Attornies; 


| the admiſſion: pay 10s. 6d. Then take ſame to 


Mr. Fothergill, who will order his clerk to make 


out the admiſſion: pay him 8 J. 8s. He will order 


you to attend at Meſiminſter-Hall in court to be 
ſworn in, which generally is done at the fitting : 
pay the officers 25. 64 1 
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Circuit, 


5 HE courts of affize and ni privs are com- The courts of 
poſed of two or more commiſſioners, who are 17 and nf 

twice in every year ſent by the king's ſpecial com- _ 

miſſion all round the kingdom (except London and 

Middleſex, where courts of niſi prius are holden in 

and after every term, before the chief or other 

Judge of the ſeveral ſuperior courts; and except the 

four northern counties, where the aſſtzes are taken 

only once a year), to try by a jury of the reſpective 

counties the truth of ſuch matters of fact as are 

then under diſpute in the courts of Meſiminſſer Hall, 

Theſe judges of aſſize came into uſe in the room of 

the ancient juſtices in eyre, who where regularly 

eſtabliſhed, iſ not firſt appointed, by the 22 H. 2. 

With a delegated power from the king's great court, 

or aula regia, being looked upon as members there- 

of: and they afterwards made their circuit round 

the kingdom once in ſeven years, for the purpoſe of 

trying cauſes, C. Litt. 93. The preſent juſtices | 

of aſſize and niſi prius are derived from the Stat. of 

13 Ed. t. c. 30. explained by ſeveral other acts, 

particularly the Stat. 14 Ed. 3. c. 16.; and muſt 

be two jur ices of the one bench or the other, or the 

chief baron of the exchequer, or the king's ſerjeants 

ſworn, They uſually make their circuit in the 

reſpective vacations of Hilary and Trinity Terms, 

aſſizes being allowed to be taken in the holy time 

of Lent, by conſent of the biſhops at the king's 

requeſt, as expreſſed in the Stat. of Weſim. 1. 

3 Ed. 1. c. 51. | 4 | 

Formerly it was held, that no judge or other Formerly a judge 
lawyer could act in the commiſſion of oyer and vag, _ = = 

terminer, or in that of gaol delivery, within his of oyer, jeg 

own county, where he was born, or inhabited. within his own 

8R, 2. c. 2. 23 H. 8. c. 24. But that local unt), Ac. but 


— 


3 now may be a 
partiality, junice of oyers 
-* . ee + 4 


96 Circuits, 


partiality, which the jealouſy of our anceſtors was 
careful to prevent, being judged leſs likely to 
operate in the trial of crimes and miſdemeanors, 
than in matters of property and diſputes between 
party and party, it was thought proper, by the Stat. 
12 Geo. 2. c. 27. to allow) any man to be a juſlice of 


. ; oyer and terminer and general gaol delivery within any 
8 county ef England. | | 1 ; 
Judges avtho- The judges fit by virtue of five ſeveral authori- 

rity, ties: 1. The commiſſion of the peace: 2. A commiſ- 


fron of oyer and terminer, to hear and determine all 
treaſons, felonies, and miſdeameanors: 3. A commiſſion 
of general gacl delivery, which empowers them to 
try and deliver every priſoner who fhall be in the 
gaol when the judges arrive at the circuit town, 
whenever indicted, or for what crime committed: 
: 4. A c:mmiſſion of aſſize, directed to the judges and 
clerk cf aſſize, to take aſſizes; that is, to take the 
verdict of a peculiar ſpecies of jury, called an aſſize, 
and ſummoned for the trial of landed diſputes: 
5. That of ni prius, which is a conſequence of the 
commiſſion of aſſize being annexed to the offices of 
thoſe juſtices by the Stat. of Mefm. 2. 13 Ed. 1. 
c. 30. ; and it empowers them to try all queſtions 
of fact iſſuing out of the courts at /Ze/?min/ter, that 
The original are then ripe for trial by jury. The original of the 
name of ni” name is this: all cauſes commenced in the courts 
CE. of Meſiminſter-Hall, are, by the courſe of the courts, 
appointed to be there held, on a day fixed in ſome 
Eafler or Michaelmas term, by a jury returned 
from the county wherein the cauſe of action ariſes; 
but with this proviſo, ii prius juſticiarii ad 
aſſiſas capiendas venerint ; unleſs the day before pre- 
fixed, the judges of aſhze come into the county in 


| | queſtion. . 
When aſſizes are This they are ſure to do in the vacations pre- 
hell, _ ceding Eafter and Aichaclmas term, and there diſ- 


poſe of the cauſe, which ſaves much expence and 
trouble both to the parties, the jury, and the wit- 


neſſes. 
8 The 


Circuits, | - 


The ſeveral counties in England are divided into 
ſix circuits, viz, 


MIDLAND. |} OXFORD. Cireuity 


N Berks Glouceſter 
Rutland Leiceſter [Oxford Monmouth 
| Lincoln  [IWarwick, |Hereford Stafford 
Nottingham | Salop Worcelter. - 
NOR OLE. WESTERN. 
Bucks [Cambridge 1 _ nated 5 
Bedford Norfolk Porſet dae . 
Huntingdon Suffolk. e 
HOME. York Cumberland 
Hertford Suſſex Durham Weſtmore- 
A Surrey, Northum- land 
Kent | berland Fanden. 


The officers belonging to the circuits are, the Officers, ' 
Clerk of the ofſize, aſſociate, clerk of arraigns, clerk 

of indictments, judges marſhal, cryer, clerk, and 

ae. | 

The /herrfF of each county, and his deputy, are Sheriff and 

to attend the judges, and the coroner alſo attends to coroner toattend 
deliver in all inquiſitions, &c. to the clerk of aſſize , 
in court, and he is to return all writs of venire, 

diſtringas, and habeas corpora, where the ſheriff is 

a party in the ſuit, which are ſpecially directed to 

him for that purpoſe. 


Clerks. 


108 e Cirtuits. 


7 Clerks of aff ize and . for the ſeveral 
circuits are, | 


\ 


Names of Clerks Hm. Jerome Knapp, Fa. | 
* | © Aſſociate, Mr, William Pope, 


Midland, John Blencowe, Eſq. 
Aſſociate, Mr. Forbes. 
Norfolk. Gerrard Dutton Fleetwood, Eſq, 
Aſſociate, Mr. Bury. | 


Nerthern. John Riggs, Eſq. 
- » Aﬀociate, Mr. J. F, Hilditch. 


Oxford. Meredith Price, Eſq. 
| Aſſociate, Mr. Benjamin Price. . 


Miſtern. John Follett, Eſq. 
, Alociate, Mr, Vanderſee. 


No clerk of aſſize ſhall act as counſel on tha 
eircuit o on pain of 10 J. 33 H. 8. c. 24. 
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HE Terms are thoſe ſpaces of time, wherein 
the courts of juſtice are open, for all that 


Terms, 


complain of wrongs or injuries, and ſeek their 


rights by courſe of law or action, in order to their 
redreſs; and during which the courts of West- 


minſter- hall ſit, give judgment, hear complaints, Cc. 


Theſe terms are ſuppoſed, by Selden, to have been 


inſtituted by William the Conqueror ; but Spelman 


hath ſhewn that they were gradually formed from. 


the canonical conſtitutions of the church ; being no 

other than thoſe leiſure ſeaſons of the- year which 
were not occupied by the greateſt feſtivals or faſts ; 
or which were not liable to the general avocations 
of rural buſineſs,  _ | h 

In very early times the whole year was one.con- 
tinual term for hearing and deciding cauſes ; but 
when our legal conſtitution came to be ſettled, the 
commencement and direction of our law terms were 
appointed with an eye to thoſe canonical prohi- 


Formerly the 
whole year one 


term. 


bitions; and it was ordered by the laws of king 


Edward the Confeſſor, ** That from Advent to the 
oftave of the Epiphany, from Septuageſima to the 


oftave of Eafter, from the Aſcenſian to the octave of 


Pentecoſt ; and from three in the afternoon of all 
Saturdays till Monday morning, the peace of God 
and of holy church ſhould be kept throughout all the 
kingdom.” And ſo extravagant afterwards the re- 
gard that was paid to theſe holy times, that though 


the author of the Mirror mentions only one vaca- 


tion of a conſiderable length, containing the months 
of Auguſi and September, yet Briiton is expreſs, 
that in the reign of king Edward I. no ſecular plea 
could be held, nor any man ſworn on the evangeliſts 


in the times of Advent, Lent, Pentecoftl, harvoſt, 


and vintage, the days of the great litanies, and all 
ſolema feſtivals ; but he adds, that the biſhops and 


prelates 


Of the Terms. 
prelates did nevertheleſs grant diſpenſations, of 
which many are preſerved in Rymer's Fœdera of the 
time of king Henry III. that aſfizes and juries ' 
might be taken in ſome of theſe holy ſeaſons, upon 
reaſonable occaſions. And ſoon afterwards a gene- 
ral diſpenſation was eſtabliſhed in parliament, by 
Stat. Weſt. 1. 3 Ed. 1. c. 51. which declares, that 
as it is great charity to do right unto all men at all 
times when need ſhall. be, it is provided, ©. That 
aſſizes of novel deſſeiſin, mort d' anceflor, and darrein 
preſentment, ſhould be taken in Advent, Septua- 
geſima, and Lent, even as well as inqueſls, and 
that at the ſpecial requeſt of the king to the biſhops.” = 
The portions of time not included within theſe pro- 
hibited ſeaſons, fell naturally into a fourfold divi- 
ſion, and from ſome feſtival or ſaint's day that 
immediately preceded their commencement, were 
denominated the terms of ſaint Hilary, Eaſſer, 
Trinity, and Michaelmas ; which terms have been 
ſince regulated and abbreviated by ſeveral acts of 
parliament, particularly Trinity term, by Stat. 32 
Hen. 8. c. 2. and Michaelmas term, by Stat, 16 Car. 1. 

| c. 6. and again, by Stat. 24 Geo. 2. c. 48, 

In each of the There are, in each of theſe terms, flated days, 

dne there are called days in bank, dies in banco, that is, days of 
ated days, call- : K | | 

& die in banco, appearance in this court, called uſually bancum, or 

x commune bancum, to diſtinguiſh it from bancum regis, 

which are generally at the diſtance of a week from 

each other, and regulated by ſome feſtival of the 

| On ſome of theſe church, On ſome one of theſe days in bank, all 

_ _— eriginal writs muſt be made returnable, and there- 

able, fore they are generally called the returns of that 

| term, whereof every term has more or leſs, ſaid by 

the Mirror, c. 5. .. 108, to have been originally 

fixed by King Alfred, but certainly ſettled as early 

. as the Stat. 51 Hen. 3. . 2, But though many 

of the return days are fixed upon Sundays, yet the 

court never fit to receive theſe returns till the Mon- 

day after; and therefore no proceedings can be had, 

or judgment given on Sunday. Salk. 627. 6 Mod. 

250. 1 Jon. 156, 2 Lill. Abr. 509. 8 
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Of the Terms. W 
The firſt return in every term is, properly ſpeak- The fitſt return. 
ing, the firſt day in that term, as for inſtance, the 
 ofiave of St. Hilary, or the eighth day incluſive after 
the feaſt of that ſaint; which falling on the 13th 
of Lee. the cave, therefore, or the fir/? day of 
Hilary term, is the 20th of January, and thereon the 
court fit to take ſoigns, or excuſes, for ſuch as do 
not appear according to the ſummons of the writ z 
wherefore this is uſually called the //ozgn day of the 
term. But the perſon ſummoned has three days of 
grace beyond the return of the writ, in which to 
make his appearance, and if he appears on the 
fourth day incluſrue, it is ſufficient, 2 Lill. Abr. 569. 
1 fl. 135. i IT 


TABLE 
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of the Terms and Returns. 


Michaelmas Term, which contains 3 weeks ind 2 hs! bath 
1 Keturns. 


By Original. 
1. On the Morrow of all Souls. 
2. On the Morrow of Saint Marta, 
3. In eight days of Saint Martin, 
4. In fiſteen days of Saint Mattin, 


1 


By Artachment 7 Privilege, Bill, 
. 
) next after the Morrow of 


1, On ( 
| All Souls. 
2. On ( ) next after the Morrow of 


Saint Martin, 

3- On () next after eight days of 
Saint Martin, 

4. On () next after fifteen days of 
Saint Martin. 


Hilary Term, which contains 3 weeks, hath 4 Returns. 


+ By Original. 
T. In eight days of Saint Hilary, 
2. In fifteen days of Saint Hilary, 
3+ On the Morrow of the Purification. 


+ In eight days of the Purification. 


v1 
Eaſter Ts; which contains 3 weeks and 6 days, hath 5 Returns, 


By Original.” 
1. In fifteen days of Eaſter, 
2, In three weeks of Eaſter, 
3. In one month of Eaſter, 
4+ In five weeks from Eaſter-day, 
5. On the Morrow of the Aſcenſion, 


$ 


bz 


By Attachment, Bill, Ic. 


1. On | ) reext after eight days of 
Saint Hilary, 
2. On ) next after fifreen days of 


Saint Hilary, 
Jo On () next after the Morrow of 


the Purification, 
4. On () next after eight days of 
the Purification, 


Zy Attachment, Bill, Cc. 


1. On( ) next after fifteen days of | 
Eafter, f 
2, On ( ) next after three weeks 


from the day of Eaſter. 
3. On ( ) next after one month from 
the day of Eaſler. 
4. On () next after five weeks from 
the day of Eſter, 
5. on (J next after the Morrow of 
the Aſcenſion, 


Trinity Term, which contains 20 days, and hath 4 Returns. 


By Original, 
1. On the Morrow of Holy Trin'ty, 
s. In eight days of the Holy Trinity, 
| 3. In fifteen days of the Holy Triaity. 
4. In three weeks after the Holy Trinity, 


| 


3. On ( 


By Attachment, Bill, &c. 


1. On () next after the Morrow of 
the Holy Trinity. 
2, On () next aſter eight days of 
the Holy Trinity. 
) riext after fiſteen days of 
the Holy Tricity. | 
4. On ( ) next after three weeks of 
the Holy Trinity. 
Every 


Of the Terms. 413 


Every day in the Term (except Sunalys, or days 
on which the court do not fit) is a good return by 
50 : The court do not fit on the Feaſt of the Purifi- 
cation, Aſcen/ion-day, and Midſummer- day, unleſs it 
happens on Friday next after Trinity Sunday ;. then 
it muſt be adjourned to the next day. Cro. Face 


3 | 


Obſervations on the Terms. 
| N : 
727 LARY Term begins January the 23d (ex- Hilary Term. 
| cept it happens on a Sunday, then on the | 
Monday following), being always that day. eight 
weeks from which Michazelmas Term ended; and 
ends February the 12th, if not Sunday, then on the 
Monday following. | | od 
Eater Term begins Wedneſday fortnight after Eaſter Term, 
Eaſter day, and ends on the Monday next after 
Aſcenſion day. 


Trinity Term begins on the Friday next after Tri- Trinity Term, 


nity Sunday, that day being appointed by the 32 H. 8. 
c. 21. and ends the Wedneſday fortnight after, unleſs 
it happens to be on the 24th of Fune, the feaſt of 
Saint Jahn the Baptiſt, which is no court day, then 
it muſt be adjourned to the next day. See Cro. Fac. 
p. 16. 2 Bulſtrode, 242. : | 
Michaelmas Term begins November the 6th (ex- Michzelmas 
cept it happens on a Sunday, then on the Monday Term. 
after), and ends November the 28th (if not Sunday; 1 5 
if Sunday, then the 29th). Stat. 24 Geo. 2. c. 48. 
The iſſuable Terms are Hilary and Trinity, 
There are no fittings in Meſiminſier Hall on Whrn noſittings 


Aſcenſion Day, Midſummer Day, and the 2d day of Weſiminlter. | 


February, being the Purification, 
The firt and loft days of every term are the days Avvearance 
of afpearam ce. | days. | 


LS Ot/ervations - 


. 'Of the Terms. 


Obſervations on the Returns of 


What days are LL non - jurĩdical days muſt be avoided in the 
to be avoided on return of proceſs, as Sundays, the Feaſt of the 
proceſs, Purification in Hilary Term, Aſcenſion Day in Eafter 
Term, and Midſummer Day in Trinity Term, if it 
fo happen (unleſs it happens on Fridey next after 
Trinity Sunday, for then it is dies juridicus, by Stat, 
32 H. 8. c. 21.); and writs returnable on any of 
theſe days are not good. 2 Il. 264. : 
The 11th day of November, being the Feaſt of 
Saint Martin in Michaelmas Term, cannot be ſaid to 
be in or upon any return; and, if a writ be return- 
able on that day, it muſt be on Thurfday the Feaft 
of Saint Martin, or any other day of the week it 
falls on; and, if returnable the day after Friday, 
-the morrow of Saint Martin. | 
Writs grounded All writs iſſuing out of this court, grounded 
on originals te- upon original writs out of Chancery, muſt be made 
curnabie on 85 returnable on general return days, as on the Morrow 
Attachments, 9f the Holy Trinity; but writs of attachment, and 
&c, on days Writs ſubſequent thereto, and writs grounded on b:lls 
certain. filed againſt attornies, and ſuch officers of the court 
as are entitled to the privilege of the court, or mem- 
bers of the Houſe of Commons, writs of Habeas 
Corpus, &c, muſt be made returnable on a day certain 
in full term, as on Friday next aftec the morrow of 
the Holy Trinity. 
Fiſteen days be- There muſt be at leaſt fftern days between the 
tween teſte and feſſe and return of all original writs returnable in 
ron pays this court, and between the te and return of all 
ſublequen, Ordinary writs ſued and procured upon the ſame, 
except where altered by the following act of 
| parliament. | | = Os 
And at'sch- An attachment of privilege at the ſuit of an at- 


== of privi- torney, mult alſo have fifteen days between the = 


Of" the Terms. | 115 
and return. Pract. Reg. 438. Hayward, one, Sc. N 
v. Deniſon. 1 | | ER Kt 
In all actions of debt; and other perſonal actions, Writs of vea, 

actions of ejefione 'firme for lands or tenements, {2 ab. cor. 

after iſſue joined to be tried by a jury, and after 34 4 nec! nor 
any judgment had or obtained, there ſhall not need have fiftcen dae, 
to be 8 days between the ies and return of any 

Writ of Venire facias, habeas cer pora juratarum, writ 

of fieri facias, or writ of capias ad ſatisfacieydum 5 
and the want thereof ſhall not be aſſigned for 


error; but not to extend to any writ of capias ad excent a capie 
ſa od ſatisfacien- 


tisfaciendum, whereon an exigent after judgment IT _ 

to be awarded, or to a capias ad ſatisfactendium an etigent or 
angainſt the defendant, to make the bail liable, make bail liable, 
a 13 Car. 2. . 2. J. 6, 7. g | | 


I 2 ere, 


Arreſt. 


Arreſt. Nia rreſt in a civil cauſe is defined to be, the 

| apprehending or reſtraining one's perſon by 

_ proceſs, in execution of the command of ſome. 

court, or officer of juſtice. HY/ord's Inſt. 575. 

None to be held By Stat. 12 Geo. 1. c. 29. it is enacted, 4 That, 

” 8 from and after the 24th day of Zune 1726, no 

unde 201, Perſon ſhall be held to ſpecial bail upon any 

proceſs iſſuing out of any ſuperior court, where 

the cauſe of action ſhall not amount to the ſum 

of ten pounds, or upwards; and that, in all 

caſes where the cauſe of action ſhall not amount 

to the fum of ten pounds, or upwards, in any 

fuperior court (and the plaintiff or plaintiffs ſhall 

proceed by the way of proceſs 2 the perſon), 

he, ſhe, or they, ſhall not arreſt, or cauſe to be 

arreſted, the body of the defendant or defendants, 

but ſhall ſerve him, her, or them, perſonally with 

| a copy of the proceſs. 3 | 
Whore the cauſe That from and after the faid 24th day of June 

eee 101, 1726, in all caſes where the plaintiff or plaintiffs _ 

affdavit to be Cauſe of aQion ſhall amount to the ſum of ten 

made thereof, pounds, affidavit ſhall be made and filed of ſuch 

and the dn the cauſe of ation (which affidavit may be made be- 

| back of the writ, fore any judge or commiſſioner of the court out 

of which fuch proceſs fhall iffue, authoriſed to 

. take affidavits in ſuch courts, or elſe before the 

officer who ſhall iſſue ſuch proceſs, or his deputy), 

Which oath ſuch officer, or his deputy, are here- 

by impowered to adminiſter ; and for ſuch affi- 

davit one ſhilling, over and above the ſtamp 

duties, ſhall be paid, and no more; and the ſum | 

or ſums ſpecified in ſuch affidavit ſhall be indorſed 


on the back of ſuch writ or proceſs; for which 


ſum or ſums fo indorſed the ſheriff or other officer 
to whom fuch writ or proceſs ſhall be —— 


_. Arreſf, | 1 
Lrall take bail, and for no more: But if, after the 

ſaid 24th of June 1726, any writ or proceſs ſhall 

iſſue for the ſum of ten pounds or upwards, and 

no affidavit and indorſement ſhall! be made, as 

aforeſaid ; the plaintiff or plaintiffs ſhall not proceed 

to arreſt the body of the defendant or defendants, 

but ſhall proceed in like manner as is by this act 

directed in caſes where the cauſe of action does not 

amount to the ſum of ten pounds, or forty ſhillings, 

or upwards, as aforeſaid. /bid. Set 2. 

By the 11& 12 FJ. 3. c. 9. See. 2. it is enacted, No ſheriff, &. 
That no ſheriff or other officer within the prin- pe _— * 
cipality of Wales, or counties palatine, upon any ſons to ſpecial 
writ or proceſs iſſuing out of any of his majeſty's bail, unleſs the 
courts of record at Meſiminſier, ſhall hold any 2 of action 
perſon to ſpecial bail, unleſs an affidavit be firſt * ö 
made in writing, and filed in that court, out of 
which ſuch writ or proceſs is to iſſue, ſignifying 


the cauſe of action, and that the ſame is twenty 


pounds and upwards; and where the cauſe of 
action is twenty pounds and upwards, bail Hall 
not be taken for more than the ſum expreſſed in 
ſuch affidavit, | Cs „ 

By the 19 Geo. 3. c. 70. f 1. it is enacted, After rt July 
That, from and after the 1ſt of Fuly 1779, no 1779, v0 perſon 
perſon ſhall be arrefted or held to ſpecial bail, — — 
upon any proceſs iſſuing out of any inferior court, bail, upon any + 
where the cauſe of action ſhall not amount to proceſs iſſuing 
the ſum of ten pounds, or upwards; but that CO. 
copies of proceſs ſhall be ſerved (for the ſervice of than 10 
which proceſs, a ſum not exceeding two ſhillings | 
and ſix-pence ſhall be allowed in coſts), and the 
like proceedings ſhall be had thereupon in ſuch 
inferior court, in all caſes where the cauſe of 
action ſhall not amount to the ſum of ten pounds, 
or upwards, as are directed to be had by the 
12 Geo. 1. c. 29. in ſuch inferior court, in all 
caſes where the cauſe of action ſhall not amount to 


the ſum of forty ſhillings, Sec. 1, 
e . 
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Proceedirgs That, from and after the rt of Fuly 1779, in 
— in cavſes all cafes in ſuch inferior court (having juriſdiction 
wards, ang in to the amount of ten pounds, or upwards), where 
Fauſes of 405, or the cauſe of aAion ſhall amount to ten pounds, or 
vpwards, opwards, the like affidavit ſhall be made and filed 
of ſuch cauſe of action, and proceedings ſhall be 
had thereupon, as are directed by the ſaid act of 

12 Geo. 1. to be had, where the cauſe of action 

amounts to the ſum of forty ſhillings, or upwards, 

in ſuch inferior court. Set. 2 70 


No ſeaman ſhall By 1 Geo. 2. c. 14. . 15. it is enacted, That no 


be luble ie be perſon whatſoever, who (ball liſt and enter himſelf 
— to ſerve his majeſty, as a ſeaman on board any of 


otherwiſe than his majeſty's ſhips or veſſels, ſhall be liable to be 
for ſome crimi- taken out of his majeſty's fervice by any proceſs or 


” ] t - . : 1 [ | 
leg the dec execution whatſoever, other than for ſome criminal 


Jeſs the debt | g 
amouuts to 201, matter, unleſs for a real debt, or for other juſt cauſe 


of action, and unleſs, before the taking out ſuch 
| proceſs or execution, not being for a criminal mat- 
ter, the plaintiff or plaintiffs therein, or ſome other 
perſon or perſons on his or their behalf, /hall mate 
affidavit before one or more judge or judges of the conrt 
of record, or other court, out of which ſuch proceſs or 
execution ſhall iſſue, or before ſome perſon authorized to 
take affidavits in ſuch courts, that to his or their tnotu- 
ledge the ſum juſtly due and owing to the plaintiff or 
plaintiffs, from the defendant or defendants in the 
action, or cauſe of action, on which ſuch proceſs ſhall 
i/ſur, or the debt or damage and ct for which ſuch 
execution ſhall be iſſued out, amounts to the value of 
twenty pounds at the lrafl, a memorandum of which 
.” oath ſhall be marked on the back of fuch proceſs or 
writ, for which memorandum or oath no fee ſhall 
be taken; and, if any perſon ſhall be nevertheleſs 
arreſted, contrary to the intent of this act, it ſhall 
and may be lawful for one or more judge or judges 
of ſuch court, upon complaint made thereof by the 
party himſelf, or by any his ſuperior officer, to 
examine into the fame by the oath of the parties, or 
atherwile, and by warrant under his or their goo” 

| - an 


— 80 


and ſeals, to diſcharge ſuch ſeaman ſo arreſted, con- 
trary to the intent of this at, without paying any 
fee or fees, upon due proof made before him or 


them, that ſuch ſeaman fo arreſted was aQuually _ 


belonging to one of his majeſty's ſhips or veſlels, 


119 


and arreſted contrary to the intent of this act, and _ 


alſo to award to the party ſo complaining ſuch coſts 
as ſuch judge or judges ſhall think reaſonable ; for 
the recovery whereof he fhall have the like remedy 
that the perſon who takes out the ſaid execution 
might have had for his coſts, or the plaintiff in the 
ſaid action might have had for the recovery of his 


coſts, in caſe judgment had been given for him, 


with coſts, againſt the defendant in the ſaid action. 


$247. 16. That it ſhall and may be lawful to and Plaint ff, upon 


for any plaintiff, upon notice firſt given in writing 


of the cauſe of action, to ſuch ſeaman or ſeamen in 


notice, &c, may 
enter a commoa 
appearane?, and 


his majeſty's ſervice, -or left at his or their place of proceed to judge 
| reſidence, before his entering into his majeſty's ſer- ment, — 


vice, to file a common appearance in any x Ak to 


be brought for or upon account of any debt what- 
ſoever, ſo as to entitle ſuch plaintiff or plaintiffs to 
proceed therein to judgment and outla w, and to 
have an execution thereupon, other than againſt the 
body or bodies of him or them ſo actually belonging 
to one of his majeſty's ſhips, as aforeſaid. 

A ſeaman upon the ſhip books, though he 
has abſented himſelf, is a ſeaman within the act. 
Barnes 95, Studwell v. Bunton. 


By Stat. 30 Geo. 3. c. 6. /. 65. No perſon No volunteer 
who is or ſhall liſt and enter himſelf as a volun- ſoldier liable to 


teer in his majeſty*s ſervice as a ſoldier, ſhall be 


proceſs, unleſs 
for a real debt 


liable to be taken by any proceſs or execution of 2ol. 


whatſoever, other than for ſome criminal matter, 


unleſs for a real debt or other juſt cauſe of action, 
and unleſs before the taking out ſuch proceſs or 


execution (not being for a criminal matter), the 
plwaintiff. or ſome perſon on his behalf, ſhall 


make affidavit, That to his or their knowledge the Oath of the debt 


original ſum juſtly due and owing to the plaintiff from 


to be made hefore 


te defendant in the action, or cauſe of atlion, on * 
ON. CO T4 - which 


* . 


which ſuch proceſs ſhall iſſue, or the original deb 

far which ſuch execution ſhall be iſſued out, amounts 

to 201, at leaſl, over and above all cofls of ſuit 

in the ſame action, or in any other adtion on which 

and a memoran- the (ame ſhall be grounded; a memorandum of which 
| ee cath ſhall be marked en the back of ſuch proceſs or 
back of the Writ: and, if any perſon ſhall be arreſted contrary, 
| procels, it ſhall be lawful for one or more judge of ſuch 
court, upon complaint made thereof by the party 
| himſelf, or by any of his ſuperior officers, to ex- 
amine into the ſame by the oath of the parties, or 
otherwiſe, and, by warrant under his or their hands 
and ſeals, to diſcharge ſuch ſoldier, without fee, 
upon due proof made that ſuch ſoldier ſo arrefted 
was legally inliſted as a ſoldier in his majeſty's 
ſervice, and arreſted contrary to the intent of 
this act; and alſo to award to the party ſo com- 
2 ſuch coſts as ſuch judge ſhall think rea- 
onable ; for the recovery wheteof he ſhall have 
the like remedy that the perſon who takes out 
the ſaid execution might have had for his coſts, 
or the plaintiff in the like action might have had 
for the yecovery of his coſts, in caſe judgment 
had been given for him with coſts againſt the de- - 
fendant in the ſaid action. | | 
| Phaintiffwayfile Fo, 66. Any plaintiff, upon notice firſt given, 
gy can in writing, of the cauſe of action to ſuch per- 
ceed to execution ſOn or perſons ſo entered, or left at his or their 
— the laſt place of reſidence before ſuch enliſting, to 
e file a common appearance in any action to be 
brought for or upon account of any debt what- 

ſoe ver, ſo as to entitle ſuch plaintiff to proceed 

therein to judgment and outlaviry, and to have 
an execution thereupon, other than and againſt. 
the body or bodies of him or them ſo lifted as 

_ aforeſaid. OY | 
Serjeants are within thig act as well as private 
men, ſo is a drummer. 1 Black, Report 29. 

T 8 If a perſon procure another to be arreſted in 
Peron at the fore the Marſbalſaa, or in any other court within 


of another, not London, c. at the ſuit of any perſon where 
Rowing thete · | | = | there 
Pty | | | | 


Arreſt. 121 
there is no ſuch perſon known, or without the 
plaintiff's conſent; every perſon who ſhall pro- 
cure any arreſt, Ic. and ſhall be accuſed by in- 
dictment, preſentment, or by the teſtimony of 
| witneſſes, or other due proof, ſhall ſuffer ſix 
months impriſonment, without bail or mainprize; 
and pay to the party arreſted treble coſts, and 
forfeit the ſum of ten pounds for every ſuch of- 
fence; to be recovered by action of debt, Cc. 
againſt ſuch perſon or perſons, their heirs, exe- 
cutors, or adminiſtrators, as ſhould or ought to 
pay the ſame by virtue or force of this act; 
in which action no eſſoign ſhall be allowed. 
8 Eliz. c. 2. . 4, 5- . 5 

The plaintiff brought a former action againſt the A defendant was | 
defendant, held him to bail for 70/1. declared againſt 8 = 
him in an action on the caſe upon a ſpecial agree- the ſame cauſe 
ment in writing under the defendant's hand and ſeal; of Aion after 
not ſtamped; and, the cauſe being at iſſue, the — 
plaintiff's attorney found out he had made a miſtake fist writ, by © 
in declaring in an action upon the caſe, the writing reaſon of a miſe | 
being made and executed in Ireland, where no . 
ſtamps are neceſſary, was a good deed, and the 
_ plaintiff ought to have declared in covenant, there- 
fore he diſcontinued that action upon payment of 
coſts ; and having now brought this writ for the 
ſame cauſe of action, and arreſted the defendant 'a_ 
ſecond time, whereupon the ſheriff hath returned a 
cepi corpus, it was moved that the defendant might 
be diſcharged out of the cuſtody of the ſheriff upon 
a common appearance, which the court refuſed. 

Bates & Barry, Eſq. 2 Wilſ. 281. See another 
Caſe in Barnes 62, qu. edit. Whalley v. Martin. 

If the plaintiff be nonſuited in debt on bond, he After nonſuit, 
may bring a new action thereon, and hold the de- bail. 
tendant to bail. Barnes 73. Harris v. Roberts, 

In debt, aſſumpſit, trouver, and covenant for payment In debt, &c. 
of money, may hold defendant to bail of courſe, dil of eourſe. 
Barnes 79. Le Writ againſt Tolcher. So for fees 
and diſburſements as an attorney in this court. 


K. M. 1654. Sed, 12. | 
i 


122 Arrett. 
Where no bail, If the action be in covenant where no money is 
covenanted to be paid to the plaintiff; Barnes 108. 
Neynold ſam v. Blady ; treſpaſs, aſſault, battery, deti- 
nue, ſpecial action on the caſe, conſpiracy, falſe 
impriſonment, ſlander (except in ſlander of title), 
cannot hold the defendant to bail, unleſs there is 
an order from the court or a judge; ibid. R. M, 
1654. J. 12. nor in an action for a malicious pro- 

ſecution. Barnes 76. Ruſſell v. Gately. | 
Where damages Where damages can be reduced to a certainty, 
— — as in covenant for payment of money, or where a 
agg phe — covenants 2 _ e een to pay a | 
pay, &c. plain- ſum for every acre land he plows up, or the like, 
wh — Son is entitled to ball. th not, eſpe- 
cially without a judge's order previous. It is not 
reaſonable that defendant ſhould be held to bail for 
ſuch damages as plaintiff fancies he has ſuftained, 
and is pleaſed to ſwear to. Barnes 108. Reynoldſon 
V. Bladen. | | | : | 
Pefentant may In debt on the judgment, the defendant may be 
be held to bail held to bail, (if no bail gives in the original action,) 
Jodgmeu, notwithſtanding a writ of error be brought on the 
_ _ original action, and bail be given on the writ of 
error. Kendal v. Carey. 2 Black. Rep. 768. 

Prat. Reg. 57. Weyman v. Weyman, 
May hold to bait In an aQion on the judgment upon a nonſuit, the 
1 5 defendant in that action may hold the plaintiff to 
- ? © © bail for the coſts, if they amount to ten pounds, or 
upwards; for coſts recovered on a gtoundleſs proſe- 
cution are as fair a debt, as for any other conſider- 
ation. Nightingale v. Nightingale. 2 Black. Rep. 


1274. 
Double rent. — an action for double rent, upon holding over, 
| upon the 4 Ges. 2. c. 28. plaintiff may require ſpe- 
cial bail. _ VVV | 
If the damages The original debt was under ten pounds, Plaine 


pecovered with tiff recovered, and brought debt on the judgment, 


t 70), or up- Which was 147. 10s. and held defendant to bail; 
1 ode whereupon he moved for a common appearance, 
eld to bail, Sed per Cur, The debt which we are to confider 

is the ſum recovered by the judgment, and that 


defend- 


Arreſt. . 1 
defendant muſt be held to bail, Nichols v. Wilder, | 
Barnes 4.32. | | e 
Setvants of peers and members of parliament Servants of 

are by Stat. 10 Geo. 3. c. 50. deprived of every . 
privilege they were entitled to, from their re- 
ſpective lords and maſters; and therefore may be 
_ proſecuted and arreſted as common perſons, 


What Perſons are not. to be held 
10 Bail in Civil Caſes. 


BEER Ss of the realm, members of patlia- Perſons not to 

ment, peereſſes by birth, 1 II. 131. 4a 
 Infl. 50. 4 Bacan's Abr. 228.; peers of Scotland, | 
2 Str. 290.”; a peereſs by marriage, Co. Lit. 16.; 
6 Co. 53, Dyer 79.; members of convocation ac» 
tually attending thereon, 8 H. 6. c. 1.; biſhops, 
ambaſſadors, or the domeſtic ſervant of an ambaſſa- 
dor, really and bona fide in that capacity, Stat, 7 Ann. 
c. 12. 3 Wil. 33.; the king's ſervants, 1 Ray. 152. 
8 Med. 12, ; marſhal, warden of the Fleet, 1 Vent. 
65. ; clerks, attornies, and all other perſons attend- 
Ing the courts of juſtice, 4 ft. 71. 2 Inſt. 55 1. 
12 Mod. 163.; clergyman performing divine ſervice, 
and not merely ſtaying in the church with a fraudu- 
lent deſign, 30 Ed. 3. c. 5. 1 K. 2. c.16.; ſuitors, 
Bro. Privil. 57.; witneſſes ſubpoena'd, and other 
perſons neceſſarily attending any court of record 
upon buſineſs, Sir T. Raym, 101. 1/ent, 11. Rules 
in Chan. 217, ; witneſſes properly ſummoned before 
commiſſioners of bankrupt, or other commiſſioners 
under the great ſeal, 1 t. 54. ; heirs, executors, 
or adminiſtrators, R. A. 1654.; a bankrupt for 
forty-two days, unleſs before in priſon, 5 Geo. 2. 
c. 30. 3 ſailor or volunteer ſoldier (unleſs the debt , 
is twenty pounds), 1 Geo. 2. c. 14. 1 15. 30 Geo. 3. 
c. 6. /. 65.; an attorney attending on a ſummons, 
Barnes 378; alſo the courts not only protect the 
perlans of their attendants, but likewiſe all thoſe 
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68. oyed. 


Wen privilege 


Arreſt. 


things that are neceſſary for their journey, or the 
defence of their ſuit, 2 Roll. Abr. 273.; but the 
privilege the court allows their officers is reſtrained 
to thoſe ſuits only, which they bring in their own 
right, or are brought againſt them in their own 
richt; for, if they ſue or be ſued as erecutors or ad- 
miniſtrators, they then repreſent common perſons, 


and are not entitled to privilege. Hob. 177. Dyer 


24. pl. 150. 2 Sid. 157. Latch. 199. Godb. 10. 

Alſo if a privileged perſon brings a joint action, 
this deſtroys his privilege; becauſe thoſe with whom 
he joins are not officers of the court, nor entitled to 
the attachment which the court grants to its own 


officers. 2 Roll. Abr. 274. 


A party who has attended his cauſe all day in 
court, and in the evening retires with his attorney 
and witneſſes, at a tavern in Palace-yard, is ptivi- 


| Jeged from arreſts, . cauſa redeundi, 2 Black. Rep. 


A brnkrupt free 
* n »xceit for 


62 s. 


1113. Ligbiſest v. Cameron; but a defendant, 
illegally in cuſtody at the ſuit of one plaintiff, is not 
privileged {rom arreſts at the ſuit of another, unleſs 
there be ſome colluſion, | 

Bail having juſtified in returning from his at- 
tendance, court diſcharged him. Jabannet v. Lloyd, 
Barn. 27. A witneſs ſubpœnaed on an arbitration 
purſuant to a rule of court was arreſted, and diſ- 
charged on common appearance by C. J. 

A bankrupt is free from arreſt in going and com- 
ing to ſurrender to the commiſſioners z3 and from 
actual ſurrender for forty-two days, or ſuch further 
time as ſhell be allowed to finiſh his examination 
(provided he is not in cuſtody at the time of ſur- 
render); and, if he be arreſted for debt, or on any 
eſcape warrant, coming to ſurrender, or after his 
ſurrender, within the time before mentioned, then, 
on producing the ſummons, or notice, under the 
hands of the commiſſioners or aſſignees, and giving 


the officer a copy thereof, he ſhall be diſcharged ; 


and if detained, ſuch bankrupt ſhall have for his 
own uſe five pounds for every day he detains bim. 


Stat. 5 Geo. 2. c. 30. / 5. 
| En Alüda⸗ 
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Affidavits. 


FFI D AVI I ſignifies in law, an oath in writ- Afidavit. 
A ing; and to make affidavit of a thing, is to 
te/lify it upon oath. An affidavit, generally ſpeak- 
ing, is an oath in writing, ſworn before ſome per- 
ſon who hath authority to adminiſter ſuch oath ; 
and the true place of habitation, and true addition of 
every perſon who ſhall make an affidavit, is to be 
Inſerted therein. 1 Lill. Abr. 44. 46. Afﬀidavits What it is to 
ought to ſer forth matter of fact only, which the entain. 
party intends to prove by his affidavit, not to de- 
clare the merits of the cauſe, of which the court is 
to judge, „„ bs | 
An affidavit muſt ſet forth the matter poſitively, Muſt be poſitive. 
and all material circumſlances attending it, that the | 
court may judge whether the deponent's concluſion 
be juſt or not. 1 New Ab. 66. | 

The affidavit muſt be fied before or at the time To be filed, 
of ſuing out the writ, or the court will diſcharge the 
party from the arreſt, on filing a common appear- 
ance, 2 Will. 225, Reckes v. Groneman. 

If the: plaintiff joins debt and caſe together in one Cannot join d 

_ effidavit, the court will diſcharge detendant, be- _ caſe ia one 
cauſe it is a fraud on the ſtamp duty. „„ 

So where ſeveral defendanis are joined, and Nor again# (e- 
the cauſe of action is ſeveral, there muſt be a 3 
ſeparate ſtamps for the affidavit. Barnes 70. i Ge 
Al. % ooo ooh Rs £ 

There muſt be a poſitive oath upon which per- Afieavit deter- 
Jury can be aſſigned, therefore the court held, that?“. | 

- Vihere an affidavit of debt was made, that defendant 
© in indebted, Ec.” inſtead of i indebted,” was 
held to be defective. 2 //if. 226. Reekes, v. 
 Groneman.. © ne Fong wh | 

And an affidavit made by one convicted of felony, Made by one 
or a pickpocket returned from tranſportation, is not eee 8 
ſufficient to hold to bail, Barnes 79, Nicholls v. oo 828 
Dalizhunty, . 5 : 

5 An 
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Affidavit hela An affidavit to hold to bail was, that the defehd- 
Cotficient,though ant, on the 1oth of Odlaber 1767, entered into a 
3 — — bond for 5000 l. with Thomas Rice Stephen, to the 
. one. plaintiff, conditioned for payment of rent to Thomas 
Rice Stephen, for certain eſtates in Ireland, to the 
plaintiff his leſſor; and that 23007. was now 
due to the plaintiff, on account of the rent of 
ſaid Thomas Rice Stephen; this was held ſufficient 
by Mr, Juſtice.Gould and Nares; but Blackflone 
Juſtice ſaid, “ that the affidavit ought to be 
poſitive.“ 2 Black, Rep. 740. Long v. Lynch. 
3 Hilſ. 154. S. C. . | 
Where the firſt This court admits of a ſupplemental affidavit to 
affiiavit is de- he made of the debt; for though a debt was ſworn 
3 Gepliea to by a third perſon, that the defendant was in- 
In this e by debted, as appears by the ſtated account, and held 
another, s jnſufficientz on ſhewing cauſe againſt a common 
— appearance, the defect was ſupplied by a ſubſequent 
mon appearance, affidavit of defendant's acknowledging the ſtated 
| account; the rule was diſcharged. Swarbuck v. 
Wheeler. Barnes 100. | 7 
No ſopplement· C. J. I do not find this court has ever gone fo 
1 far as to admit a ſupplemental affidavit, where 
mount to aa the firſt amounzed to uo oath at all, but has only 
oath. - ſupplied (mall defects in affidavits which have 
been not quite full enough. Reeks v. Groneham. 
2 Filſon, . - - | | I 
Executor's afi- But, where an executor at firſt only ſwore to the 
eavit ſupplied. debt as appeared by the accounts of the deceaſed, ' 
a ſubſequent affidavit, that he believed the debt to 
be due, was on ſhewing cauſe produced, and the 
rule for a common appearance diſcharged. Roche, 
Extor. v. Carey. 2 Black. Rep. 8 50. 
Where made by Where the affidavit is made by a third perſon, it 
a * puts mult be poſitive, unleſs in the caſe of an executors 
mo ds Pauens &c. where belief is ſufficient. Manning v. Williams. 
— ˙ = 2; 
$o by the affiz- Court thought that a poſitive affidavit of the 
mees of a bank- debt muſt be made by the aſſignees of a bankrupt; 
— unleſs it appears that the bankrupt refuſed to male 
ſame, Tribe and others aſſignees v. Pratt, Barne 91. 
= 5 Affidavit 


Allidabits. 5 i 127 
Affidavit that defendant was indebted to plaintiff Mut fhew bow 
in 5oo/. and upwards. Motion to diſcharge de- — 
fendant, and to deliver up the bail- bond on enter - a Aale . 
ing a common appearance, for it does not appear fuſed. 
how the debt aroſe. A ſupplemental affidavit was 
offered and refuſed, Rule abſolute. Cooke v. Dobree. 
H. Blacks. Rep. 10. | | 
By Stat. 29 Car. 2. c. bY h I. The judges, e. Judges may ime 
of the courts at Veſiminſier, by commiſſion, may power commit. 
impower perſons in the ſeveral counties of Eng/and — _ 
to take affidavits concerning matters depending in 7 
their ſeveral courts.” | Fe. | | 
By rule E. 13 Ge. 2. It is ordered, that What affidavits 
from and after the 5th of May, in this preſent may be ſworn | 
term, all ſuch affidavits to hold the defendant genes me 
to bail, or of the ſervice of proceſs where only is an attorney in 
a common appearance is required, may be ſworn the cauſe, 
before the plaintiff's attorney being a commiſſion- 
er, and may be made uſe of for the purpoſe 
aforeſaid,” | 55 „ | 
By ſect. 3. of the ſame ſtatute, the fum of 12 d. The perſon take 
and no more, beſides the duty, is to be taken by ias tbe fame co 
| ſuch commiſſioner. e ao oa - 
I ̃ be affidavit muſt be ingroſſed on a treble fix- 
penny ſtamp paper. | 85 
Inzn the Common Pleas. | 1 
Jiobn Doe, of Mlilk-flireet, Cheapfide, London, and materials 
Taylor, maketh oath and faith, That Richard Roe found. | 
is juſtly indebted unto this deponent in 201. for Len 88 
the work and labour of this deponent, done and be eee — 
performed for the ſaid Richard Roe, and for be included in 
materials found, | „ 
Juobn Doe, of Milk-flreet, Cheapfide, London, For goods ſold 
warehouſeman, maketh oath and faith, That 2nd delivereu. 
Richard Roe is juſily indebted unto this deponent 
in 10/4, and upwards, for goods fold and delivered. | 
” John Dee, of, &c, maketh oath, and ſaith, That For money lent. 
Richard Rae is juſtly indebted unto this deponent 
in 100 J. for money lent and advanced at his 
requeſt, N 
1 | = For 


128 
For money laid 


For money had 
and received. 


| Upon an account 
ſtated. 


For work done, 


and materials 
found, goods 
ſold and deliver- 
ed, money laid 
out, lent, and 
money had and 
received. . 


Aﬀidavits, 


For money by this deponent laid out, expended, 
and paid for the ſaid Richard Roe, at his requeſt, 
For money by the ſaid Richard Roe, had and re- 
ceived to and for the uſe of this deponent. 
Indebted unto this deponent in 1001. on an 
account ſtated between this deponent and the 
ſaid Richard Roe. LE $ 
For the work and labour of this deponent by him 
done for the ſaid Richard Roe, and for materials 
found therein, and for divers goods by this deponent 
ſold and delivered to the ſaid Richard Roe, and alſo 
for money by this deponent laid out, expended, and 
paid, for the ſaid Richard Roe, and for money lent 
and advanced by this deponent to the ſaid Richard 
Roe, at his requeſt, and alſo for money by the ſaid 
Richard Roe had and received to the uſe of this 


— 


deponent. a 


For goods ſold 
and delivered by 


partners. 


For goods ſold 


and delivered by 


N ſervant. 


| FJohn Denn, of, &c, woollen-draper, maketh oath 
and faith, That Richard Fenn is juſtly indebted to 


this deponent, and his partner, Richard Rce, in 


Iool. for goods ſold and delivered at his requeſt. 
The plaintiff's ſervant, if he knows of the debt 
being contracted, may (in the abſence of the maſ- 
ter) make affidavit of the debt being due, which 
will hold defendant to bail ; then the affidavit will 
run thus : | Du 
Joſeph Lamb, ſervant to Richard Fenn, of New- 
gate-ſtrect, Landon, leatherſeller, maketh,oath and 
ſaith, That John Denn is juſtly indebted to the ſaid 
Richard Fenn in 4001. for goods fold and delivered 
to the ſaid Fohn Henn. | | | 
If the work be done by a carpenter, coach- 
maker, or any other trade, wherein ſcrvants aud 
carriages are employed, the affidavit may be thus 


' {though in point of law all is ſuppoſed to be 


For work done 
by the plaintiff 
and his ſervants, 
4c. 


cartiages, at his requeſt. 


done by the maſter, and may be ſo laid in the 
declaration): 5 3 | 

For the work and labour of this deponent, done 
and performed by himſelf and his ſervants, for the 
ſaid John Denn, with his horſes, carts, and other 


For 


2 requeſt. 


Alfidatits. „ 
For the hire of divers horſes, mares, and geld - For the hire of _ 
ings, of this deponent let to the ſaid Jehn Denng horſes, 
and at his requeſt, _ 1 e eee, : 
For the work and labour of this deponent as a For work done 
ſurgeon, by bim done and performed, in and about far frgeon, and 
the healing and curing of the ſaid Fohn Denn of | 
divers wounds, and alſo for divers medicines, po- 
tions, aud plaiſters, by this deponent found and 


provided for the ſaid Fobn Denn, and at his 


43 


For divers medicines and other things, found 2 r 
and provided, adminiſtered and applied, to che faid ther. 
' Jahn Denn, by this deponent as an apothecary, and 
do divers of the family of the ſaid John Denn, and 
at his requeſt, 5 " | | + gd: 

For feeding and depaſturing of divers cattle of the For depafiuring 
ſaid John Denn, at his requeſt, for the ſpace of ſix f "6+ 
weeks, now elapſed. 1 => 

For the uſe and occupation of a certain meſſuage, For the uſe and 
and divers acres of land, with the appurtenances, — | 
fituate in the pariſh of High M ycomb, in the county 1 
of Bucks, for one year, now elapſed. F : 

For the uſe and occupation of a certain meſſuage, The like of a 
with the appurtenances, ſituate in Frith-/treet, Soho, A 
in the county of Middleſex, held by the ſaid Jobn 
Denn of this deponent, for the ſpace of one year, 
now elapſed, . „ 

For the uſe and occupation of certain rooms and For part of a 
apartments, in a certain meſſuage of this deponent, este. 
ſituate in Fleet: fireet, London, held and enjoyed by 
the ſaid John, for the ſpace of half a year now 
* ; : ; 5 r | | b 
| or certain arrears of rent, due and owing from e eas of 
the ſaid John Denn to this deponent, for ; uſe _ — 
and occupation of a certain meſſuage or tenement, 
with the appurtenances, ſituate and being in the 
pariſh of Saint Bride's, Fleet-Hirect, London, de- 
miſed by this deponent, by inlenture of leaſe, to 

the ſaid John Denn. 3 
Poor a gelding ſold and delivered by this deponent For a gelding 
do the ſaid John Denn, at his requeſt, | en, 
e . For : 


130 ; Aﬀidabits, 
For meat, drink, For meat, drink, waſhing, lodging, and other 
_ waſhing, && neceſſaries, by this deponent found and provided 
for the ſaid John Denn, and his family, at his 
2 requeſt, | 
Drawee againſt John Denn, of Burford, in the county of Oxford, 
be fafmer, maketh oath and ſaith, That Richard Fenn | 
a is juſtly and truly indebted unto this deponent in the 
ſum of fifty pounds, as the drawer of a promiſſory 
note, payable to this deponent or order, at a cer- 
tain day now paſt (or on demand). | | 
Indorſee againſt Upon a promiſſory note of hand, drawn by the 
. ſaid Richard Fenn, payable to one A. B. or order, 
and by him indorſed to this deponent. 
Indorſee againſt Ts juſtly indebted unto this deponent in fifty 
* pounds, as the indorſee of a promiſſory note of 
, hand, indorſed to this deponent. | 
On a note, where Is juſtly indebted unto this deponent in fifty 
— has been. pounds, upon a promiſſory note drawn by the 
>gainſt thedraw- ſaid Richard Fenn, payable to this deponent, or 


er. order, for one hundred pounds, at a day now 
paſt | | 

Quaker's affirm- A. B. of, c. (being one of the people called 

— Duakers) ſolemnly affirms, That C. D. is juſtly 


indebted to this deponent in the ſum of twenty 
pounds, upon a promiſſory note of hand, drawn by 
the ſaid C. D. payable to this affirmant, or order, 
at a day now paſt. . 
Drawee againft A. B. of, c. grocer, maketh oath and ſaith, 
3 ona bill That C. D. is indebted to this deponent in ſeventy 
exchanges , . 
pounds, as acceptor of a bill of exchange, payable 
| to this deponent or order. | | 
| Todorſee againft Indebted to this deponent, as indorſee of a bill 
Litto. of exchange in ſeventy pounds, accepted by the 
| ſaid C. D. | e 8 
| Tndorſee againſt In ſeventy pounds, as the indorſee of a bill of 
drawer, when exchange drawn by the ſaid C. D. upon one A. B. 
payable to his | g | ' 
own order, Payable to E. F. or his own order, and by him in- 
dorſed to this deponent. | 
In trover for A. B. of, &c. maketh oath and ſaith, That the 
* defendant now hath or lately had in his poſſeſſion 
divers goods and chatiels of this deponent's, of - 
| N value 


Afﬀidavits; 1 
value of 100 J. which he hath unlawfully converted 
to his own uſe, Pp Tat. 

That C. D. now hath, or lately had in his poſ- Trover for a 
ſeffion, a certain promiſſory note of hand of this de- ?*9mille'y note. 
ponent's, bearing date the 5th day of June 1783, 
whereby one A. B. ſix weeks after the date thereof, 
promiſed to pay to this deponent, or order, 40 J. 
for value received; and which ſaid promiſſory note 
the ſaid defendant hath unlawfully converted to his 
own uſe, | EO 
That C. D. now hath, or lately had in his poſ- The like for a 
ſeſſion, a certain bond or obligation of this depo- bond. | 
nent's, bearing date the 5th day of Fanuary 1733, 
entered into by one J. K. to this deponent, in the 
penal ſum of 400/. conditioned for the payment of 
200 J. as therein mentioned; and which ſaid bond 
the ſaid defendant hath unlawfully converted to his 
own uſe, $2 | | 

That C. D. now hath, or lately had in his poſ- The like for 
ſeſſion, divers deeds and writings of this deponent, ed generally. 
of the value of 400. and which deeds and writings | 
the ſaid defendant hath unlawtully converted to 
his own uſe. VV 5 

Affidavit ſtating that defendant was indebted to Affidavit ftating 
the plaintiff in treuer is bad; court ſaid, that a py 2. 
word ſo technical as trover ought not to be uſed. b. 
| Rule for entering a common appearance made 
abſolute. Hubbard v. Paches. H. Black. Rep. 218. 

That defendants have poſſeſſed themſelves of Another in 
divers goods belonging to the plaintiff, of the value rer. 
of 201, and have refuſed to deliver them up; and 


> 


that they, or ſome of them, have converted and diſ- 


poſed of them to their own uſe. This affidavit was 
held ſufficient in K. B. Cowp. Rep. 529. | 
That C. D. holds and unjuſtly detains from this In detinue, 
deponent a certain indenture of leaſe, bearing date 
the 4th day of February 183, made between C. D. 
of, &c, of the one part, and A. B. of, Sc. of 
the other part, and which ſaid indenture is of the 
value of twenty pounds and upwards to this de- 


ponent, . 


- * 
— 


— 


T0 - | Aﬀidavits. 


ona tel.. J. N. of, We. hoſier, maketh oath and ſaith, | 


| Judgments 


That C. D. is juſtly indebted unto this deponent in 
1001, and upwards, for principal and intereſt due 
on a bond, bearing date the 4th day of May laſt _ 
paſt, entered into by the ſaid defendant to this 
deponenty in the penal ſum of 200 J. conditioned 
for the payment of 100/, and Jawful. intereſt for 
the ſame, „ 1 8 | 5 
On an aſſien- A. B. of, Cc. mercer, and J. D. of, &. 
ment of 2 bond, gentleman, ſeverally make oath and ſay: And 
Aen. hrſt this deponent, A. B. for himſelf ſaith, Thar 
| C. D. did, by his bond, bearing date the 3d of 
Fibruary laſt paſt, become bound unto this depo- 
nent in the penal ſum of 2c0 J. conditioned for the 
payment of 100 J. and lawful intereſt, on a certain 
day now paſt. And this deponent further ſaith, 
That he did, by indenture, bearing date the 
8 day of laſt paſt, aſſign, transfer, and 
ſet over the ſaid bond unto the other deponent, 
J. D. and all monies due and owing thereon, for 
a valuable conſideration then paid by him the faid 
J. D. to this deponent. And theſe deponents A. B. 
and J. D. for themſelves, ſeverally ſay, That they 
have not, nor hath either of them received any 
part of the ſaid 10014. ſo due on the ſaid bond, or 
the intereſt thereof, either before or ſince the ſaid 
aſſignment, And this deponent J. D. for himſelf, 
further faith, That the ſaid C. D. is now juſtly 
indebted unto this deponent, as aſſignee as afore- 
ſaid, in the ſum of 102/. 10s. for the principal 
and intereſt due upon the ſaid bond. 5 
Affidavit for A. B of, c. mercer, maketh oath and ſaith, 
monry dne n That C D. is juſtly and truly indebted unto this 
deponent in thirty pounds, on and by virtue of a 
judgment recovered by this deponent in this honour- 
able court, againſt the ſaid defendant as of Eaſter 
term laſt paſt; and alſa in the further ſum of five 
pounds for his coſts and charges ſuſtained therein. 
1" annuity H. B. of, c. grocer, maketh oath and faith, 
g That C. D. is indebted unto this deponent in 500. 


for half a year's arrear of a certain annuity due to 
| | this 
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this deponent, upon und by virtue of a bond, bear- | 
ing date the 3d day of Fune 1789, entered into by 
the ſaid defendant to this deponent, in the penal 
ſum of 6007. conditioned for the payment of the 
ſum of 100 J. a year, for the life of the ſaid de- 
fendant, to this deponent. 3 e | 
A. B. of, c. tallow-chandler, maketh oath and Þy the 3 
ſaith, That C. D. is indebted unto this deponent 5 — 
1 M. as aſſignees of the eſtate and effects of 
J. K. a bankrupt, in twenty pounds, as appears by Barnes gr. 
an account under the bankrupt's hand, and delivered | 
to this deponent, and which ſum this deponent 
verily believes to be due from the ſaid defendant to 
the eſtate of the ſaid bankrupt. | | 
J. K. of, &c. grocer, executor of the laſt will By an executor, 
and teſtament of A. B. deceaſed, maketh oath and 2 
faith, That the above defendant is juſtly indebted 2 
-unto this deponent, as executor as aforeſaid, in fifty 
pounds, for goods ſold and delivered by ſaid A. B. 
in his life-time, as appears by the books of the ſaid 
A. B. and which ſum is now due from the ſaid 
defendant to the eſtate of the ſaid A. B. as be verily 
believes, | | 2 ; 
Upon a promiſſory note given by the defendant to Upon a note by 
the ſaid A. B. in his life-time, as he believes, and gare 70% 
as appears to this deponent by the note in his mY 
_ cuſtody, and which ſaid ſum is now due to this 
deponent, as executor as aforeſaid, as he verily 
believes. | | h 
In order to hold the defendant to bail for an How to proceed = 
aſlault, an affidavit muſt be prepared, ſworn to by ts bold to bail 
the plaintiff and a witneſs who was preſent, and ft c ful. 
laid before a judge; which affidavit is ingroſſed on 
a treble ſixpenny ſtamp paper, and ſworn before 
him: if he approves thereof, he will make an order 
thereon, | 5 N 
P. C. late mariner on boayd' the merchant ſhip An »ffidavit to 
the W.; B. R. commander, and J. H. late matiner bold 10 b. il foe 
on board the ſaid ſhip, ſeverally make oath and e 
ſay ; and firſt this deponent P. C. for himſelf ſaith, 
That in or about the month of June, in the year 


R 3 of 
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of our Lord 1 7 as this deponent was doing bis 
duty on board 


the ſaid ſhip, in hawling up the 
range cable, J. D. mate of the ſaid ſhip, ſtruck this 
deponent ſeveral violent blows on his head, and 
ſeveral parts of this deponent's body, with his 
clenched fiſt: and this deponent faith, That hav- 
ing threatened the ſaid 5. D. when he this depo- 
nent came to London, he would endeavour to pet 
ſatisfaction of him for ſuch ill treatment; from 
which ſaid expreſſion this deponent verily believes 
the ſaid 7. D. conceived great hatred and malice 

againſt this deponent, and often threatened this 


deponent, that he would have His life, if he ſhould 
be hanged for it: and this deponent ſaith, That on 
the homeward paſſage from Jamaica, as this depo- 


nent was doing his duty, in hoiſting out the boat 
belonging to the ſaid ſhip, in order to tow the ſaid 
ſhip, that ſhe ſhould not get foul of any other veſſel, 


the wind being calm, as this deponent was lower- 


ing the faid boat, the ſaid J. D. hailed to this de- 
ponent to Jet go the ſaid boat: and this deponent 


| ſaith, That he, according to his ſaid inſtructions, 


Tet the boat go, but not fo ſoon as the ſaid F. D. 
thought it might be done, whereupon the ſaid 
J. D. came to this deponent, and, with many op- 
probrious expreſſions and other ill uſage, ſtruck this 
deponent a violent blow on the right ſhoulder with 


ad rope, called the gibb haulyards, about two inches 


and a half in circumference : and this deponent 
faith, That from the violence of the ſaid blow the 
biood gufhed from this deponent's ſhoulder; and 
this deponent faith, Fhat the ſaid J. D. ſtruck this 
deponent ſeveral other violent blows, with the ſaid 
rope, on his loins, ſhoulder, and other parts of his 
body, ſo that his ſhoulder and other parts of bis 


dody were bruiſed and ſwelled : and this deponent 


ſaith, That from the ſaid il] treatment he remained 
ill about one month after, and that he ſtill continues 


to feel pains occaſioned by the ſaid ill treatment, as 


aforeſaid ; and that he did not do or ſay any thing, 
or give any provocation whatſoever to the ſaid F. D. 
| ES. De, oO 


% 


Allidabits. 


dio merit or deſerve ſuch ill treatment. And this 
deponent J. H. for himſelf ſaith, That he was 


preſent at the ſeveral times mentioned by the other 
deponent, and that he did ſee the ſaid P. C. ill 
treated in manner and form as by him above de- 

: and this deponent ſaith, That he did not 
ſee or hear the ſaid P. C. ſay or do any thing, in 
this deponent's hearing, to deſerve or merit ſuch ill 


treatment: and this deponent P. C. for himſelf, 


further ſaith, That he has been informed, and 
which information this deponent believes to be true, 
that the ſaid J. D. is a perſon of good circum- 
ſtances, and well able to make ſatisfaction for the 
ſaid ill treatment: and this deponent laſtly ſaith, 
That he is informed that the ſaid 7. D. will ſoon 
depart this realm; and unleſs he be held to bail, 
this deponent will be deprived of that ſatisfaction to 
which he thinks himſelf entitled by the laws of this 
country, 5 
It ſeems that an order has been refuſed on the 
plaintiff's own affidavit, 
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- Proceſs, 


| Proceſi, PROCESS is that by which a man is called 
into any temporal court, becauſe it is the be- 

ginning or principal part thereof by which the reſt 
is directed: or, if taken ſtrictly, it is the proceed- 

ing after the original and before judgment. Britton 

138. Crompton of Courts 133. 8 Rep. 157. Proceſs 

to call perſons into court, c. muſt be in the name 

of the king ; and if it iſſue from the ſuperior court, it 

ought, to be under the % of the chief zuflice, or of 
the ſenior judge of the court, if there be no chief ju 

tice; and if it iflues from any other court, it is to be 

under the tee of the r in commiſſion. Dalt. ch. 

| 132. Finch 436. Cro. Car. 393. ; 

men pecial writs By the 5 Geo. 2. c. 27. ſet. 5. it is enacted, That 
ſuits where the Where the cauſe of action ſhall wor amount to ten 
cauſe of action Pounds or upwards in any ſuperior court, or to forty 
ces not amount ſhillings or upwards in any inferior court, no ſpecial 
% writ or writs, nor any proceſs ſpecially therein ex- 
preſſing the cauſe or cauſes of action, ſhall be ſued 

forth or iſſued from any ſuch ſuferior or inferior 

court reſpectively, in order to compel any perſon to 

appear in ſuch court or courts ; and all proceedings 

and judgments, that ſhall be had on any ſuch writ 

or proceſs, ſhall be void; and every attorney, &c. 

ſuing forth or iſſuing out ſuch writ or proceſs, ſhall 

on penaltyof rol. forfeit ten pounds to the perſons aggrieved, who 

| way recover the ſame by action of debt, &c. 

— he name of the attorney ſhall be indorſed on 
on the writ, the writ or proceſs to be iſſued, Stat. 2 Geo, 2. c. 23. 
| ſefi. 22.; as alſo on the warrant granted by the 
ſheriff, on pain of 5/, But the not indorfing the 
name of the attorney on the warrant, ſhall not 

vitiate the ſame, provided the writ be regularly 

ſubſcribed, 22 Geo. 6. 13. ect. 4. Barnes 

329. 412. Lagget v. Watkins. n 
od Of 


Of commencing an action in this court by commin capias. 


The method of commencing an action in this The method of 
court if the defendant is to be Folden to bail, is as PO epi. 
follows: | : ; eber it bail» 
Prepare an aſſidavit of the plaintiff's demand, able. 
ingroſs it on a treble ſixpenny ſtamp paper, which 

is to be ſworn before a judge, or the filacer of the 

county where the writ iſſues; then prepare a præcipe 
for the writ, which muſt be adapted according to the 

nature of the action, and a capias (which may be had tn a country 
at the ſtationer's already printed, except the ac-etiam), cauſe the affi- 
and alſo a warrant or memorandum to proſecute pere u ſworn 
the ſuit purſuant to the ſtatute 25 Geo. 3. c. 80. miſlioner there, 
on a 25. 6d. ſtamp: take the affidavit, præcipe, | 
capias and warrant to the proper filacer, who will 
ſign ſame, pay 2s. 24.; then go to the ſeal office, 

No. 3, Inner Temple Lane, and get ſame ſealed, 
pay 7 d. The warrant is obtained at the ſheriff's 

office (if in Middleſex, in Took's Court, Curſitor- 

Street); if in Londin, in Grocer's Alley, in the 
Poultry, pay 44.; if in Surry, Eſſex, or Kent, 

pay.6d.; any other county, 25s. 6d. 5 | 

The neceſſary precedents for the warrant or 


memorandum, writ and præcipe, will be as follow. 


In the Court of Common Pleas, ES 
Middleſex, I Richard Nix is retained to proſecute, Warrant to 
to wit. J by Richard Fenn, as his attorney, EINER 
| againſt John Denn. 3 13 
8 Richard Nix, plaintiff 's attorney. 
No. on the file. | : 
If by an agent to the ſolicitor immediately re- 
tained, add, by G. H. his agent. . 
Entered or filed of record this day of 


in the 3oth year of king Geo, III. | 
(Officer's Name.) 


Theſe latter words are wrote by the filacer. 


None of the duties mentioned in the act are to None of the 
be charged to the client ; if they are charged, _ ——— — 


/ 


ö Ptoceſs. 

to be diſallowed : or if paid, the attorney to refund, 

and pay coſts. 25 Geo. 3. c. 80. ſ. 20, 
Agents to be re- The agents are to be repaid the 25. 64. ſtamp 
paid the 23. 6d, for the memorandum or warrant, by the ſolicitor 
| employed in the fuit. ſea. 25. . 
C2pias in debt George the Third, by the grace of God, of Great 
requiring bail. Britain, France, and Ireland, King, Defender of 
the Faith, and ſo forth, To the ſheriff of Midaleſex, 
greeting: We command you, that you take John 
Denn, late of Weſtminſter, in your county, yeoman, 
and Richard Roe, late of the ſame place, yeoman, 
if they ſhall be found in your bailiwick, and them 
ſafely keep, ſo that you may have their bodies 
before our juſtices at Weſiminſter, in eight days of 
Saint Hilary, to anſwer Richard Tenn, in a plea, 
wherefore, with force and arms, the cloſe of the 
ſaid Richard at Weſiminſter they broke, and other 
wrongs to him did, to the great damage of the ſaid 
At uiian. Richard, and againſt our peace; and alſo that the 
ſaid John Denn may anſwer the ſaid Richard Fenn, 
Fa. according to the cuſiom of our court of Common Bench, 
þ cp of iu @ certain plea of debt upon demand, for one hundred 
g unds; and have you there this writ. Witneſs 
Alexander Lord Loughborough, at Weſtminſter, the 
28th day of November, in the 3oth year of our reign. 
| Cu. J. P. Attorney. 
Inner Temple, 
| 24 Fanuary 1790. 
Izndorſe the attorney's name and? Oath for 50 l. 
ſum ſworn to on the back. ] per affidavit filed. 


138 | 


Make a precipe for the filacer thus, on plain paper. 
Pracipe for the Middleſex, j Capias for Richard Fenn againſt Fobn 
_ office, to wit. 0 Denn, late of W:ftmin/ler, in the ſaid 
county, yeoman, treſpaſs at Meſiminſter, debt for 

100/, returnable in eight days of Saint Hilary. 
= F. P. Attorney. 

Oath for 501. = Inner Temple, 

Me | 3 2d January 1790. 
. 65 8 UE 


The writ of capias muſt be made on a general Return. 


return day. 1 Barnes 295. Lloyd v. Beeſton. And 
there muſt be fifteen days between the gie and 
return. 2 Will. 117. e v. Taylor. Barnes 
409. Williams v. Faulkner, But it may be teſted 
before the cauſe of action accrued in every caſe 


(except where the plaintiff” proceeds to an outlawry); 
and ſuch ge muſt bear date in term. 
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It is not neceſſary to add the filacer's name to a Filacer's name, 


capias. Froſi v. Eylesand Fagues. H. Blacks. Rep. 120. 


George the Third, &c. To the ſheriffs of London, Ca 


reeting. We command you that you take Richard 
Fenn, late of 1/e/tminfler, in your county, yeoman, 


and Richard Roe, late of the ſame place, yeoman, 
if they may be found in your bailiwick, and them 


ſafely keep, ſo that you may have their bodies be- 


fore our juſtices at //Veflminſler, in eight days. of 


Saint Hilary, to anſwer Fohn Denn, in a plea 


| Wherefore with force and arms the cloſe of the ſaid 
John Denn, at London, they broke, and 6ther wrongs 
to him did, to the great damage of the ſaid John 


pias in caſe, 


Denn, and againſt our peace; „ and alſo that the Ae. etiam. 


40 ſaid Richard may anſwer the ſaid John, according 


* to the cuſtom of cur court of Common Bench, in a- 


« certain plea of treſpaſs on the caſe, upon promiſes, 


„to the damage of the ſaid John of thirty pounds ;” 


and have you there this writ, Witneſs Alexander 


Lord Leughborough, at W:/tminſler, the 28th day 
of November, in the goth year of our reign, 


London. Capias for John Denn againſt Richard The pracipe. 


Fenn, late of Weſiminſter, in the ſaid county, 
| yeoman, treſpaſs at Veſiminſter. Caſe for 301. 


upon promiſes, returnable in eight days of Saint 


Hilary. 

| | ys = Yo . Attorney. 
| Oath for 151. Inner Temple, 
EO | 2d January 1790. 


This court cannot amend an original writ, be- Amendment of 
cauſe it iſſues out of the court of chancery; yet in in the 


this court can amend all meſue proceſs, and alſo an 
4 4 ttach- 


3.40 Proceſs. 3 
attachment of privilege : therefore they ordered 2 
capias to be amended, there not being fifteen days 
between the teſte and return. Carty v. A/bley, 
3 Wil. 454 ns 
The want of 15 Cockell, Serjeant, moved to ſet aſide the proceedings 
8e. between th* on a common coptas for irregularity, becauſe thefe 
NT were not fifteen days between the tee and return, 
may be amend- Court (aid, the practice was to allow the 72//e to be 
ed, amended, and therefore no rule, Bourchier v, 
Whittle. H. Black. Rep. 291. contra 2 Wil. 
117. Atkinſon v. Taylor. FE | 
If the capras is ſued into any other county, viz, 
Oxford, lay the treſpaſs at Oxford, or any other 
| town in the county. 

Ac. etiam fer an And alſo that the ſaid Richard Fenn may anſwer 
afſavit, the ſaid John, according to the cuſtom of our court 
of Common Bench, in a certain plea of treſpaſs 
and aſſault to the damage of the ſaid Jobn of 1001. 
N. B. You indorſe the writ thus, „Bail by 

& order of Mr. Juſtice Gould, for 201.” 
In covenant. And alſo that the ſaid Rechard may anſwer the 
R ſaid John, according to the cuſtom of our court of 
Common Bench, in a certain plea of breach of 

| covenant, to the damage of the ſaid John of 50. 
Ia trover, And alſo that the ſaid Richard may anſwer the 
ſaid John, according to the cuſtom of our court of 
Common Bench, in a plea for the converting and 
diſpoſing of the goods and chattels of the ſaid John, 
to ibe value of 50 . : | 
Detinue. And alſo that the ſaid Richard may anſwer the 
ſaid John, according to the cuſtom of our court of 
Common Beach, in a plea for the detaining of the 
goods and chattels of the ſaid 7aobn, to the value of 
col. | 

If two defend- : And alſo that the ſaid John and Richard may 
ants, ſeycraliy ſeverally anſwer the ſaid John Dae, according to the 
» be arreſted, cuſtom of our court of Common Bench, in a certain 
plea of treſpaſs on the caſe, to the damage of the 
faid John Doc of 4ol. 
As executor in And alſo that the ſaid John may anſwer the ſaid 


Calc, Richard, as executor of the laſt will and —_— | 
. 


Proceſs, =—_ 
of Simon Vowel, deceaſed, in a certain plea of treſ- 
| paſs on the caſe upon promiſes, to the damage of 
the ſaid Richard, executor as aforeſaid, of 100 1. 

And alſo that the ſaid John may anſwer the ſaid As adminiſtra- 
Richard, as adminiftrator of all and ſingular the tor on bond. 
goods, chattels, and credits of John Yowel, deceaſed, 
according to the cuſtom. of our court of Common 
Bench, in a certain plea of debt upon demand for 
200 J. | | | | 

And alſo that the ſaid John may anſwer the ſaid As agnees, . 
Richard and Fames, as aſſignees of the eſtate and 
effects of James Doe, a bankrupt, according to the 
cuſtom of our court of Common Bench, in a certain 
plea of treſpaſs on the caſe, to the damage of the 
ſaid Richard and James, affignees as aforeſaid, of 
fifty pounds, and have there, Cc. „ 

Ey Hat. 5 Geo. 2. c. 27, it is enacted, That 
<« in peculiar franchiſes and juriſdictions the proper 
4e officer ſhall execute the proceſs ; this means 
„ where it requires bail” 

The printed capias is made to run in the plural 
number; therefore if there is no more than one de- 
fendant to be ſued, add John Doe, or Richard Roe, 
being the uſual names inſerted for that purpoſe, | 

George the Third, by the grace of God, of Great Cipiag, rainft 
Britain, France, and Ireland, King, Defender of we OY 
the Faith, Wc. to the ſheriffs of London, greeting: 
We command you, that you take *Fohn Denn, late 
of London, merchant, and Richard Fenn, late of the 
ſame place, merchant, if they ſhall be found in 
your bailiwick, and keep them ſafely, fo that you 
may have their bodies before our juſtices at Hei- 
minſter, in eight days of St. Hilary, to anſwer A. B. 
of a plea, wherefore with force and arms the cloſe 
of the ſaid H. B. at London, they broke, and other 
wrongs to him did, to the great damage of the 
ſaid A. B. and againſt our peace; “ and alſo that Ac. eam. 
the ſaid John and Richard may ſcverally anſwer 
*© the ſaid A. according to the cuſtam of our court of 
Common Bench, in à certain plea of treſpaſs on the 
© cafe, (or whatever the action is) on promiſes, to 

3 ; | «6 the 


„ ee 
= 
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6 the damage f the faid A. of fixty pounds; * and 


have there this writ. Witneſs een Lord 


| Longhborough, at Meſiminſter, the 28th day of 


Procipe, 


. 
continuance, 


November, in the zoth year of our reign. 
London. Capias for A. B. againſt Fohn Denn, late 


of London, merchant, and Richard Fenn, late of the 


ſame place, merchant, treſpaſs at London, cafe for 
ſixty pounds, upon promiſes ſeverally, returnable 


in eight 5 of ve, Hilary. 
A. K. Attorney. 


5th January 1790. | 

Oath for i TY: againſt Job Denn. | 

_ Oath for 151. againſt Richard Fenn, 

If the defendant cannot be taken on the capiag 
before the return thereof, then you may have a 
capias by centinuance, which is the ſame as the capras 
already printed; and do not add the words (“ as 


| before we have commanded you” ); but the only dif- 


The day of . 


ing the writ 13 
to be ſet down 


thereon. 


If defendant 
lives in a 


ference is in the præcipe to the filacer thus, London, 


(l.) Capias by continuance for John Doe againſt Richard 


Roe, late of, Cc. treſpaſs at London, returnable 
on, &c, The filacer charges ſigning 10 d. and 
ſeal 7d. N. B. Put the date of the Arft writ on 
the præcipe. 
he filacer formerly uſed. to make out theſe 
writs on receiving the præcipe; but as there is a 
greatdeal more buſineſs done now than formerly, the 
attornies make them out for expedition themſelves. 
And by ſeveral ſtatutes, Every officer or clerk 
of this court, who ſhall fign any writ or proceſs 
before judgment to arreſt any perſon thereupon, 
ſhall, before the ſigning thereof, ſet down, upon 
ſuch yrit or proceſs, the day and year of his ſigning 
the ſame, which ſhall be entered upen the remem- 
brance, upon the forfeiture of ten pounds. 5 & 6 
W. & M. c. 21. J 3. 0 & 10 V. 3. c. 25. ſe 42. 
Geo. 2. c. 35. TS Pra, Rig. C. P. 440, 441- 
Barnes 420. 
If the defendant lives | in any liberty where the 


ſherift, to whom the writ is directed, cannot enter, 
te 


to arreſt the body, make out a nm omittas capias in 
the firſt inſtance, to empower him to enter into 
that liberty, and which is as follows: 5 
Seorge the Third, Cc. To the ſheriff of Norfolk, Non omittay 
greeting. We command you, that you omit not, ia. 
dy reaſon of any liberty in your baili wick, but that 
| you enter the ſame, and take Febn Prieſt, late of 
Thetford in your county, yeoman, and Richard Roe, 8 
late of the ſame place, yeoman, if they ſhall be A memorandum 
found in your baili wick, and keep them ſafely, io 97 Warrant is 


neceſſary, if ſued. : 


that you may have their bodies before our juſtices at 5 in tbe f 
Meſiminſter, in eight days of Saint Hilary, to anſwer inflance. 
James Spratt, in a plea, wherefore with force and | 
arms the cloſe of the ſaid James at Thetford they 

broke, and other wrongs to him did to the great da- 

mage of the ſaid James, and againſt our peace; 

* and alſo that the ſaid John may anſwer the ſaid Ac-etiam, 
« James according to the cuſlom of our court 4 

« Common Bench, in a certain plea of treſpaſs on the 
$6 caſe upon promiſes, to the damage of the ſaid 

« James, of 1001.“ and have you there this writ, 
Witneſs Alexander Lord Loughborough, at Net- 
minfler the 28th day of November, in the 3oth year 

of our reign. | 
Norfolk (ſſ.) Non omittas capias, for James Spratt, Præcipe. 
againſt John Prieſt, late of Thetford, yeoman, 
treſpaſs at Thetford, caſe for one hundred pounds, 
| 15 promiſes, returnable on the morrow of 4 

ouls, | 


* J. X. Attorney. 
Onh for 50 /. S th January 1790. 
Pay filacer ſigning 8s. 6d.; ſeal 15. 2d. 


Formerly, if the defendant could not be found in Until lately, if 


the county where the capias iſſued, or that he did 4<fendant did 


not live in the county where the plaintiff intended _— 


to lay his venue, in order to arreſt him in another weave laid, 2 


county, a writ of teſfatum capias iſſued, directed to it of :efarum 


that ſheriff, wherein was recited the firſt writc 
and that it was te/lified, teſtatum eſt, that the 
#* defendant lurks and wandert in his bailiwick, where« © 

5 «c fors 
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144 e Proceſs, 
c fore he is commanded to take him as in the former 
ce capias.” But the court, ſeeing the great incon- 
venience which the practiſers. were led into, by 
putting in bail in the county where the te/fatum 
/ iſſued, in/lead of the county where the capias iſſued, 
in Hilary term 1781, made a rule on the ſheriffs 
to put vpon their warrants from what county the 
capias iſſued. This not having the full effect intend- 
ed, in Hilary term 1782, the following rale was 
made, a 4 | Bo 
Plaintiff may I bercas in actions where ſpecial bail may be re- 
teclare in 2 dif- guired, in caſe the defendant reſides in a different 
ferent county 7 , * 
than that in county from that where the cauſe action ariſes, and 
which the arreſt qyhere it ought i0 be laid, and may on the part of the 
= wow * defendant be compelled to be tried, but on the part of the 
waiver o 2 . . 3 
bail, pflaintiſf to entitle himſelf ſo to declare, it is neceſſary 
to ſue a capias in the one county, and then a teſtatum 
capias into the other, and miflakes frequently happen by 
puiting in bail with the filacer of the county where the 
arreſt is, inſtead of that in which the firſt capias iſſued, 
by means whereof great expence and delays are often 
occaſioned; It is therefore ordered by this court, 
where an arreſt ſhall be by virtue of a capias ad 
reſpondendum in any county, and bail ſhall be put 
in thereupon, and the plaintiff ſhall think proper 
aſterwards to declare in a different county, it ſhall 
not be deemed. a waiver of bail: but the recog- 
nizance of the bail ſha]l be as effectual for the 
benefit of the plaintiff, and he may proceed thereon 
againſt the bail, in the ſame. manner as if the 
plaintiff had declared againſt the defendant in the 
| ſame county in which the bail was put in. 
Which rule bw Which rule without doubt has taken away the 
— the writ of tehatum capias; ſo that now, if the defend- 
ant cannot be found in the county where the firſt 
captas iſſued,” the plaintiff's attorney, on taking an 
office copy of the affidavit, marked by. the filacer 
for the county where the firſt writ i ſued, may make 
out a capias (as before) into another county; pay 
15. for the copy of the affidavit; ſtamp and . 
| 15. 74. 5 


Ns —_ | ä 
bs — © —— 


al — 


Proteſs. 


I's. 74. 3 ſigning capias with the new filacer 25. 2d.; 
ſeal 7 d.; without having any return of the ficſt 
as, N. B. The day the firſt writ iſſued, and 


capias. ned, 
the county ſhould be marked on the prœcipe. 


And the reaſon for baving the teſtatum was, that Rea 
the plaintiff loſt his bail, it he declared in any log the tell. tam. 


other county than that in which the capias iſſued ; 


| ſo that if the defendant lived in any other county _ 


than that in which the plaintiff intended to tiy 
bis cauſe, he was obliged to have a feſlatum capias 

to. arreſt him, and which he might iſſue in the fuit 
inſtance, though the ſuggeſtion of the capias baving 
iſſued was but fiction; yet it being beneficial to ail 
parties was readily acquieſced in, being one in many 
inſtances to illuſtrate that maxim of law, that in 
ficlione Juris conſiſlit æguitas. 


If the defendant lives in a county palatine, and Cavizs now iſſbes 


is to be held to bail, the writ may now be a capas, into county pa- 
1 ; + tine. 


directed to the Chancellor of the county palatine of 
Lancaſter; to the Chamberlain of the county pa- 


latine of Cheſtir; or to the Biſhop of Durham; 


and not a 7e/latum capias as formerly, but the debt 
muſt amount to 201. Stat. 11 & 12 W. 3. c. . 


fect. 2. | 


Diredtians to hs booed in Writs directed to Cheſter, 
Lancaſter, and Durham, being the Counties Palatine, 


| Tothe Chamberlain of our coun 3 Cheſter, Cheſter 


or to his deputy there, greeting, Oc. 


To the Chancellor of our county palatine of Lancafer, Lancafles, 


or to his deputy there, greeting, &c. 


To the Reverend Father in God, | by permiſ- Durham, 


ſion Lord Biſhop of Durham, or to his Chancellor there, 
greeting, &c, . e 


5 Gorge the Third, by the grace of God of > fa Capias to the 
Britain, France, and Ireland, King, Defender of 222 To 


tze Faith, &c, to the chamberlain of our county 


Ing, We command you, that by our writ under the 
cal of our ſaid county palatine, to be duly m 


at ef 1 12 | $6 _ A memorandum | 
p Lancaſter, or to his deputy there, greet- „ ent n 15 
26 6. ſtam 


ade, muſt be filed, 
and 


146 


Ac- etiam. 


Tbe like to 


Cheſter and 
Durham. 


præcipe. 


Cinque Ports, 


Cap, to the 
Cinque Ports. 


Proceſs. 


and to be directed to the ſheriff of the faid county 


palatine, you command the ſaid ſheriff, that he take 
2 Knott, late of, &c. yeoman, and Richard Roe, 
ate of the ſame place, yeoman, if they be found 
in his bailiwick, and them ſafeiy keep, ſo that you 
may have their bodies before our juſtices at V. 
minſier, in eight days of Saint Hilary, to anſwer 
Richard Fenn, in a plea, wherefore with force and 


arms the cloſe of the ſaid Richard Fenn at Lancaſter 


they broke, and other wrongs to him did, to the 


great damage of the ſaid Richard Fenn, and againſt 


our peace; * and alſo that the ſaid John may anſwer 


„ the ſaid Richard, according to the cuſſom of our 


cc court of Common Bench, in a certain plea of ireſ- 
& paſs on the caſe upon promiſes, to the damage of the 
« ſaid Richard Fenn of fifty pounds; and have there 
this writ. Witneſs Alexander Lord Loughborough, 
at W:/tmin/ter, the 28th day of November, in the 
3oth year of our reign. f 
The like form will do for Che/fler ; but for Dur- 
ham ſay, We command you, that under the ſeal of 


your biſhoprick, to be duly made and directed to the 


ſheriff of the county of Durham, you cauſe the ſaid 


ſheriff to be commanded, that he take John Knott, 


late , &c. as in the former. | 
Co. Pal. of Lancaſter, capias for Richard Fenn 
againſt John Knott, late of, &c, treſp, at Lancaſter, 
and alſo for fifty pounds on promiſes, returnable 

in eight days of Saint Hilary. . 
Oath for 251. T. P. Attorney. 


Take it to the filacer, Mr. Roberts, to ſign; pay 
25. 24, ſeal 74, | . , 

If the defendant lives in any of the Cinque ports, 
as Haſtings, Romney, Hythe, Dover, or Sandwich, 
a teſtatum is not neceſſary. ' But the direction muſt 
be, To the conſiable of our caſtle of Dover, or to his 
deputy there, © | 1 | 

George the Third, by the grace of God of Great 
Britain, &c, to the conſtable of our caſtle of Dover, 
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or to his deputy there, greeting, We command A memorandum 


or minute muſt 
enn, late of Dover, yeo- Pf gie un 2 


you, that you take John 


man, and Richard Rue, late of the ſame place, yeo- 2, 64, fp, 


man, if they ſhall be found in your bailiwick, and 
them ſafely keep, fo that you have their bodies 
before our juſtices at Veſiminſter, in eight days of 
Saint Hilary, to anſwer Richard Fenn, in a plea, 
Wherefore with force and arms the cloſe of the ſaid © 
Richard, at Maid/ione, they broke, and other wrongs 
to him did, to the great damage of the ſaid Richard, 
and againſt our peace; and alſo that the ſaid John Aci. 
may anſwer the ſaid Richard, according to the cuſtom 
of our court of Common Bench, in à certain plea of 
treſpaſs on the caſe, upon promiſes, to the damage of 
the ſaid Richard of 100/. and have you there this 
writ. Witneſs, Alexander Lord Loughborough, at 
 Wejtminſler, the 28th day of November, in the 3oth 
year of our reign. . 5 
Cinque Ports. Capias for Richard Fenn againſt Pracipes 
Jobn Denn, late of Dover, yeoman, treſpaſs at 

Maid/tone, caſe for 1001. on promiſes, returnable 
in eight days of St. Hilary. i | 

Oath for 50 . T. P. Attorney. 


The filacer ſigns this; pay him 55. 6d. 7d. ſeal. ; 


CITIES and TOWNS having a SyzzIvy 


: Or SHERIFFS, 

Cities of Cities of 2 
Briſtol Canterbury A 
Coventry n S 
Cheſter & | Litchfield, and | © 
Vork | 5: | Worceſter 8 
Glouceſter 8 

Lincoln | 7 8 Towns of IJ, - 
| London | S | Kingſton upon Hull | 
Norwich > | Southampton _ 
and # Pool, and 19 
Town of | Newcaſtle upon Tyne ] 8 
Nottingham J | 5 
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148 | Common Proceſs, 


How to proceed in aftions where the de- 
Fendant is not to be held to bail. 


Common capias IF the cauſe of action does not require bail, 
to be perſovally or if you mean to ſerve the defendant with proceſs 
ſerved, - 
only, then the Stat. 12 Geo. 2. c. 29, enacts, 
That in all caſes where the cauſe of action ſhall not 
amount to ten pounds or upwards, in any ſuperior 
court, the d:fendant ſhall not be arreſted, but ſhall 
be ſerved perſonally with a copy of the proceſs. And 
5 Geo. 2. c. 27. . 4. That upon every copy | 
of ſuch proceſs to be ſerved, ſhall be written an 
Ergliſb notice to ſuch defendant, of the intent and 
meaning of ſuch ſervice, to the effect following: 
Notice, A. B. you are ſerved with this proceſs, to the intent 
that you may, by your attorney, appear in his Ma- 
Jeſty's court of Common Pleas, at the return theredf, 
being the day of in order to 
your defence in this action. And for which notice 
no fee ſhall be demanded. 8 
The form of a Ceorge the Third, by the grace of God of Great 
comman COP Britain, France, and ſreland, King, Defender of the 
„ Sheriffs of Faith, Sc. to the * ſheriff of Middleſex, greeting: 
5 We command you, that you take Peter Roberts, 
late of Veſiminſter, in your county, mercer, and 
Richard Roe, of the ſame place, yeoman, if they 
ſhall be found in your bailiwick, and them ſafely 
keep, ſo that you may have their bodies before our 
This capias will juſtices at Heſiminſler, in eight days of Saint Hilary, 
re ek de. to anſwer John Denn, in a plea, wherefore with 
* tiaue, oven at, force and arms the cloſe of the ſaid Jobi Denn at 
&c. being oily J//+/tmin/ler they broke, and other wrongs to him 
rep due did, to the great damage of the ſa'a Ibn, and 
e bet” againſt our peace; and have you there this writ. 
Witneſs Alexander Lord Loughborough, at Wiftmin- 
5 lr, the 28th day of November, in the 3oth year 
of our rein. : 8 


Mr, 


Common Proceſs, . 


Mr. Peter Roberts, you are ſerved with this Nutice, 
proceſs, to the intent that you may, by your attor- 
ney, appear + in his Majeſty's court of Common 
Pleas, at the. return thereof, being the 20th day of 
January next, in order to your defence in this 
z ction. Indorſe the attorney's name, place of abode, 
and the day ſued out, on the copy and writ. 

Middlſex. (fs.) Capias for Jahn Denn againſt Precipe. 
Peter Roberts, treſpaſs at We/lminfler, returnable 
in eight days of Saint Hilary. | 

2d January 1790, FJ. P. Aitorney, 


To be ſigned by the filacer; pay 25. 2 d. ſeal 74, 
A memorandum or warrant muſt be made out on a 
25. 64. ſtamp, to be filed at the ſame time. | 
In the filling up of proceſs not bailable, there are Three things 
three things to be obſerved: iſt, In che notice, the — 0 
very day of the return mult be inſer ted, although it 
happens generally on a Sunday. Barnes 293. 
Aljop v. Nicholls, 294. Green v. Watkins, zd, The 
notice to appear mult be directed to the defendart by 
the ſame name as the proceſs, being particularly ſo 
expreſſed in the act of 5 Geo. 2. 3d, That the 
name of the defendant muſt be inſerted as thus: 
« Mr. A. B. You are ſerved,” &c, otherwile the 
writ may be quaſhed on motion. 
28th.of April 1768. E. T. This court declared, Service on the 
That from this day forward, all meſne proceſs ſerved ae a 
upon the return day thereof ſhall be deemed regu- " | 
lar, agreeable to the practice of the court of King's 
Bench. 2 Wilſ. 372. 5 | 
Crurt declared, That the ſervice of proceſs by a Proceſs not to be 
bailiff, who could neither write nor read, was not ſerved ” * 
good; and the ſtatute intended that proceſs ſhould _— 3 
not be ſerved by illiterate perſons, becauſe it directs read. 
that affidavit ſhould be made of the ſervice of a 
copy of the proceſs. Delafield v. Jones, Cookt's 
Rep. 34. | | . 


+ Tf againſt huſband and wife, ſay, * Appoar for yourſelf, and 
Sarah your voie. 5 3 
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Tt may be ſerved Proceſs may be ſerved in a peculiar franchiſe by 


in a franchiſe. any perſon, for the ſtatute 5 Geo. 2. c. 27. does 8 


not make ſuch ſervice void. Hall v. Billy. Cooke's 
| Rep. 96. | | | 
On ſervice need The writ need not be ſhewn at the time of 
notſhewthewrit. ſervice. Panchand v. Woolley. Barnes 302, 
Name muſtbeto The notice to appear to the writ muſt contain 
the notice. the name of the defendant on whom it is ſerved. 
Morgman v. Plank, H. Black, Rep. 100, 1 Wil. 
104. : 5 | 
Tf againſt baron If the proceſs be againſt baron and feme, ſervice 
and ſeme. on the huſband is ſufficient for both; and if the 
| hufband does not appear for himſelf and wife, plain- 
tiff may enter an appearance for both. Barnes 412. 
Collins v. Shapland & Us. 406. Buncombe v. Love 
„ 8 
Tf joint, bot If the action be joint, againſt hꝛus or more perſons, 
muſt be ſerved. ach muſt be ſerved with a copy of the proceſs. 
Irregularityin Irxregularity in ſervice of proceſs may be com- 
ſerviceto be plained of any time before ' interlocutory judg- 
complained of | 
before interlo- ment, but not after. Barnes 269. Wetherball v. 
cutory judgment. FJawes, "Prat. Reg. 355. Jemmett v. Joyer. | 
If common pro- If the proceſs be directed into a county palatine, the 
ceſs go ĩnto a pa- defendant is to be ſerved with a copy of the proceſs, 
3 tobe and not with the mandate thereupon from the 
biſhop, or chancellor to the ſheriff, Barnes 406, 
| Byres v. Whitaker. | 
If complaint 3s If the defendant complains of an irregularity in 
er "2. the proceſs, or notice ſubſcribed, he muſt annex 
we or acces, the copy to his affidavit, that it may appear to the 
muſt annex copy court. PEN . | 
to affidavit. A miſtake in proceſs is cured by defendant's 
A miſtake in . . 3 
proceſs is cured entering an appearance, but not if plaintiff enters 
by appearance, It according to the ſtatute, * Meftall v. Finch. 
Barnes 406. 5 | | 
Netice, Notice muſt be given on ſervice of proceſs, though 
the writ be ſpecial, and the debt above ten pounds. 
Cooles Rep. 143. Atword v. Meredith, Proceſs 
ſerved without any notice to appear is void, 4/614. 
100, Cick v. Turner, BE | | 
Copy 


* 


Common Proceſs. 
Copy of proceſs being tendered to defendant at 


157 
Service, 


nis houſe, and he refuſing to accept it, held leav- 
ing it there was good ſervice, Wood v. Dodgſon. 


Barnes 278. N = 
N. B. This means at the time, 
Held, that a copy of proceſs incloſed in a letter 
delivered to the defendant, who opened ſame and 
took out the copy, was good ſervice. Boſwell v, 
Roberts, Barnes 422. 
Proceſs delivered without the filacer's name to 


” 


it held good. Rep. & Ca/. in pr. g06, Marley © 


v. Jahnſon. - 

f the defendant cannot be taken on the firſt writ, 
or ſerved with a copy of it, and you do not pro- 
poſe to outlaw him, ſue out a capias by continuance, 
and in that caſe you need not put the words in the 


Capias per cone. 
tinuance. 


writ, „a4 before we have commanded you, for the 


præcipe left with the filacer has the words, © capias 


per continuance,” which ſhews there has been a 


former writ; and ſo the ſame with the third, or 


any other number of writs: pay ſigning 1074. . 


ſeal 7 d. Put on the præcipe the day the firft writ 
i ed. | | | 

and returnable in Hilary Term following, miſſing 
Michaelmas, is void; and plaintiff is liable to 
treſpaſs and falſe impriſonment ; for he cannot 


Capias ad reſpondendum, teſted in Trinity Term, Capias miing 


one term in its 


return, bad, 


juſtify under a veid or irregular proceſs. 22 | 


341. Parſons v. Lloyd. There is a difference 
between writs of meſne proceſs and writs of execution; 
for in the caſe of writs of meſne proceſs, if a term 


be omitted between the tee and return, the 


cauſe is out of court; but that is to be underſtood 


in perſonal actions: In the caſe of a writ of 


execution the cauſe is come to it's end. De Grey 
Cb. J. vide 1 Ld. Raym. 775. Shirley v. Wright, 
where theſe diſtinctions are well taken, 2 Noll. 
Rep. 442. vide 2 Black. Rep. 846. S. C. 

An advantage cannot be taken of the irregularity 
of proceſs, without having it returned and before 


the court, Perrott v. Heels. 3 Will. 58. 
„ Special 
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Special Bail. 


Definition of AlL, Ballium (from the French bailler, which 
0 comes from the Greek Bana, and ſignifies to 
N deliver into hands), is uſed in our common law for 
the freeing or ſetting at liberty of one arreſted or 
impriſoned upon any action, either civil or criminal, 
on ſurety taken for his appearance, at a day- and 
place certain. Bract. lib. 3. tract. 2. c. 8 
Why called bail, The reaſon why it is called bail is, becauſe by 
this means the party reſtrained is delivered into the 
hands of thoſe that bind themſelves for his forth- 
coming, in order to a ſafe keeping or protection 
from priſon; and the end of bail is, to ſatisfy the 
condemnation and coſts, or render the defendant 
| to priſon. 
Bail and main- Bail and mainprize are often uſed promiſcuouſly 
e ein law books, as ſignifying one and the ſame _ 
thing, and agree in this notion, that they ſave a 
man from impriſonment in the common gaol, his 
friends undertaking for him, hefore certain perſons 
for that purpoſe authoriſed, that he ſhail appear at 
a certain day, and anſwer whatever ſhall be ob- 
jected to him in a legal way. 2 Haw. P. C. c. 88. 
4 Inft. 180. The chief difference is, that a man's 
mainpernors are barely his ſureties, and cannot im- 
priſon him themſelves to ſecure his appearance, as 
his bail may, who are looked upon as his gaolers, 
to whoſe cuſtody he is committed. and therefore 
may take him upon a Sunday, confine him till the 
next day, and then render him. 6 ed. 231. Lord 
Barone 706. 12 Med. 275. | 
No avorn-y t> By rule Mich. 6 Geo. 2. It is ordered has 
be bail. a'ter the laf day of this term, no attorney of this or 
| any other court, or any perſon practiſi-g as ſuch, ſhall 
be tail in any ſuit or action depending in this court. 
It has been held that uncer this rule articled clerks 
to attornies cannot juſtify as bail, Laing v. Curdall. 
H. Blacks. Rep. 70. | 
3 | Not- 


Special Bail. „„ 
Notwithſtanding this rule, it has been held, that Anattorney may 
an attorney, though he cannot be allowed to Juſtify, be bail to render, 
yet he is /ufficrent bail to ſurrender without juſtift= | 
cation. Fackſon & Trinder. 2 Black, Rep. 1180, — 
By rule Hil. 5 Geo. 2. It is ordered, that no No officer to be 
ſheriff's officer, bailiff, or other perſons concerned in bail. | 
| the execution of proceſs, ſhall be permitted or ſuffered 
to become bail in any attion or ſuit depending in this 
court. 8 | | 
It has been determined, that a ſummoning of- A ſummening 
| ficer to the ſheriff of Middleſex, for warning juries, — 
&c. and who was ſecurity to the ſheriff for his 
brother, and formerly had been a ſheriff's officer 
for ſerving writs and making arreſt, is within the 
above rule; for the rule is founded upon principles 
of prudent jealouſy, and therefore the court would 
not ſet a precedent for evading it. Bolland v. 
Prichard, 2 Black, Rep. 799. 2 5 | 
| Perſons outlawed after judgment cannot be bail, Ho 
A Frenchman who had reſided in England twelve A Frenchman * 
years, in a houſe at 45/. per annum, as a factor for I to jul- 
Birmingham goods, and ſworn nimſelf worth 2000. | 
in the bank of Paris, but had no conſiderable pro- 
perty in England, was admitted to juſtify as bail for 
180/, the defendant being himſelf a foreigner, 
Andrew Queſnel, the other bail, not underſtanding 
Engliſh, Anſelme was (worn to interpret, and upon 
examination was alſo juſtified, Chriſtie v. Filleul. 
2 Black, Rep. 1323. | Es; þ 5 | 
It is no objection to bail, that he lives within Bail who live in | 
the verge of the court, without other ſuſpicious b. —_ — 
circumſtances, ſuch as being in debt, protected, c.. 590 
But it being ſworn ſhe was going to leave her 
houſe in Spring Gardens, and then in treaty for 
another out of the verge of the court, ſhe was 
admitted. The other bail ſworn and examined by 
an interpreter, Glead v. Mackay. 2 Black. Rep. 


956. 


Ls . _ Within 


——— —— «— ome An rs. 


Within what time to put in bail in 
London and Middleſex. + 


Two perſons at leaſt muſt become bail for the 
| defendant, and in this court, the defendant himſelf 
may become bound with them. Barnes 60. 
New rule for the rule Trin. Term 30 Geo. 3. It is ordered, 
ſettling the prac- that no bail · bond taken in Londn or Middleſex on 


ttice in relation 


to the proſecu- proceſs returnable the firft return of any term, ſhall 
tion on bail- be put in ſuit until after the ſitb day in full term; 
24755 and that no bail- bond taken in any other city or 
county by virtue of ſuch proceſs ſhall be put in ſuit 
until after the ninth day in full term; And that no 
bail-bond taken in London or Middleſex, on proceſs 
This rule is ex- returnable on the ſecond or any other ſubſequent re- 
— turn of the term, ſhall be put in ſuit until aſter 
| 4 the end of four days excluſive of the day on which 
ſuch proceſs ſhall be expreſſed to be returnable; 
and that no bail-bond taken in any other city or 
county, by virtue of ſuch laſt proceſs, ſhall be put in 
ſuit until after the end of eight days, excluſive of the 
day on which ſuch laſt proceſs ſhall be expreſſed to 
be returnable, on pain of having all proceedings 
ſet aſide with coſts. | | | 
If the laſt of the four days happen on a Sunday, 
bail may be put in the next day, and will be regu- 
lar, ED N 
How to put in bail in town on à capias. Go to 
the filacer of the county where the writ iſſued, with 
an abſira of the writ, the names and additions 
e the bail, who will enter them in his book kept 
for that purpoſe; deliver him at the ſame time a 
memorandum or warrant to defend on a 25s. 64. 
ſtamp, as directed by Stat. 25 Geo. 3. c. 80.3 
and he or his clerk will attend at the judge's 
chambers with the bai), and take the recognizance ; 
| 355 pay 
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ay him in term time 125. in vacation 195.3 if 
taken at the judge's houſe, pay 3s. 4d. more: but 
if the filacer cannot attend, the recognizance may 
be taken in his abſence on a double 124. ſtampt 
parchment, called a bail. piece, before a judge, upon 
bringing a true abſtract of the writ. Rule Hil, 
8 Geo. 2. the form of which will be as follows: 


in the Common Pleas. 2 8 Bail- piece. 
Hilary Term, in the thirtieth year of the reign of King| 

George the Third, | 
Londyn (is.) Capias 2gainſt Richard Fenn, late of London, yeoman, 
J. D. Att at the ſuit of Jab Denn, for 100. upon pro- 
| a yoni miſes, returnable in eight days of Saint Hilary, 
_ | TEN Affidavit for 50 l. 
] - Bail are, Richard Knox, of Fleet- fir cet, London, jeweller, 


| and 6 

Taken and ac- 7 Jobs Mann, of Cutter Lane, Cheapfide, London, 
knowledged, &c, 5 filverſmith, , | 

£7 The defendant bound in 100 J. N 

Esch of the Bail in 500. | 


If the defendant be not preſent, and does not If the 4 


enter into the recognizance, then the bail are is not pieſeat. 
always bound in double the ſum ſworn to. If the 
defendant be preſent, he is bound in double the ſum 
ſworn to; and each of the bail in the ſum ſworn 
70, | 8 
The attorney at the time of puting in bail muſt Memorandum to 
depoſit a memorandum or minute of his warrant be filed. 
to defend, ſtamped with a 25s. 64. ſtamp, with the 
filacer : the form- will be as follows; | 


In the Court of Common Pleas. 8 
Middleſex, to wit. J. D. is retained to defend Warrant to de- 
by Richard Fenn, as his attorney, at the ſuit of fend. 


2 Denn. 

Entered or filed of recgrd ) 7. D. defendant's at- 
the day of torney (if by an a- 
in the goth year of King gent, add) by M. his 
George the Third. agent. | . 


In this caſe you deduct from the fees to the 
filacer the ſtamp for the bail piece, 25. f i 


i 
— — tie I EEC. FVENETUTING 


: 
: 
: 
: 
: 
7 
i 
* 
* 
1 


156 


4 


Mctice of bail, 


May except to 
ſame perſons as 
become bail to 
the Gheriff, 


_ Special Bail. 


If the bail be put in in due time, there is no 
neceſſity for notice to be given to the plaintiff's 


attorney, but moſtly it is done and allowed for. 


In the Common Pleas, | 
Fo 2 Denn, Plaindf, 
| Between | and 
| | Richard Fenn, Defendant. 


Take notice, that ſpecial bail was this day put 
in with the filacer for the defendant in this cauſe, 
before the Honourable Mr. Juſtice Gould, at his 
chambers in Serjeant's Inn, Ghancery Lane, London, 
and the names are Richcrd Knox, of Fleet. ſtreet, 
London, je weller; and John Aann, of Gutter Lane, 

Cheapſide, London, ee dated the 27th day of 


January 1790. . &c. | 
To Mr. G. H. attorney F. A. attorney forthe 
for plaintiff. | defendant, 


3 7 Ball. 


If the plaintiff is not Gatisfied of the iclency 
of the bail, he may except againſt them, and oblige 


them thereby to appear in open court (iF it be a 


town cauje) to juitify their ſufficiency, which is 
done by their ſwearing themſelves to be houſe- 
keepers and reſpectively worth, if the defendant be 
bound with them, the ſum ſworn to; if he be not 
bound, then double the ſum ſworn to, after all their 
debts are paid, 

By rule M. 6 Ges. 2. It is ordered by the Lord 


Chief Juilice, and the reſt of the juſtices of this 


court, that from and after the laſt day of this 
preſent term, in all caſes wherein bail bonds ſhall 
be taken, and the ſame bail is put in above, the 
plaintiff may except again/t ſuch bail, 

Curia. We have determined over and over 
again that the plaintiff may except to the bail, 
though they are the ſame perſons that became 

| bound 
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bound to the ſheriff; and that defendant cannot : 
move to ſtay proceedings on the bond, before he 
| has put in and juſtified bail in the original action. 

Bouzhton v. Chaſfey. et al. 2 Wilſ. 6. Barnes 63. 


Ormond v. Griffith. 

If the plainiiff be diſſatisfied with the bail above, Exceptien to be 
he may except againſt them at any time within in 20 days, 
twenty days after notice given of putting in the ſame. 

K. 5W.& A. . n 
Court declared it to be a ſtanding rule in practice, Exception muſt 
that in all caſes of exception to bail, ſuch exception be ports fila- 
ſhould be made, either in the fitacer”s book, or 6n 2 bill hoes, 
the bail-piece. Buſby v. Walker. Cooke's Rep. 55. © 
Satebell v. Lawes, Barnes 88. *** | 
The court held that an exception in writing on And notice muſt 
the bail-piece, and notice thereof to defendant's be B. 
attorney, are both neceſſary, Goſwell v. Hunt. 
Barnes 101. ES | 8 

Bail was put in before the return of the writ and Bail put ia before 
before arreſt; notice was given: Plaintiff's at- 3 hr ring 
torney arreſted defendant, and he being in cuſtody, no int > 
moved for a ſuperſedeas; and it appearing that time held good, 
plaintiff had not excepted againſt the bail within | 
twenty days after notice, rule abſolute. Huggins 
v. Bambridge. Barnes 81. ET 
Denn againlt Fenn. I have excepted againſt Notice. 
he bail put in for the defendant in this cauſe. 

Fours, &c. J. D. attorney for the plaintiff,” _ 

If the exception is made in term, and in time, Whea to juſtify. 
wherein notice may be given to juſtify, the bail muſt | | 
Juſtify themſelves in court (or by conſent of the 
plaintiff's attorney before a judge), within four 
days after ſuch exception taken. Gregory v. Gur= 
don. Barnes 74. R. Tin. 3 & 4 Ces. 2. But 
if the exception be delivered ſo late in the term that 
there are not four days left, or in the vacation, then 
the notice to juſtify will be for the fir? day of the 
next term; and notice mult be given of ſuch juſti- 
fication 2 days, ' excluſive of the day it is given. 

| . . 


Barnes 88. Elton v. Manwaring. As for inſtance; 
bail is put in on Wedusſday, exception taken on 
Thurſday, the notice muſt be given on Saturday to 
juſtify on Tueſday; and Friday is good notice for 
Monday, but Saturday for Mondoy is not, Sunday 
being no day in law; Saturday for Tueſday is good. 
. Gregory v. Reeves, Barn. 303. LES 
Exception regu- Exception entered in filacer's book, of which 
Jarly entered, defendant's attorney had verbal notice, afterwards 
and werba! ggf gave notice to juſtify, he attempted to juſtify, but 
1 fable, for the bail were rejected. Rule to bring in the body 
notice ought to expired, and no bail being juſtified, an attachment 
— 2 n was granted. Motion to ſet it aſide. Cur. Where 
; there are two parties, and one takes a ſtep previous 
to which the other ought to have taken a ſtep, the 
former waives the obligation which the latter was 
under, as between themſelves, but not as relating 
to a third perſon. Here the waiver by the defend- 
ant if one, was not a waiver by the ſheriff, Rule 
abſolute. Cohn v. Davis. H. Black, Rep. 80. 
Bail to be per- By the rule Trin. 3& 4 Geo. 2. It is ordered, 
8 that from and after the laſt day of this term, if 
ception, ſpecial bail put in by the defendant be excepted - 
| to, the defendant ſhall perfect his bail within four 
days after exception talen; in default whereof the 
_ plaintiff ſhall be at liberty to proceed on the bail 
bond, | - 
Notice to juſtify three bail is irregular. You 
may as well give notice of threeſcore, and ſend the 
plaintiff to inquire after them all over London. 
Hail diſallowed. Allen v. Keyt. 2 Black. Rep. 1122. 
If exception be If exception be taken to the bail in vacation, it 
ack how has been held, that notice to juſtify need not be 
a, given within the four days after ſuch exception, but 
| at any time in the vacation, ſo that there be two 
days notice before the fir day of the next term. 


Brown aſſie v. Gardner and others, Vide Barnes 101. 


Fawlis v. Gravenor, ſame point. 


= 
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If the ſame bail put in are to juſtify, on the 
notice of juſtification will be thus: 


In the Common Pleas, 
| | Saw v. Fenn, 


Take notice, that the bail already put in for Natice of juſtify- 
the above defendant in this cauſe, and of whom you ing the ſame bail. 


have had notice, will, on Saturday the 3Oth of this If no notice al- 


inſtant January juſtify themſelves in open court, ready given, add 
33 and ſufficient bail for the . defendant. os pn 

Dated this 28th day of January 1790. Yours, bail. 

He. 

Mr. J. X. Attorney F. B. Attorney for the 


for Plaintiff. ol | Defendant. 


The evening preceding the day of juſtification, How to Juſtify 
an affidavit on the above notice is to be made on a in court, 
treble ſixpenny ſtamp paper; which is to be ſworn 
before a judge; pay for the oath 25.; then ſpeak 
to the 3 to attend with the bail · piece, or 
book in which the names of the bail are entered, 
at Meſiminſter; pay him for ſame 5. 4 d. give 
your affidavit to a ſerjeant, with inſtructions there- 
on indorſed, To move to juſtify' the within bail,” The affidavit 
and a fee of 105, 64.: have your bail ready at my be fworn in 
the ſitting of the court, who will be called for; e eee 
and when ſworn, pay the fees of the court to 
one of the criers, viz. 3s. 64, This being done, 
in the evening go to the Secondaries Office, No. 1, 

King's Bench Walks, in the Temple, and get the rule 

for the allowance of bail drawn up; pay 45. 6 d.; 

ſerve the plaintiff's attorney with a copy; and it 15 

a rule in this court, in all caſes, to fhew the eriginal 
rule at the ſame time. . 


In the Common Pleas. DIY 
6 FJiabn Dem, Plaintiff, 
Between and 
| Richard Fenn, Dafordine, © | 
* 6. * to E. H. of, Ge. attorney for the Affidavit of the 


ſervice of notice 
of juſtification; 


defendant 
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defendant in this cauſe, maketh oath and ſaith, 
5 That he did, on the 28th day of January inſtant, 
x perſonally ſerve J. K. the plaintiff's attorney, with 
| a true copy of the notice hereto annexed, F tl 
If you ferve the ſervant of plaintiff's attorney or 
clerk, Tay, “ Served Mr. J. K. the plaintiffs attor- 
» ney in this cauſe, with a true copy of the notice 
© hereto annexed, by. delivering the ſame to the clerk; 
* or ſervant of the ſaid J. K. at his houſe in Set- 
| « ;eant's Inn, in Fleet-ſtreet, London.“ | 
Cannot joſliſy at Bail cannot juſtify at a judge's chambers in 
chambers. . vacation, unleſs by conient, although the attorney 
- for the plaintiff attended and examined them, 
Hawkins v. Plomer,. and another. 2 Black, Rep. 
7 E947 
How to juſtify To ſave expence of ſerjeant and court fees, the 
at chambers. attorney for the plaintiff frequently accepts of the 
bail being juſtified before a judge; in this caſe the 
plaintiff's attorney a!tends in perſon, or grves a note 
in writing to the filacer of ſuch his conſent ; then go 
with the filacer to the judge's chambers, and the 
bail, who will juſtify before the judge. Pay the- 
plaintiff's attorney 105. 64, filacer 5 5. 44. 


Of adding Bail. 


If the ſame bail that are put in, are not to juſtify, 
and you mean to add and juſtify freſh bail; in 
that caſe, before the notice to juſtify ſuch bail is 
given, you muſi add the bail to that already put in, 
before the time that natice for the juſtification of ſuch 
new bail is delivered, as will appear by the follow- 

Additional vail ing rule of Mich. Term, 18 Geo 3. It is ordered 
eh whe by the court, that from and after the laſt day of this 
juſtißcation can Preſent term, no perſons who ſhall become ſpecial 
be given, bail for any defendant or defendants in any action 
or ſuit depending in this court, ſhall be permitted 

to juſtify themſelves in open court as good and 

ſufficient bail for any ſuch defendant or defendants, 

unleſs ſuch perſons did actually become bail for ſuch 

h ; defendant 
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Ae ſandant or defendants, before the time that notice for 
| the juſlification of ſuch bail was delivered to the 
plaintiff's attorney or agent. _ | 


| The additional bail were going to juſtify, when Bail muſtaQual. = 


% 


it was objected by Bond. Serjeant, that it appeared i have 8 
from the notice of juſtification, that they had not of juſtifieation is 
actually become bail, before that notice was given, given. 
according to the above rule. This was holden to 

be a ſufficient objection, and the bail were rejected. 

Collier v. Godfrey. H. Black. Rep. 291. 

If after exception to the bail put in, the defend- Additional bait 
ant wiſhes to add further bail, the additional bail ea or, 
muſt be added, and alſo juſtify themſelves in court, cepted to, 
within the four days after ſuch exception, without 
waiting for a new notice; for the court do not 
oblige the plaintiff to make exception to ſuch new 
bail; and in default of juſtifying, he may proceed 
on the bail-bond. | | a 95 

By this rule, it doth not ſtrike me that there is confrudion. 
any neceſlity for giving notice of the adding ſuch 8 
bail ſeparately, but a notice that they are added 


- 


to the bail already put in, and that they will on 


ſuch a day juftify (two days notice excluſive), 
will do. . 1 | 
In the Common Pleas. | 
| Fobn Denn, Plaintiff, 
Between and | 
Richard Fenn, Defendant. 


Tanke notice, that Aaron Moſes, of Dute's Place, Notice of adding 
London, merchant, and George Duke, of Hatton- ans REIT 

rect, near Holborn, in the county of Miduleſex, "© 

broker, did this evening add themſelyes to the bail 

already put in for the defendant in this cauſe, before 

the honourable Mr. Juſtice Gould, at his chambers 

in Sergeant's Inn, Chancery-lane, London; and that 

they the ſaid Aaron Moſes and George Duke will, on 

Saturday next, juſtify themſelves in open court as 
5 M good 
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good bail for the ſaid defendant, Dated this 28th 
day of January 1790. ; ED 
De - Your's, Oc. 


To Mr. G. H. Attorney F. X. Attorney for 
for the Plaintiff. | the Defendant, 


If you add but one to the bail already put in, and 
he with one of the other juftifier, then your notice 
will be as follows, after ſuch one has bean added 
_ fut in beſors the judge, according to the naw 
rule, 

Notice of adding Take notice, that E. F. of Cc. was laſt night 
and juftitying added to the bail already put in for the defendant in 
one bail, this cauſe, with the filacer, before the honourable 
| Mr. Juſtice Gould, at his chambers in Serjeant's- 
Inn, Chancery-lane, London; and that he, together 
with John James, one of the bail already put in for 
the ſaid defendant, and of whom you have already 
. had notice, will, on Saturday next, juſtify them- 
ſelves in open court as good and ſufficient bail for 
. the ſaid defendant, Dated, c. 

Fake the added bail to the judge's chambers, 
with the filacer ; pay bim for alto 7 5. 4d. and 
then you procecd to juſtify as before, | 


Caſes reſpecting Bail. 


One bail eleem- Two perſons at leaſt muſt become bail for the 
ec _ bail, defendants ; the putting in one bail only is eſteemed. 
pare e as no bail, not even ſufficient to ground a ſurrender | 
| upon, though it be done immediately; and the 
plaintiff in ſuch caſe may proceed on the bail-bond 
notwithſtanding the ſurrender. Barnes 60. Steward 
| Ve Biſhop. : 2 
Bail who do not If ball excepted to does not ftify, he ſhould get 
e aretadie, his name ſtruck out of the boil pions otherwiſe he 
3 is not exonerated. 1 Black. Rep. 462. we 
Bail exceoted to When bail is excepted againſt and cannot juſtify 
and not juſtify- themſelves, they are conſidered as no bail, and 


ing, arc as 0 therefore 
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therefore cannot render the defendant to priſon; but 


other freſh bail may be put in, and before any ex- | 


ception taken to them, they may render him to 


465 


priſon in diſcharge of themſelves, Per totam curiam. 


3 Wil. 59. 


After many nugatory notices of juſtification, the Bail need not 


defendant's bail appeared in court to juſtify, 
was allowed, and time given to enquire after 


One juftify, in order 


to ſurrender, 


the other. On the ſame night the ſame bail, one 
not being juſtified, ſurrendered the defendant in 


diſcharge. Groſe moved for an attachment againſt 
the ſheriff, for not bringing in the body, Walker 
ſhewed for cauſe the ſurrender; to. do which 
the bail need not juſtify: and of that opinion was 
the court, and diſcharged the rule, upon Croſley, 
the attornies conſenting to pay the coſts of the 
frivolous notices to juſtify, Mitchell v. Morris. 
2 Black. Rep. 1179. 


Upon the 14th of November 1783, bail above Twoperſons, not 


was put in, and excepted to; upon the day of juſti- 
fication, the bail brought the defendant into court, 


worth a groat, 


may put in bail 
for the purpoſe 


and prayed that they might be at liberty to ſurren- of rendering, 


beer defendant without juſtifying. Court held, that 


the bail might do this, and allowed the ſurrender; 


and Mr, Juſtice Gould ſaid, that two perſons, not 
worth a groat, might put in bail for the purpoſe of 
ſurrendering :- Mr, prothonotary Dictins mentioned 
two caſes wherein the above practice was eſtabliſhed 
in this court, viz. Jackſon v. Morris, and Richard- 
fon againſt ſame. HA. T. 1783. Wardle one, &c. 
v. Boetland. RIF 


But in two cauſes wherein the ſheriff was ruled But bail furrep- 


the 11th of November, to bring in the body of the 
_ defendants, it appeared, that upon the 14th bai] 
were juſtified and allowed in court: on the 19th of 
| November, the court was moved to ſet the allowance 


titiouſly put in, 


cannot ſurrender 
the defendant, 


- alide, the bail being ſurreptitionſly put in and juſtified ; 


which rule, on the 27th of November, was made 
- abſolute. In the mean time, on the 21ſt of ſame 
month, the bail ſurrendered the defendant, The 
LATED —='2 court 
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court held, that as the bail was pot in ſurreptitionfl;, 
they were as no bail, and therefore could not ſur- 
render; and made abſolute the rule for an attach- 
ment. Fackſon v. Morris. 2 Black. Rep. 1179. 

Sheriff muſt juſ- The ſheriff was ruled to bring in the body. He 

ey ray pt put in ſpecial bail, but did not juſtify : on which 

"body, ok an attachment was granted. Motion to diſcharge 

not excepted to. the rule, becauſe no exception had been entered, 

and therefore no occaſion to juſtify, But on cauſe. 
being ſhewn, the officers certified that the practice 
was, yr the ſheriff to juſtify his bail, though no 
exception was taken, elſe it was no bail.“ Rule diſ- 
. charged. Poole v. Peate. 2 Black/. Rep. 1 206. 

If role to bring Settled by the judges, on a conference with the 

in boden ſecondaries in the treafury, 12th May 1784, ** that 

put in, they when a rule to bring in the body has been ſerved, 
wuſt ju'fy 4e bail muſt not only be put in, but juſtified, though 
before 1enc®r. at the defendant ſhould be immediately rendered,” 

Cannot give The defendant had changed his attorney without 

— > leave of the court, as required by rule MH. 1654. 

juſtify, unleſs he /. 13. and gave notice of juſtifying by his new 

is changed. attorney; held irregular, and that plaintiff is not 
bound to accept ſuch notice. Kaye v. De Mattos, 
2 Black. Rep. 1323. 

Bail cannot tea One who is bail cannot be a witneſs in the cauſe 
_— che for bis principal; therefore, if defendant ſhould 
baue occaſion to examine one of his bail as a wit- 
neſs, he muſt make an affidavit that ſuch bail is a 
material witneſs for him in the cauſe, and thereupon 
move the court, that ſuch bail may be ſtruck out of 
the bail-piece, on adding and juſtifying another in 
nor for tle his ſtead. Barnes 69. Young v. Mod. And as 
Rar bail are liable to coſts, they cannot be ſaid to be 
evidence for the plaintiff; but if he means to make 
them as ſuch, he may in the firſt inſtance object 
to their being on the bail- piece; or in the next, 
may exonerate them at his own expence ; for I 
preſume they may object to being ſworn, as being 
liable to the debt and coſts, and therefore intereſted 

in the event of the ſuit, | 
| | Of 
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Of putting in Bail in the Country, and 
| FIR 


By the 4 5 V. & MH. c.4, The chief juſ- Chiefjuſtice &c, 
| tice, c. of the different courts, and chief baron, 7 
may, by commiſſion, empower perſons other than eee jeg 
common attornies and ſolicitors, in all and every the ſclictors, com- 
uſual ſhires and counties, to take and receive er 
f | : : il in che 
recognizance of bail, as any perſons ſhall be will- county, 
ing to acknowledge in any ſuit depending in the _ 
| ſaid courts, in ſuch manner and form, and by ſuch 
recognizance or bail-piece, as the juſtices and ba- 
rons have uſed to take the ſame, which ſhall be 
tranſmitted to the court where ſuch action ſhall 
be depending, who, upon affidavit made of the due 
taking thereof by ſome credible perſon, at the taking 
thereof, ſuch juſtice or baron ſhall receive the ſame. 
Sea, 2, Power is given to the juſtices and Power given to 
| barons to make rules for juſtifying ſuch bail, by jv#ces, Vc. 2 
affidavit duly taken before the ſaid commiſſioners, ;,nig;ng by a 
who are hereby empowered and required to take affidavit. 
the ſame, and alſo to examine the ſureties upon 
oath, touching the value of their reſpective eſtates. 
The third clauſe empowers juſtices of aſſize, in 
their circuit, to take ſuch bail in a ſimilar manner. 
The fourth and laſt ſection, makes it felony for . 
one to be bail in another's name, | | 
The defendant is to put in bail on a writ af How long de- 
capias, returnable the firſt return of the term, within fendant hasts 
. EEE p „ put in bailina 
eight days next after the return, But if the writ is country cauſe, 
 refurnable on any ether return, then within eight 
days next after the return of ſuch writ ; the appeare 
ance day being conſidered in this cafe the return day. 
As for example, if the fir/? return of the term Example. 
be the 20th of January 1790, the defendant has = 
till the 21ſt, to put in bail; if it be returnable 
the ſecond return, which is in fiſteen days of Saint 
Hilary, the 27th day of January, then he has till 
the 4th day February te put in his bail, Vide the * 7 
caſe of White v. Girdler, under title Bail- Bond. 
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How to put in The bail piece is filled up by the defendant's | 
bail, attorney, in the form mentioned in P. 15 55 £2 
p. with the bail to a commiſſioner, who will take the 
recognizance, for which pay 25.; and it is uſual 
for the attorney at the ſame time to have an affidavit 
ingroſſed on treble 64, ſtamp paper, of the juſtifi - 
cation of the bail, which may be ſworn before the 
dry ge who took the fame, 4 & 5 V. & M. 
As ſoon as this is done, prepare alſo an 
| 2 f vit of the due taking of the bail, which muſt , 
a be ſworn before a commiſſioner (not the perſon wm 
5 took the bail), which is engrofled likewiſe on 
| treble 6 d. ſtamp paper; this being done, ew 
the ſame to the bail-piece, and fend the whole to the 
ent in town, ſo that he may get it allowed and 
filed within time. 


In the Common P! Pleas. 
Jobn Denn, Plaintiff, 
Between and | 
| | Richard Fenn, Defendant. | 
Affidavit of the Thomas Jones, of Newport, in the county of 
a * «i Bucks, gentleman, maketh oath and faith, That 
country, to be the recognizance of the bail or bail piece hereunto 
ſworn before a annexed, was duly acknowledged by Fohn Brown, 
97 aa" of Newport aforeſaid, grocer, and James Rogers, of 
authorited to the ſame place, farmer, the. bail therein named, 
take fame, before E. F. Eſquire, the commiſſioner who took 
the ſame in this deponent's preſence, the 28th day 
of January inſtant. 
Sworn, Sc. : 7. F. 
Alfo it is uſual for the attorney in the country, 
to ſend to his agent, at the ſame time, an 3 


of the juſtification. 


In the Common Pleas. 

| John Denn, . 
Between 

8 7 * 8 Richard — Defendant. 
Ait of . ohn Brown, of Newport, in the county of Bucks, 
— grocer, and James Rogers, of the ſame . far - 
mer, bail for the defendant in this cauſe, — 

make 
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make oath and ſay; and firſt this deponent, John N. B. This m 
Brawn, for himſelf ſaith, That he is a houſekeeper bene =. 
in Newport aforeſaid, and that he this deponent is „o took the. 
worth two hundred pounds, over and above what the bail. 
will pay all his debts; and this deponent, James Barues 67. 
Rogers, for himſelf ſaith, That he is a houſekeeper | 
at Newport aforeſaid, and is worth two hundred 
pounds, over and above what will pay all his debts, 

Sworn, Cc. _ | | | | 
| Upon receipt of the bail-piece, and affidavit of On re-eipt o 
the caption, the agent then applies to a judge for wa pg 
his al/ocatur ; pay 55. in term; in vacation 125. ; warrant muſt be 
then file the ſame with the filacer of the county filed on a 24, 64. 
wherein the bail is taken; pay in term 65s, z in va- ſtmp. 
cation 6s,; the agent for the defendant may give 
notice thereof to the agent in town for the plaintiff, 
which will be as follows; and note, fair practiſers 
make a copy of the affidavit of juſtification, and 
. ſend with the notice, | | | | 


In the Common Pleas. : 
| es Fobu Denn, Plaintiff, 
Between and | 

Richard Fenn, Defendant, | 
Take notice that ſpecial bail was on the 27th Notice of bail 
day of February inſtant, put in for the above named beias filed, 
defendant, before E. F. Eſquire, a commiſſioner 
appointed to take ſpecial bails in and for the county 
of B. and the names are John Brown, of Newport, Not abſolutely | 
in the county of Bucks, grocer, and James Rogers, OY if ns 
of the ſame place, farmer, which have been allow- " 
ed by the honourable Mr. Juſtice Gould; and the 
| bail-piece, together with the affidavit of the due 
taking thereof, is filed with the filacer of the ſaid 
county. Dated the 28th day of January 1790. 


| Ponte, Tc. | 
To Mr. P. C. Attorney | F. K. Agent for 
or Agent for Plaintiff. Defendant. 


N. B. The agent may, if he thinks proper, file 
the affidavit of juſtification, which is uſually ſent 
with the bzjl-piece (for fear there ſhould not be time, 

| _ M4 aſter 
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after exception, to get it fo as to juftify) at the ſame 
time with the filacer, who takes two ſhillings. 
Exception tobe This being done, the agent in town for the 
_ within 200ays. plaintiff enters his exception within twenty days, 
which is done at the filacer's under the bail- piece ; 
and notice muſt be given of ſuch exception to the 
defendant's agent, who has four days afterwards to 
| Juſtify ſuch bail by affidavit, ; 
Notice of ex- N. B. The ſame form does as in town with re- 
ception and juſ- ſpect to the exception; but in the notice of juſtifi- 
2 cation, you ſay, The bail will juſtißy themſelves 
In open court by affidavit.” By 
Moy be oppoſes, The plaintiff's ſerjeant may oppoſe theſe bail in 
| the ſame manner as if they attended in perſon, and 
| the judges may diſallow the ſame ; for they are only 
conditional till the twenty days expire. 2 
How to procte !] If the juſtification is inſiſted upon, affidavit muſt 
after exception. be made of ſervice of the notice of juſtification, 
: and indorſe thereon thus: * Denn v. Fenn, Mr, 
© Serjeant Bend half a guinea, to move to juſtify 
& the within bail by affidavit,” Speak the over- 
night to the filacer, to bring the affidavit to es- 
mister; pay him his fee, 3s. 4d. Attend the 
next day, and pay the court fees, 3s. 64. But 
amongſt fair agents this is very ſeldom done, as 
they uſually accept the juſtificaticn by filing the 
affidavit with the filacer, if not done at the time 
of filing the bail-piece ; pay conſent 10s. d.; but 
if they juſtify, the rule for the allowance mult be 
drawn up, and ſerved on plaintiff's agent. 
When the act of the 4 & 5 W. & M. was 
made, in order to regulate the taking of bails 
before commiſſioners, it became neceſſary for this 
court, in the fifth year, to make the following 
rule: | | 
That a true copy Before any bail ſhall be taken by virtue of the 
of __ wor dog laid act, a true copy of the writ cn parchment, to 
re which the defendant is to put in bail, all be 
thereon in- brought to the commiſſioner befire whom ſuch bail is 10 
groſſed, be taken; and thereupon the recognizance or bail» 
piece ſhall be fairly drawn and zngroſſed on the ſaid 
= farebment 
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parchment copy, in this or the like form, as the caſe | 
ſhall be, v2. 

The bail, John Denn, of Blackbarniſley, in the B. l. piece. 


pariſh of Settle, in the county of York, Gent. 
and Richard Fenn, of the ſame, Gent, 


A. B. attorney for | The defendant in 20. 
the defendant, J Each of the bail in 104. 


Taken and acknowledged the roth day 

of March, in the year of our Lord 
1692, conditionally, before me, 4. B. 
one of the commiſſioners, - 


If the defendant be not preſent, then the bail are Deſendan 7 
reſent, bail in 
N e in doulle the ſum ſworn to, etherwije f 

The condition of which ſaid recognizance ſhall 
be to this effect, viz. | 

Vu (naming the deſendant, if preſent) do acknow- The condition of 
ledge to owe unto the plaintiff twenty pounds; and you wy 3 
(naming the bail) do ſeverally acknowledge do owe 
unto the ſame perſon th: ſum of ten pounds a-piece, to 
be levied upon your ſeveral goods and chattels, lands 
and tenements, upon condition, that if the defendant be 
condemned in the ſaid action, he ſhall pay the condemna- 
tien, or render himſeif a priſoner to the Fleet for the 
ſame; and if he fail-fo to do, you (naming the bail) 
do undertake to do it for him. 

Tu hat the affidavit of the due taking of every ſuch Affidavit of tbe 
bail ſhall be made, either before /ome judge of the due taking. 

Common Pleas, to whom the bail ſhall be tranſ- 

mitted, or before ſome perſon who ſhall have power 

to take affidavits in matters and cauſes nnn in 

the ſaid court. 
The time when the bail-piece is to be tranſmit- 
ted is now limited by rule Hil, T. 6 Geo, 1. | 
I take it that the barl-prece muſt be afuaily filed Conſtruction of 
with the filacer on the 8th day, notwithſtanding the che rule. 
rule for tranſmiſſion; or the bond may be taken: | 
for that rule only gives power to the Judge to ac- 

5 pe the bail- piece wichin the limited time. 

Every 
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to keep bocks 
bail, 


to enter 
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Every commiſſioner is to have a book, kept 
purpoſely for entering exactly the names of the de- 


fendant and his bail, and of the plaintiff, as it is in 
the bail · piece; and the time of taking thereof, 


and the name of him by whom ſuch bail ſhall be 
tranſmitted. | 


\  PlaintifFsattor- That the plaintiff's attorney ſhall be at liberty 
ney to. have 1%- to repair to the commiſſioners book for the names 


courſe thereto. 


Tranſmitting 
and entering of 
bail taken in 
the countrye 


of the bail, to the end that they may enquire of the 
ſufficiency of them; and if they are found inſuffi- 
cient, they may except againſt them within twenty 
days after the ſaid bail is tranſmitted, and notice to 
the plaintiff or his attorney of the taking thereof, 
And in that cafe, the defendant muff either put in 
better bail, or the cognizors of ſuch bail muſt juſtify _ 
themſelves in open court, either by affidavit taken 
before ſuch commiſſioner that took the faid bail, or 
by oath made in court, or before one of the judges 
of the ſaid court. 3 

By rule Hil. T. 6 Geo. 1. It is ordered, That 
all bails taken by commiſſioners, purſuant to the 
act for taking ſpecial bails in the country, ſhall be 


tranſmitted to the lord chief juſtice, or to one of the 


juſtices of this court, viz, every bail taken within 
forty miles of London, within ten days after the caption 
thereof; and every bail taken above forty miles from 
London, within twenty days after the caption there- 


. _ of; unleſs all the ſaid juſtices ſhall be in their 


circuits; and then as foon as any one of them 
ſhall be returned to London out of his circuit, being 
the time preſcribed by the orders of this court to 
be obferved by the commiſſioners ; and after ſuch 
tranſmiſſion, ſhall be forthwith delivered to, and 
filed with the proper officer, to be entered upon 
record, or otherwiſe it ſhall be as no bail; and 
the plaintiff is at liberty to proceed on the ſheriff's 
bond, as if no ſuch bail were ever put in; and the 


_ defendant, in caſe he be admiffible to plead to 


the original action, ſhall not be admitted ſo to do, 
unleſs he firſt pay the full coſts to the plaintiff * 
5 | ee + as 
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the proſecution on the bail- bond; and plead as of | 
the time when the bail ſhould have been duly en- 
ter ed, Woes : : 8 3 „ 
By rule M. 13 Geo. 1. It is ordered, That Filing bail-piece 
all bails taken before commiſſioners in the country, ſtertranſmitted. 
and tranſmitted to, and allowed by the lord chief 
juſtice, or one of the juſtices of this court, ſhall 
be delivered to the clerk of the ſaid lord chief 
juſtice, or ſuch other judge as ſhall allow the ſaid 
bail, which clerk ſhall take the fees due to the 
proper officer for the entry thereof; and ſhall forth- 
with deliver the ſaid bail to be filed, and pay the 
ſaid fees to ſuch proper officer. 3 | 

One of the bail was acknowledged at Y/orcefler, One of the bail 
and the other added on the bail-piece to be taken 2<knowvledged in 
in London; the bail-piece was taken to a judge's t in en 
chambers to acknowledge the bail in London, and not allowed, 
the judge doubted. This was referred to the Coe] 
treaſury chamber, and the judges held, that bail 
might both be put in before the ſame commiſſioner 
at different times; provided the caption was com- 
plete within the time allowed by the rules of the 
court. But refuſed to allow the above bail. 
Hil. T. 19782. | | | To 

If the defendant be held to bail by order of a 
judge, the affidavit on which ſuch order is made, 
muſt be filed with the filacer for the county wherein the , 
writ iſſues, and he marks on the bail-picce what 
lum bail is given for by ſuch order. 
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How to proceed upon the Bail- Bond. 


F bail above be not put in in due time, or when 
1 excepted againſt, do not juſtify in due time, the 
plaintiff has his election to take an aſſignment of the 
bond, or rule the ſheriff to return the writ, and after- 
wards to bring in the body : the latter of which will 
> os be treated of under a ſeparate head. _ 
New rule for the By rule Trin. Term 30 Geo. 3. it is ordered, that 
ſettlint the prac- no bail- bond taken in Londen or Middleſex by vir- 
e, — tue of any proceſs iſſuing out of this court, return - 
tion on bail- able on the fir/? return of any term, ſhall be put 
bonds. in ſuit, until after the fifth day in full term; and 
that no bail band taken in any other city or county 
by virtue of ſuch proceſs, ſhall be put in ſuit un- 
| til after the ninth day in full term; and that no 
| bail-bond taken in London or Middleſex, by virtue 
| of any proceſs iſſuing out of this court, returnable _ 
| on the ſecond or any other ſubſequent return of the 
term, ſhall] be put in ſuit until after the end of 
| four days excluſive of the day on which ſuch proceſs 
| ſhall be expreſſed to be returnable ; and that no 
| bail-bond taken in any other city or county, by vir- 
| | | tue of ſuch laſt mentioned proceſs, ſhall be put 
N in ſuit until after the end of eight days excluſive of 
| 
| 
| 


the dey on which ſuch laſt mentioned proceſs ſhall 

be expreſſed to be returnable, on pain of having 

all proceedings made upon ſuch bonds to the con- 

trary thereof ſet aſide with coſts, any. former rule 

or order of this court to the contrary thereof not- 
withſtanding. The rule of Hil. 9. Ain. reg. 4+ 

by this rule is at an end. „TTT 

Explanation en If a writ be returnable on the morrow of All 
firſt return. Souls in London or Middleſex, bail muſt be put in 
on the tenth day of November in the evening, If 

8 in any other city or caunty, bail muſt be put in on the 
Hfteenib day of November this year, as Sunday is 

| the laſt day, or the bond may be aſlizaed the next 


. 
| day. 
EW * 8 if 
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If a writ be returnable on the ſecond or any other Explanation on 
return of the term, then the days are to be ac- u other re- 
counted from the return day, viz. four days exclu- * 
ſive of the return day in Landon or Middleſex, and 
eight days excluſgve in any other city or county. 

N. B. If the laſt day for putting in bail happen 
on a Sunday, then the bail have all the next day. 

The above rule was made in conſequence of the 
following determination, which is not in print. w_ 
A capias was iſſued in Middleſex, returnable in The caſe f 
eight days of the Hely Trinity, being the ſecond White v. Girts 
return of that term, and the 18th of June 1783 _ 
no bail being put in on the 26th of June, the 
bond was aſſigned and put in ſuit. Bail was put 
in on the 26th in the evening, and notice ſerved, 
Motion to ſet aſide the proceedings on the bond ; 
the court held, that the appearance day mentioned 
in the rule of Hilary 9 Ann. was (after the fir 
day of term) to be conſidered on the general 
return day being in full term; ſo that bail ought 
to have been put in on the 22d of June. 
Mr. Roberts, the filacer, certified. that for above 
twenty years, all bails were put in on the 2d or 
any other return of the term (except the firſt) 
within four days next after the return day, in town 
| Cauſes, Rule diſcharged. White v. Girdler. Trin. 
26 Geo. 3. | OT bo 
By Stat. 4 & 5 Ann. c. 16. /. 20. it is enacted, Sheriff, on re. 
That the ſheriff, at the requeſt and coſts of the queſt, to affign 
plaintiff, or his lawful attorney, ſhall aſſign to — _ 
the plaintiff the bail-bond, by indorſing the ſame, 
and atteſting it under his hand and ſeal, in the 
preſence of two or more credible witneſſes; which 
may be done without any ſtamp, provided the 
aſſignment, ſo indorſed, be duly flamped before any „ 
action brought thereon ; and if forfeited, the plaintiff who may briag | 
map, after ſuch aſſignment, bring an action there- „ 2 * 
upon in his own name, and the court may give | 
ſuch relief to the plaintiff and defendant in the 
original action, and to the bail on the ſaid. bond, 

as ſhall be agreeable to juſtice and reaſon ; and 
rp M 7 | each 
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each rule of court ſhall have the effect of a 
defeaſance to ſuch bail-bond. Dit. 
PlaintifF*sattor- Before taking the aſſignment of the bond, the 
ney thould, be- plaintiff's. attorney ſhould be ſatisfied that the bail 
be fatiofied of taken by the ſheriff are good; for by accepting of 
the ſufficiency ſuch aſſignment, he cannot reſort to the ſheriff, 
| of the bail. unleſs by ation at law, which is too hazardous to 
bring for ſuch inſufficiency. A | 
How toapply for If the bail are not put in, or if excepted againſt 
the aſſignment. do not juſtify in due time, the plaintiff's. attorn 
3 W Middleſex applies to the under-ſheriff, at his 
. office in Too#'s Court, Curſitor-Hreet, or if in London, 
to the ſecondaries of the compters, whoſe office now 
is in Grocer's Alley, in the Poultry, for the aſſign- 
Ia the country, ment of the bond; pay five ſhillings, But if the writ 
| be in the country, then apply to the under-ſheriff 
| there, who ſends ſame to his agent; the uſual charge 
| is 6s. 84. and one ſhilling for poſtage. | 
, Ation thereon, Take this aſſignment to the ſtamp-office in the 


1] 4 
j 

ö j 

| 


Strand, and get it ſtamped with a double ſix- penny 
ſtamp; you may then ſue out writs againſt the 
bail and principal z ſerve them with copies thereof, 
and proceed as in other actions. If one writ is 
' ſued againſt the bail and principal, you may declare 
| Jointly or ſeparately on the bond as you pleaſe. 
To bein the MN, B. the plaintiff in the writ is uſually named 
ſame court. ( Aſignee of the ſheriff,” and the action muſt be 
- brought in the ſame court wherein the original writ 
was ſued out, for that court only hath juriſdictian 
and cognizance of the attion. 3 Wilſ. 348. Morris, 
_ aſſignee, v. Rees. Barnes 117. How v. Bridgewater. 
And where you proced on the bail-bond, all pro- 
eeedings in the original action ceaſe, The venue may 
be /aidin any county. Str. 727. 2 La. Raym. 1455. 
Attorney waives If an attorney be in the bond, the action muſt be 
his privilege by brought in the ſame court where the proceſs was 
5 iſſued; for by his entering into ſuch bond, he waives, 
his privilege, whether ſued jointly or ſeverally: 
Barnes 117. How v. Bridgewater, one, &c. And 
the bail in ſuch bond are not to be held to ſpecial 
bail, but ſerved with proceſs oniyx. | 
Fon nM ROLE After 
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Aſter an exception to bail put in before a judge, After exception | 
defendant added bail, but did not juſtify in court, 34 — 
purſuant to the rule for perfecting bail in four days, Preventing 760g 
Plaintiff proceeded on the bail-bond without except- the bond regular. 
ing againſt the bail, and held regular. Barnes 74. | 
Gregory v. Gurdon. 1 | 5 

Defendant indebted to plaintiff in 620 J. was Bail-bond can- 
afreſted by proceſs, returnable 3d of Navemb:r 1771, — 1 
and gave bail bond. The plaintiff was paid 400 /. 5 fait is out of 
in part, and took an order from defendant for pay» court. | 
ment of 280 J. which was never paid. Plaintiff 
had alſo a mortgage by way of collateral ſecurity. 

In September 1772, defendant became a bankrupt, 
and then plaintiff aſſigned the bail · bond; on 12th 
of November 1772, he proved his debt under the 
commiſhon, and fame day ſerved the bail with 


| proceſs. Motion to ſtay proceedings on the bond. 


Per Cur, we ſhall waive going into the ſpecial 
circumſtances. The rule is, that after the return 
of the proceſs, the p'aintiff ſhall proceed with ſuch - 
_ diligence as to be in a condition to declare within 
two terms, or ſhall put in a declaration de bene eſſe. 
Here no declaration is delivered, no appearance 
entered, no return of the writ called for, and of 
courſe plaintiff has not declared in the original 
action. It was held in Higgins v. Mbitell, this 
term, that if plaintiff does not declare before the 
eſloign day of the third term incluſive after the 
return of the writ, he has deſerted his cauſe and is 
out of court; and being ſo, he cannot take an 
aſſignment of the bond, for the ſuit muſt be de- 
pending when the bond is aſſigned. Rule abſolute. 
Sparrow v. Naylor and others. 2 Black. Rep. 876. 


Terms on which the Court will ſtay 
| Proceedings on the Bond. 4 


Ik by negle& the defendant has ſuffered the Stay of proceed» 
plaintiff to take an aſſignment of the bond, and “ 
would wiſh to tay the proceedings * 3 

N hou 


ſhould firſt put in his bail, and give notice to perfell 
the ſame as before directed; ; then move the court, 
or take out a ſummons before a judge, to hw 
cauſe "why the proceedings ſhould not be flaid; who 
will, if plaintiff 85 not loſt a N on de ee s 
conſenting to put ihe plaintij in the ſame ſituation 
in 11 he” Laon have 2 had = bail been 
put in in due time, and paying the cofis, order the 
proceedings to be ſtaid; but if the plaintiff has loſt 
a trial, the court or judge will then require that 
the bail conſent that judgment be entered againſt 
them on the bail bond for the plaintiff? s ſecurity. | 
If you move the court, notice ſhould be given, 
otherwiſe the motion will not ſtay proceedings. 
If the plaintiff is irregular in taking the bond, 
you muſt then move on an affidavit of the facts. 
'When broceed-· The court ordered al] proceedings to be ſtaid; 
ings flaid. it appearing that the defendant in the original 
action died before judgment could have been ob- 
tained thereon againſt him. Caflell v. Grave ona 
bail- bond. Barnes gg. | 
When not. The defendant was. arreſted the 26th of Hay 
1747, and gave 2 bail bond, but died without 
putting in bail above; plaintiff laid ſtill twelve 
months after the arreſt, and then took an aſſign- 
ment of and put the bail bond in ſuit. The bail 
moved to ſtay proceedings, and obtained a rule to 
ſhew cauſe, which was now diſcharged; it appear- 
ing that if defendant had put in bail in time, he 
, lived long enough for plaintiff to have procceded 
to trial, and to have had judgment and execution 
in his life-time, Evening v. Spearman, Barnes 99. 
Cannot plead.in If the court ſtay the proceedings on the bond, 
| ISA the defendant is not at liberty to plead in abate- 
F "ment, but muſt plead in chief, Salk. 519. 
If plzintiff hath Bail having juſtified, the defendant moved, after 
m_—_ pre the laſt fitting within term, to ſtay the proceedings 
trial, DE 2 on the bail bond, upon payment of coſts. The 
will ſtay the | plaintiff inſiſted, that the action being in Middleſen, 
13 on he bad loſt a trial, and that the bond ought to ftand 
| as a ſecurity; ; but it apr eating. that no - 
e 
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de bene efſe, had been delivered in the original 
- ation, the plaintiff had delayed himſelf, and rule 
made abſolute. Barnes 84. Ward one, Cc. v. 

Alderion. | 8 | | 
In debt on the bail bond, motion to ſtay the Bail cannot be 
proceedings, defendant having paid his principal's permitted topay, 
whole debt, and his own coſts, all but 4o s. which a Far 

he had tendered: but the court, on conſidering the principal 
precedents, held that the coſts of the action againſt when they apply 
the principal, and the other bail, muſt alſo be pad 
before proceedings could be ſtaid. 2 Black. Rep. 
816. Walker v. Carter, | 
The original action was in Michaelmas term, and Defendant in the 
for want of bail, the bond was aſſigned in February. gie leren 
Aſter which defendant died, and bail moved to ſtay plain iff aer 
proceedings, plaintiff not having got judgment on have judgment 
the bond before defendant's death. On heading 2590 wings 
counſel, the court ordered proceedings to be ſtaid action (abou 
on payment of coſts; being of opinion, that the the bond was 
matter never was carried further than the tail-bond e 
landing as & ſecurity for what Jhould be recovered eee to 
on the original trial, and that the ſuit would have ftay. 
been at an end; the plaintiff might have proceeded 
more ſpeedily, and if inconvenience happened to 
him, it is his own laches. Barnes 61. Heath 
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Sh eriff, 


How to wt aghinſt the Sheriff in or- 
dier to compel bim to return the Writ, 
and bring in the Body of the Defendant. 


Sheriffs formerly IT appears by the 1 3 Ed. 1. c. 29. and 23 H. 6. 
were tardy in the I c. 10. that the ſheriffs of the different counties 
return of their were very tardy in returning their writs in due 
-time; and by the former ſtatute it is ordained, 
That a complaint ſhould be made to the juſtices, 
and a writ ſhould go unto them, to enquire 
« whether ſuch writ was executed or not; and if 
« executed, and not returned, the demandant ſhould 
« have his damages awarded. 25 
By the latter, If the ſheriffs return upon any 
_ «© perſon, cepi corpus, or reddidit ſe, they ſhall have 
« the bodies at the return of the ſaid writs,” 
Notwithſtanding which, Her iſti, bailiffs of liber- 
ties, and their deputies, delayed execution of proceſs, 
and return thereof; for preventing of which a rule 
was made, Mich. 15 Eliz. ſ. 7. That all ſheriffs 
Sheriffs to re- under-ſheriffs, or ſheriffs deputies, ſhall return all 


turn proce's writs and common proceſſes that ſhall be delivered 


withn eight day: 


aker the retura, to their hands or of record, and deliver them or 


ſend them returned into this court, within eight 

days next after they be returnable, upon pain of every 

ſuch ſheriff or under ſheriff, that ſhall offend, to 

| pay 40 5. at the leaſt, 
Sheriffs, &, - By rule MH. 1654. /.2. © For prevention and 
not executing remedy of delays of ſheriffs, &c. if it ſhall appear 
ere. 1 that any ſuch officer ſhall wilfully delay the ex- 
ng them 

ecution or return of any proceſs or execution, or 
or taking undue ſhall take or require any undue fees for the ſame, 
fees, or givins or ſhall give notice to the defendant, thereby to 
defendant notice, 
or detaiving fruſtrate the execution of any proceſs or writ, or 
money levied, | 7 having 


S_ 


having levied money, ſhall detain it in their hands 
after the time of the return of their writs, beſides 
the ordinary courſe of amerciaments (the contempt 
or miſdemeanor appearing), an attachment, inform- to be puniſhed as 
ation, commitment, or fine, to be as the caſe the _ 0 
requireth : and this, as well in the caſe of a late * 
ſheriff, or perſon before mentioned, as of them at 
preſent in office,” | 
| By 20 Geo. 2. c. 37. ſ. 2. No ſheriff ſhall be Not compell-a 
liable to be called upon to make a return of any bn 
writ or proceſs, unleſs he be required fo to do,. 
within fix months aſter the expiration of his office. 
The day he goes out of office. is reckoned as part 
of the ſixth month, Doug, 446. 
N. B. A month in law is a lunar month, or 
twenty-eight days, unleſs n expreſſed. Doug. 
oy 440. | 
rule Hil, 8 Geo, 1. it is ordered, c That $h-riffs not re- 
2 and after the laſt day of this preſent Hilary m 5 N 
term, if any ſheriff, under-ſheriff, c. or any of Gente wn # 
the officers or perſons having the return of any rule for that pur- 
proceſs iſſuing out of this court, or of any precept doc to pay the, | 
or warrant thereupon, ſhall negle& or refuſe to bo . 0 
return the ſame within fix days after fervice of a 
rule of this court for that purpoſe, ſuch ſheriffs, 
under-ſheriffs, and every other of the above- 
named officers or perſons, ſhall be liable to pay 
the colts occaſioned by ſuch neglect, to be taxed. 
Notice is hereby, given, That from and after Sheriffs of Lon- 
the laſt day of. this preſent term, every rule to be ene N 
made for the ſheriff of the county of Middleſex, and within four d- y. 
the ſheriffs of London, to return writs, or bring into a 
the court the body or bodies of any defendant or 
| defendants, will be made for ſuch ſheriff and ſheriffs - 
to return ſuch writs. and bring into court ſuch 
body or bodies of ſuch defendant or defendants, 
2 four days next after rome thereof. H. 7 
eo. 3. 
But with reſpedt to country ſheriffs, the rule is Country fix days, 
ill fix days ta return the writ, and alſo 1 bring in 


the body. 
N 1 The 


180 | Sheriff. Re, 
The rule now expreſſes, that the ſheriff ſhall 
peremptorily return the writ on notice to be given 
to his under-ſheriff; and in town, ſervice on Mr. 
Burchal, or Mr. Cater, as they a& as under-ſheriff 
of Middleſex, is good ſervice : ſo on the perſon who 
acts as deputy to the ſecondaries of the Comp- 
ters in London; but the rule muſt be ſerved on the 
under. ſberi F in the country, and not on the agent in 

town. | — 5 

If the plaintif If the plaintiff be diſſatisfied with the bail given 
de diflatisfied to the ſheriff, he may on the firſt day of the term 
0 mes Fn; obtain a rule from the ſecondary to return the writ, 
to return the pay 45. 6d. ſerve copy on the deputy to the ſe- 
writ, and after- condaries (if in London) at their office in Grocer's 
wards a role 9. Ally in the Poultry ; if in Middleſex, at the Public 
body. Office in Took's Court, Curſitor-fireet : if in the 
country, on the under-ſheriff there; at the ſame 
time ſhew the original rule, as you are in this court 
A rule to return to ſwear particularly to that (on which copy put 
the writ may be your officer's name who arreſted the defendant), 
8 and at the expiration of the rule, go to the Cu/tes 
writ, although a Brevium, No. 3, Brick Court, Temple, ſearch for the 
rule to bring in return, if the ſheriff has returned cepi corpus on it, 
; g- lime is and bail is put in, in due time, firſt except againſt 
expired for de them, and give notice thereof (but not otherwiſe); 
ſendant's putting then get an extract of the writ and return from the 
* Cuſtos Brevium, pay 4d. take ſame to the filacer, 
who will give you his rule for the ſheriff to bring 
in the body; pay 2s. 11d. ; take that to the ſe- 
condary's office, and the clerk will make out a rule 
peremptory to bring in the body, if in London or 
MAiddleſex, within four days; country, fix days : pay 
5s. ; ſerve a copy as before, and ſhew the original ; 
and if the bail do not juſtify on the day the le ex- 
pires, or before, viz. four days (or. fix) next after 
the jeruice, make an affidavit of the ſervice of the 
rule; ingroſs ſame on treble ſix- penny ſtamped 
paper, ſwear ſame before a judge; then give it to a 
ferjeant, with inſtruftions thereon. indorſed, “ to 
nuove for an attachment againſi the ſheriffs for not 
bringing in the body, purſuant to the rule _— 
fee 


| | Sheriff, 
fee 10s. 6d. ; the form of which affidavit is 28 


follows: 
Fobn Taylor, clerk to Samuel Gill of Chancery 


Lane, London, Gentleman, attorney for the plaintiff more for an at- 
d tachment for not 


in this cauſe, maketh oath and faith, That he di 
on the day of inſtant, perſonally 
ſerve Mr. *, who acts as deputy to 
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AMyavit t to 


bringing into 
court the body. 


the ſecondaries of the city of London, at their office 


in Grocer's Alley, in the Poultry, London, with a 


true copy of the rule hereto annexed, and at the 
ſame time ſhewed the ſaid Mr. the 


ſaid original rule; and this deponent further ſaith, 


That bail above was put in-by the ſaid defendant, | 


but that the ſame is not perfected. 


In the evening get the rule diawn up at the ſecon- 


dary's for attachment; which make out yourlelf, as 
follows :- pay for the rule 55. 6d. | 


Cone the Third, by the grace of God, of Great 
Britain, France, and Ireland, King, Defender of 
the Faith, &c. To the coroner of our city of 


Attachment, 


London +, greeting: We command you, that you 


attach Milliam Newman, eſquire, and Thomas Baker, 
eſquire, ſheriffs of our ſaid city, ſo that you may 


have them before our juſtices at Meſiminſter, on 


bim, 


Wedneſday next after fifteen days of Eaſter, to 


anſwer us of and concerning thoſe things which on 
our part ſhall at that time be objected againſt them: 
and that you have there then this writ, Witneſs 
Alexander Lord Loughborough, at Meſiminſter, the 
12th day of February, in the 3oth of our reign. 


N. B. Put the name of the cauſe and the words How to proceed 
of the rule at the foot of the attachment, viz, For on attachment. 


not bringing into court the body of the defendant, &c. 


bin. 


Ingroſs the attachment on a 25s. 6d. ſtamp parch- 


ment; take it to the prothonotary's, and pay ſign- 
ing 15. 4d. ſeal 7d. ; then carry ſame to Mr. Shel- 
ten the coroner; pay him two guineas, and he 


* If in Middleſex, on Mr. Burchall, or Mr, Cater, who i * or acte 
as unJer-ſheriff for the county of Middleſex. 
1 lt in Mudlex, lay, coroners of our county of Middleſex. | 


/ 


Sheriff. 


will, on delivery of your bill of coſts, at the ſame 
time get the money of the ſheriffs : warrant 


23. 6d. If it is in Midaliſex, take fame to Mr, 


Attachment to 
be directed to 


eliſors named by 
the plaintiff an 


Colle: in Chancery Lane, with bill of coſts; pay 


him 21. 45. 6d. On the return. if he does not pay 
the money, you may have a rule for him to return 
the writ of aitachment, which get of one of the 
ſecondaries, and ſerve him with copy. If he does 
not return it, make affidavit thereof, ana the court 
will grant an attachment, and move at ſame time 
that it be directed to e/zſors, two or more per- 
ſons named for that purpoſe to be approved a "uy 
the prothonotaries. 

Motion for an attachment againſt the coroners 
for not attaching the ſheriff, againſt whom an at- 


q tachment ditected to them had iſſued for not bring- 


L sprov-d by the ing in the body of defendant, and prayed that the 


prothonotary. 


ſame might be directed to eliſors to be named by 


the prothonotary. The attachment was granted 


in the firſt inſtance, to be directed to eliſors to be 


named by the plaintiff and approved by the pro- 


thonotary. Andrews v. Sharp. 2 Black. Rep. 911. 
The like caſe 1218. Fitz N. B. 54. 62. 


If no bail is put in at all, either by the ſheriff 


or defendant, then after the tule to bring in the 


Affidavit when 
no bail is at all 
put in, 


body is expired, make affidavit thercof in this 
manner : 
I. W.clerk to S. G. of Chancery Lane, London, 
attorney for the plaintiff in this cauſe, maketh oath 

and faith, That he did, on the day of 
inſtant, perſonally ſerve Mr, 
who is or acts as deputy to the ſecondaries of the 
city of London, with a true copy of the rule hereto 
annexed, at the ſame time ſhewing him the ſaid 
original rule ; and this deponent further ſaith, That 
no bail above has been put in for the ſaid defend- 


ant in this cauſe, he this deponent having this 


I GherifF does 
not return writ, 


morning ſearched with the proper Mlacer for that 

purpoſe, 
If the ſheriff does not return the writ purſuant to 
the rule after ſervice thereof, then, upon ſearch 
| | thereof 


Sheriff, Oe 183 
thefeof made at the Cuſies Brevium, you make an 
affidavit of the ſervice, and move the court for an 


attachment for net returning the writ, purſuant to 
the rule, which affidavit will be as follows: | 


In the Common Pleas, . 
| Fohn Denn againſt Richard Fenn. 

John Taylor, clerk to Mr. A. B. attorney for the Aff dest to 
above named plaintiff. maketh oath and faith, That GO 8 
a writ of capias ad reſpondendum was regularly iſſued not returning 
out of, and under the ſeal of this honourable court, the writ. 
returnable in eight days of Saint Hilary laſt paſt, di- 
rected to the preſent ſheriffs of the city of London; 
and that this deponent did, on the day 

8 inſtant, ſerve Mr. , Who is 
or aQs as deputy to the ſecondaries of the city of 
London, at their office in Grocers Alley in the Poul- 
iry, London, with a true copy of the rule hereto 
annexed, and at the ſame time ſhewed him the 
ſaid original rule: And this deponent further faith, 
That he did this morning ſearch with the Cu/tos 
Brevium of this court, amongſt the file of writs as 
of this term, for the return of the ſaid writ of capras 
ad reſpondendum, but that the ſame was not filed 
with the ſaid Cuſios Brevium. Pay ſeijeant's fee 
10s. 6d. rule 5s. 64.; and then make out the at- 
tachment as before, | | 


How much Sheriff and Bail are liable for. 


THe practice for more than 50 years paſt has Bail liable to 
been, that the bail are liable to the whole extent of the whole debt 
the penalty of the bond to ſatisfy the debt really ms 
owing to the plaintiff, Lord L:uzhborcugh, Mitchell 
v. Gibbons, Hl. Black, Rep. 76. They are alſo 
liable to coſts. a 

Defendant arreſted for 50 J. and upwards, ſheriff Sheriff liable 
took a bail-bond penalty 100 J. Attachment againſt #3 far 5 the 
the ſheriff for not bringing in the body. Motion "OY Hy 
to ſet -it aſide on payment of 50/. 195. together 

: „ „ 


„%%ͤͤ;;: © | - nd 


with coſts, Sheriff's officer had tendered that fury 
and coſts to the attorney, who refuſed to take leſs 
than 684. 25. 64. the ras debt. Lord Loughborough. 
It would be firange if the ſheriff ſhould be allowed to 
put himſelf in a better ſituation than the bail : the 
| caſe of Mitchell v. Gibbons was determined on con- 
ſideration. Gould, J. Where a party comes himſelf 
and enters into a recognizance- with the, bail, he 
is bound in double the ſum, and each of the bail, ia 
the ſingle ſum ; then each is liable to the full ex- 
tent: and the ſame rule ſhould prevail in bail bonds 
taken to the ſheriff. Wilſon, J The ſheriff may 
if he pleaſes bring in the body; he ought to put the 
plaintiff in the ſame. ſituation as if good bail were 
put in and juſtified. - Ordered the rules not to be 


| diſcharged except 75 payment of the whole. debt 

8. | and cofts, with coſts of the application. Faulds u 
Mackintoſh H. Black. Rep. 233. 

Proceedings If the heriff is out of office after he has hes the 


againit tie l-te. 
therif, defendant, then you get a rule in the ſame manner 
as before from the ſecondary's office for him to re- 
turn the writ, which if he returns cepi corpus, you 
vill, on ſearching with the Cuſtos Brevium, get 2 
note of ſame, pay 44; carry it to the filacer for his 
rule to bring in the body, pay 24. 11 4. ; then take 
fame to the ſecondary's office, and get a rule pe- 
remptoty to bring in the body, pay 5s.; ſerve 
copy thereof on the deputy ſheriff; move for an 
attachment if bail not perfected, ſame as before. 
„VV. B. This is a much more expeditious way 
againſt the late ii, thas by al iringas, as in the 
N At Hench. | | 


| " Nuts. 4 

705 2 « On the 7th of November 1783, the late ſheriff2 
eee of London were ruled to return the writ of capias ad 
in the body on reſpondendum ; the late ſheriffs returned the defend- 
the yreſent ant taken, whoſe body they had ready. On the 13th 


ſheriff, inflead 
— ate of November a tule was ſerved on the preſent ſheriffs - 


ſheriff; a mere to bring in the body, which they did not; and an 


«tiempt-t5 fix to 
. attachment Was granted. Now, upon motion po 


fet aſide” the attachment, it appeared that the old | 
ſheriffs returned the writ cepi corpus; and alto there 
was returned upon the Writ thus by the new 
ſheriffs : *© This writ, as above indorſed, was deli- 
* vered to us the undernamed now ſheriffs, by the 
« abovenamed late ſberi fi, at the time of their going 
« out of elſice; that therefore the rule ought to 
have been upon the old /herrffs, to bring in the body. 
Upon ſhewing cauſe, it was contended, that the 
new ſheriffs having made the indoiſement upon the 
writ as before ſtated, they had made themſelves 
anſwerable for the body; but rhe court held, 
4e that the indorſement merely ſhewed how the writ came 
« into the hands of the preſent ſheriffs, and therefore 
« ſet afide the attachment.” Serjeant Groſſe for the 
plaintiff, Serjeant Bolton for the ſheriffs. Mich. 
term, 24 Geo. 3. Leigh, Gent. one, c. v. Turner. 

The ſheriff, in order to fave himſelf, may put in The cheriff may, 
bail for the defendant. (againſt his conſent), upon I's 
receiving the rule to bring in the body, and defeudan. 

N. B. The rules ought to keep pace with the defend-. 
ant's time; ſo that the ſecond rule ſhould not be 
brought in before the four days are expired, in 
which the defendant has to put in his bail above, 
purſuarit to the rule of court, and exception en- 
tered, e 5 5 

In a late caſe in this court between Spicer and Attachment ſet 
Linnell, the writ was return able in fifteen days of aſide azainf the 
Eaſter: the rule to return the writ was ſerved om ig ad aue ; 
I/edneſdoy; the ſheriff returned and filed it on the bring in the 
Saturday night; on Monday the plaintiff's attorney, b99y before 
without waiting till the defendant had put in bail „ 

(i. e. ti Monday evening, which time he hal by the above. 
rule of the court), obtained a rule to bring in the 
body, and ſerved it on the ſheriff on the morning of 
Monday: the defendant put in bail Monday evening, 
and notice was given; no exception was made; Another attempt 
but the defendant not having juſtified within the © fr (be theriff, 
four days, an attachment was moved for and ob- 
tained; and on motion to ſet it aſide, it was held 
| > Wc | 5 irregular, 
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does not, yet 
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186 | - Sheriff, 


irregular, becauſe bail was put in in time, and 
plaintiff's attorney ought to have excepted againſt 
the bail, before he had obMined the rule to bring in the 
body. Eaſt. term, 23 Geo. 3. Serjeant Groſſe for 
the plaintiff, Serjeant Holton for the ſheriffs. | 
Raule to bring in the body expired Sat. 19 
vired, yet if the April. Mmday the 21ſt, defendant's bail were juſti- 
deſendant juſti- fied, Same day motion for an attachment for not 
fies bail before bringing in the body. Rule wüy it ſhould not be 
— tz ſet ande with coſts. On ſhewing cauſe, it appeared 
in time. that the bail were juſliſied before the attachment was 
moved for, Court referred it to the prothonotary 
as to the practice, who ſaid, that though the rule 
for bringing in the body had expired, yet if defend- 
ant juſtifies his. bail before the plaintiff moves for an 
attachment, the ſheriff is not liable to an attach- 
ment. Thorold v. Fiſher. H. Black, Rep. 9. Rule 
= abſolute with coſts, . | 
If exception to Motion to diſcharge a rule to bring in the body: 


bail is not en- . , | 
r the defendant had put in bail, but no exceptionwas 


| the defeadant entered in the filacer's book; notice of juſtification 


tives notice of was given. Court held, That although there was a 
Juſtification nd walver as between the parties, yet the irregularity 
Heriff is not Was not cured, as reſpecting the ſheriff, and there- 
lable, fore made the rule for diſcharging of the former 
rule abſolute with coſts. Rogers v. Mapleback. H. 
Black. Rep. 107. © | 
VNV. B. If the ſheriff puts in bail after rule ſerved 
to bring in the body, he muſt juſtify before a render 
can be made, though not excepted to. Poole v. 
Peate. 2 Black. Rep. 1206. rh ? 
e theriffnot Exception entered in the book and verbal notice 
—— proceed- given, defendant's attorney proceeded by giving 
galas, notice to juſtify : The rule for bringing into court 
the body of defendant having expired, and no bail 
juſtified, an attachment was granted, which was ſet 


aſide. Cobn. v. Davis, H. Black, Rep. 80. 


The ſheriff not 


Coinmon 


common Appearante. 


Common Appearance to a capias is entered === 2. | 
with the fiiacer of the county wherein the 94; 

writ is directed, and the note for the ere is 

wrote on plain paper in this form: 

London: Appearance for Jahn Denn, late of | Notice of aps 
don, yeoman, ats. Richard Fenn, to a capias, return 5 
able in . days of Saint Hi lary. 

| 7. P. Attorney, 


This ! is bled with the flocer, whe. enters the 
ſame in a book kept for that purpoſe ; and the me- 
morandum or warrant, as before, muſt be filed on 
a 25. 64, ſtamp, purſuant to the ſtatute 25 Geo. 3. 

c. 80. ; pay him 25. 6d. viz. 15, 64. for duty, and 
15. for the entry; if there be more than one de- 
fendant, pay 4.4. each. 5 

By the fat. 5 Geo. 2. c. 8 Where the defend - Eight ay: to 
ant is ſerved with a copy of the proceſs, he muſt fe. 
cauſe a common appearance to be entered on the re- 
turn, or within eight days after ſuch return. 

N. B. This means from the return of the capiat, 
and not the quario die, ſo that if the capias is return- 
able in eight days of St, Hilary, the 20th of Fanuary, 
defendant has all the 28th to enter his appearance. | 

And in caſe the defendant ſhall not appear within If Sefendart 
eight days after the return of ſuch writ or proceſs, 3 0 
the plaintiff, upon making and filing an affidavit of 
the perſonal ſervice of ſuch writ or proceſs, may 
enter a common appearance for the defendant, and 
proceed thereon, as if ſuch defendant had entered 
the ſame, Stat. 12 Geo. 1. c. 29. 

If the defendant does not enter his appearance Ari of 
within eight days next after the return of the writ, the — 0 
plaintiff muſt cauſe the following affidavit to be NN 
made by the perſon who ſerved it, which may be 
| ſworn before a judge, commiſſioner, . or his 


deputy ; 5 
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deputy; but in town moſily before the filacer, fat, 
12 Ges. I. c. 29. and is to be filed gratis. | 
Common 2p- By Stat. 25 Geo. 3. c. 80. . 22. Common 
pearance may be appearance may be filed by the plaintiff, according 
Gled according 3 | k g | 
to Hatute, wich- to the ſtatute, without entering or filing of record a 
out a warrant» Memorandum or minute for the defendant: but no 
ſolicitor ſhall plead or carry on any further proceed- 
ings for ſuch defendant (if common appearance has 
been filed according to the ſtatute) without filing 
the minute or memorandum before mentioned, un- 
der penalty of 5. ſect. 23. If a defendant is ad- 
ded after commencement of an action, a memoran- 
dum not neceſſary, ſect, 24. | 19 2 
Where the plaintiff enters an appearance, he. is 


* 


not obliged to take notice of any attorney the 5 


defendant employs, wnlefs ſuch attorney deliver or fili 
a plea, Cook's Rep. 116. Jenes v. Wilkinſon, 


In the Common Pleas. ä 4 ey « 
EY. | ohn Denn againſt Richard Fenn, 
_ wa » John Clegg, of, — clerk to J. P. attorney for 
treble 6d. ſtamp- the abovenamed plaintiff, maketh oath and faith, 
ed paper. - That he did, on the iſt day of Nevember inſtant, 
perſonally ſerve the above defendant with a true 
copy of a writ of capias ad reſpondendum, which ap- 
- pears to this deponent to be regularly iſſued out of 
this honourable court, and returnable before his 
majeſty's juſtices at //e/min/ter, in eight days of Saint 
Hilary; under which ſaid copy was written an 
_ Engliſh notice to the ſaid defendant of the intent of 
. ſuch ſervice, purſuant to the ſtatute in that caſe 
-- -_ —- - made and provided, LE: 
| Sworn, &c, 9 John Clegg. 


7 


- 


An appearance The defendant in the writ and declaration was 


98 rightly named Jobn, alſo the affidavit of ſervice 
dant in a wrong Was Tight. An appearance according to the ſtatute 


dame amended was entered by the name of James inſtead of John. 


. a'ter chen. On motion to ſet aſide declaration; Court ſaid, 


_ tis is a mere lip, aud the affidavit is right. So if | 
+ TO | | CLIN the 


Common appearance, LL 


the filacer ater the entry of the appearance, and 
' inſert the _ of John inſtead of Jane. Wifton 
v. Packman, uf. 49 | | 
If baron feme are e ſued, the baron ws ap- Baron and feme, 
| pear for himſelf and wife, and plaintiff, although | 
wife not ſerved, may appear according to the ſtatute 
for them. Collins v. Shapland and ux. Barnes 412. 
An appearance cures all errors and. defects in A | 
| proceſs. Barnes 163, Wilſon v. Finch. Ibid. 167, *" «lets. 
Made v. Madman. 3 Wilfm 141. Lia v. 
Williams. 
If a writ be ſerved on Ss by a wrong name, If writ ſerved by 
and he files appearance in his right name, he may wiong name, &c, 
be declared againſt by his right name; thereſore, if 
you are aware of that miſtake, ſtay til he appears 
before you file the declaration. | 
If plaintiff enters an appearance for the defend- 1 of 
ant, before the time the defendant has to enter his Plaintiff 's entere 
appearance is expired, the defendant muſt complain ra. L 
of the irregulatity before judgment ſigned. Morſe be complained of _ 
v. Farnham. Barnes 242. before judgment, 
That any attorney of either bench accepting a Attorney not ape 
warrant to appear, or ſubſcribing a proceſs, We be — 
compelled to cauſe appearance, or be liable to an ing, to be at 
attachment, or put out of the roll, as the caſe re- tached. 


1 R. 5 1654. . 3 


h what C. PA a Coon Appearance u wil. 
be ordered. 


An: ac-etiam was put into the capias, which common appear- 
was indorſed for bail, but no ac-etiam was put on ance ordered, 
the præcipe; therefore common appearance ordered. 

Barnes 117. Hay v. Mann, One affidavit againſt 
| ſeveral defendants upon ſeveral debts, common 
appearance ordered, Barnes 70. Belt v. Goodman, 
ibid, 115. But refuſed in Trinity Term 1783; where 
one only was- arreſted, and where the action is 
vexatious. 2 Black, R-p. 809. The huſband 
abſconded Go could not be taken, but wife arreſted 

5 on 
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on — proceſs; ſhe was diſcharged, Blick v. 
Halſpenn and wife. Barnes 67. 
Rule as to the Per Cur, The rule is, that where there is 
* the judgment and execution againſt both the huſband 
and wife, ſhe ſhall not be diſcharged; but if they 
both be in cuſtody upon meine proceſs, the wife 
ſhall be diſcharged upon common bail. Anon, 

3 iſſ. 124. 
Marriage mot Where the marriage is clearly made out, the 
de made out. court will order the feme to be diſcharged on com- 
n mon appearance. Holland v. Erſkine. Barnes 100, 
But when ſhe acts as a feme ſole for twelve years, 
it makes the matter doubtful. bid. 

Afﬀidavit ſtating defendant was indebted to plain- | 
tiff in trover, common appearance ordered. H. 
Black. Rep. 218. Hubbard v. Pachy. 

Defendant arreſted on an affidavit for fo much 

money won of him by the plaintiff, at divers plays 
or games called brag and toſs- up, which he pro- 
miſed to pay. Defendant diſcharggd on a common 
appearance. Young v. Moore. 2 Wilſ. 67. 

If defendant produces a duplicate of his dicbarge 
as a fugitive, he ſhall be diſcharged on a common 
appearance, Barnes 100. So if his diſcharge be as 
an inſolvent debtor. Baxter v. Overton. Ibid. 102. 

. Vide 105. Norton v. Lutwiage. Same point as a 
| fugitive, | 
The court will Motion to diſcharge defendant on affidavit that 


not diſcharge Jefendant was married 30th of Oober 1764, to 


ſeme covert on 


"common oppear= G. F. Meadon, at St, Margaret's, W: flminſter, 
ahce, unleſs the with whom ſhe has ever ſince cohabited, and he is 
| 3 generally known to be her huſband, but that ſhe 
was arreſted laſt February for 231. though the cauſe 

of action (if any) aroſe ſince the coverture, and 

that plaintiff then knew her to be the wife of 

G. F. Meadon. A copy of the regiſter was alſo 

produced and a bill of exchange drawn by G. 

Meadon, was allo produced, which the offered to 

plaintiff to be changed for her on 10th of February 

1772, the day when their dealings commenced, 

Per Cur. Where a tradeſman gives credit to a 

| woman 
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woman of genteel appearance for articles of dreſs 
not much beyond her level (as was the preſent 
caſe), and he does not know her to be a married 
woman, nor dòes ſhe inform him ſo, nor is her 
coverture of ſuch ſufficient notoriety as upon rea- 
ſonable enquiry he might find it out; if in ſuch a 
caſe he brings his action, the court will not inter- 
poſe in this ſummary way to deliver a woman in 
ſuch circumſtances as contributed to impoſe upon 
the plaintiff, but will leave her to plead her cover- 
ture: Though they would Smet diſcharge a 
feme covert who lived openly with her huſband, 
however the plaintiff might pretend ignorance of 
it, for then it is his duty to inform himſelf. The 
plaintiff's affidavit is cautiouſly worded, and not fo 
explicit as it ought to be; yet from the confuſion of 
the chriſtian names of the ſuppoſed hufband, it is by 
no means clear to the court that ſhe really is a feme 
covert; and, if ſhe was, there was not a ſufficient 
notoriety of it ta the world ſo as to intitle her to 
her diſcharge in a ſummary way; nor is it to be 
conceived that if (he was really the wife of a man 
in a genteel office, he would have let her remain 
in gaol from February laſt to the 23d of May for 
2310. without giving. bail for her: upon all theſe 
accounts the court do not think it neceſſary to in- 
terpoſe, but will leave her to her regular remedy. 
Rule diſcharged. Pearſon v. Meadon. 2 Black. 
Rep. 903. 1 | 
If defendant a bankrupt, produces his certificate Bankropt. 
allowed, confirmed, and inrolled, he ſhall be diſ- 
Charged, But the court will not diſcharge a bank- 
rupt on common appearance, when the commiſſion 
appears to have been groſsly fraudulent. 2 Black. 
Rep. 725. Swwley v. Fonts, | 


. 


Deietlaration. 


HE ſubſtantial rules of pleading are founded 

in ſtrong ſenſe and in the ſoundeſt and cloſeſt 

logic, and ſo appear when well underſtood and 
explained; though being miſunderſtood and miſ- 
applied, they are often made uſe of as inſtruments 


of chicane. Robinſon v. Raley. 1 Barr. 316. 


It is one of the moſt honourable, laudable and 
profitable things in our law, to have the knowledge 
of well pleading in actions, real and perſonal. Co, 
Lit. 534. 5 1 


Rules reſpecting Declarations. 


1. THE parties demandant or plaintiff tenant 
or defendant, ought to be well named. 

2. So the time of a matter charged in the decla- 
ration ought to be certainly alledged, and therefore 


in aſſumꝑpſit, the day being omitted on which the 


promiſe is made, it is bad. Tel. 94. Pl. Com. 24. 
3. So a certain place ought to be alledged 


| where every fact material and traverſable was done. 


Kitch, 226. | 
4 The gift, and every thing that is of the eſſence 


of the plaintiff 's a&ion, muſt be ſet forth in the 


declaration ; and herein we may lay it down as a 


general rule, that that ſeems properly to be the. 


eſſence of the action, without which the court 
could have no ſufficient grounds to give judgment; 
and this is to be determined in every action 
according to its nature, Der. Pl. 85. . 

5. If the declaration be not ſufficient foundation 
to vive judgment, this may be moved in arreſt of 
ee after verdict, becauſe judgment cannot 

given when it appears that though the fact be 
found for the plaintiff, yet he has not ſufficient 
cauſe of action. Tbid, | 8 7 
| 6, jt 


_ 


_ Declaration. 

6, It is a general rule in pleading, that the 
defendant muſt ſhew, a title in the plaintiff; and 
that it is regularly true, that if the plaintiff will 
himſelf diſcover to the court any thing, whereby it 
may appear that he had no cauſe of action when 
he commenced it, his writ ſhall abate. Cro. Elix. 
325. Mor 598. | ; . 

F. It is laid down 
caſes where an intereſt or eſtate commences upon 
condition, be the condition or act to be performed 


by the plaintiff, defendant, or any other, and be 


it in the affirmative or negative, there the plaintiff 
ought to ſhew it in his declaration, and aver the 
performance of it; for the intereſt or eſtate com- 


mences in him upon the performance of the con- 


dition, and not before. But when the intereſt of 
the eſtate paſſes preſently, and veſts in the grantee, 


and is to be defeated by matter ex po/t fads, or 


condition ſubſequent to the condition to be per- 
formed in the affirmative or negative, or to be per- 
formed by the defendant or any other; there the 


plaintiff may count generally without ſhewing of 
any performance, and this ſhall be pleaded by him 


who is to take advantage of it. 7 Co. 10. Lill. 
Reg. 418. Although the plaintiff muſt ſet forth in 


his declaration every material thing, and without 


which he could not be entitled to his action; yet 
herein the Jaw requires no greater certainty than 
the nature of the thing is capable of; and there- 
fore if a contract be made in general terms, the 
declaration upon ſuch contract may be in the ſame 
terms. 3 Lev. 319. | | 


8. It muſt contain ſuch certain affirmation that 


it may be traverſed; for if there be no certain 
affir mation to make the declaration itſelf traverſable, 
it will not be cured after a verdict, becauſe it is a 
defect in ſubſtance. Co. Lit. 303. Cre. Fac. 361. 
2 Bulfir, 214, Cro. Eliz, 33. 441. 2 Saund. 
319. 


the nature of the thing will admit of; as where an 
| O 5 __ aQion 


as a general rule, that in all 


9. The law requires no greater certainty ihan 
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action is brought for things not fubject to diſſine- 
tion by number, weight, or meaſure; as in treſ- 
paſs for breaking his cloſe with beaſts, and eating 
his peas, without ſaying how much; yet this de- 
claration has been held good, becauſe nobody can 

number or meaſure the peas that beaſts can eat. Stile, 
136. 2 Salk, 642. 1 Lord Raym. 588. 2 Wilſon 292. 
10. That where the thing is well deſcribed, 
£ the court ought not to be too ſtrict in ſcanning the 
words ; and that if the thing is ſo deſcribed, that 
the jury may know what is meant thereby, it is 
well enough. Stile, 235. 1 Lord Ray. 588. 
11. Where a thing is laid in the declaration by 
way of aggravation, fuch allegation is uncertain, or 
that circumſtance is not proved to the jury, yet 
this ſhall not arreſt the judgment; becauſe the gi? 
of the action is the thing itſelf in demand, and the 
aggravation is only the manner of doing it; and 
though this may increaſe the damage ſomething, 
yet it is not to be out of proportion to the thing in 
demand. Cro. Fac. 664. 7 Mod. 142. Sty. 25, 
199. 1 Lev. 301. 303. Lord Ray. 991. Str. $27, 
Keb. 825. 2 Wilſ. 292. | | 
112. If a declaration be good in part, though bad 
as to another part, the plaintiff is intitled to judg- 
ment for ſo much as is well alledged, eſpecially if it 
be not of an entire demand. 10 Co. 115. Roll. Al. 
784, 785. 2 Show. 103. 1 Salk, 133. Vide 
in a | 
Repetitions tobe 13. For avoiding of long and unneceſſary re- 
avoiJed indecla- petitions of the original writ in actions upon the 

e caſe, and perſonal actions upon penal ſtatutes. 

On'y the nature That declarations in actions of treſpaſs on the caſe 
N e e to or perſonal actions upon any general ſtatute, name- 
e tepeneg. ly, hue and cry, monopolies, and for ſuits in the 

ES admiralty, and ſuch like, other than debt, repeat 
not the original writ, but only the nature of the 
action, viz, A. B. was attached to anſwer C. D. 

' ina plea of treſpaſs upon the caſe, or in a plea if 
 ireſpaſs and contempt againſt the form of the flatule. 


Rule Mich. 1654. ect. 16. 
| | 14. For 


Declaration | = 
14. For the avoiding of the common bar and Comman bars 
new aſſignment. The declaration upon an original 5 

| writ or bill, quare clauſam fregit, may mention 
the place certainly, and ſo prevent the uſe and 
neceſſity of the common bar and new aſſignment. 

15. That unneceſſary length of declarations be Uniecefſary | 
forborne, and in order thereunto, that in actions of = declas 
covenant not to repeat more of the deed than 1s _— 
neceſſary for the aſſignment of the breach, and not 
to repeat the covenant in the concluſion, Jbid., 

16. In actions of flander long preambles be Slandet, - 

forborne, and no more inducement than what is | 

neceſſary for the maintenance of the action; but 

when it requires a ſpecial inducement, or colloquium. 

Ibid, | | . | 
17. That in aQions upon general ſtatutes, the On fiatutes. 

declaration not to repeat the ſtatute, but to con- 

clude againſt the form of the ſtatute in ſuch caſe. 

made and provided; as in cafe of debt upon the 

Stat, 2 Ed. 6. for tithes, and 32 H. 8. for main- 

tenance, 21 Fac. of monopoly. [bid. 35 
18. That action of debt upon a judgment had Debt en jadge 

in the courts at Maſiminſter, to recite only the went. 

judgment; but if a judgment had by or againſt an 

executor or — then the action of debt 

upon that judgment, to repeat the declaration 

and judgment. bid. | x | 
19. That before the declaration aQually entered, When declare 

the plaintiff may amend his declaration, paying un 727 be 

colts, or giving impar}ance, at the plaintiff's election, 

by the order of a judge of the court. But after it 


3 is entered, if the amendment be but a ſmall matter 
that doth not deface the roll, yet that before iſſue 
« or demurrer entered it be amendable by rule of 
f court upon coſts, and * 2 plead, with a new 2h 
EX ar further imparlance.. , 761. | . | 
. As the rules of pleading are founded in good Role: of pleading 
f ſenſe, their objects are preciſion and brevity. No- jos of owe 
. thing is more deſirable for the court than preciſion, ö 


Q 3 N nor — 


„„ Detlaration. 
| nor for the parties than brevity. It is eaſy for a 
party to ſtate his ground of action. If it is founded 
on a deed, he needs not ſet forth more than that 
part which is neceſſary to entitle him to recover. 
If he ſtates what is impertinent, it is an injury to 
the other party, and may be ſtruck out, and coſts 
allowed upon motion. As where a declaration for 
a ſurgeon's demand, and in every count it was laid 
to be for curing the defendant of the foul diſeaſe, 
the court expreſſed great diſpleaſure that ſuch lan- 
guage was. uſed, and intimated their deſire that 
whenever the like ſcandal is inſerted, that ſomebody 
would move to ſtrike out the words, and to refer 
it for ſcandal and impertinence, and that they 
; ſhould direct the prothonotary to tax exemplary 
coſts; that the rule for referring ſcandal ought to 
be the ſame at Jaw as in equity; and that they 
remembered 3501. coſts taxed in chancery for 
- ſcandal, 2 L ilſon 20, Anon. | 
A declaration containing five counts reduced into 
two.  Bownas v. Wilcoch. Barnes 360. 
Variznce be- _ Variance between the declaration and proceſs, 
2 1. e. to anſwer the plaintiff qui iam pro dom. rege 
when fatal, pro ſeipſo ſequitur, and the declaration in his own 
right, is fatal. Canning v. Davis. 4 Burr. 427. 
cited in 2 Black. Rep. 722. Lloyd v. Williams, 
But where the proceſs is to anſwer to John 
Lid only, and the plaintiff declares in an 
action gui tam, the court held this well enough. 
Lloyd v. Williams, 3 Wilſ. 141. Vide 2 Sir, 
1232. | | | 
f the plaintiff declare in debt, on proceſs with 
ac-etiam in caſe, it is a waiver of the bail. 3 Wilſ 
141. Lloyd v. Williams. © - | 
Plainti®'s It is reaſonable in all caſes, that the plaintiff 
demand. ſhould give to the defendant an account of the 
| particulars of his demand, and the court or a judge 
| may ſtay proceedings till it is done, | 
When no waive Where an arreſt ſhall be by virtue of a capiat 
er of tail, ad reſpond, in any county, and bail be put in, and 
| IE: plaintiff 


I mpertinence . 


Declaration, —_— _ 

plaintiff ſhall think proper to declare in a different 
county, It ſhall not be deemed a waiver of the bail. 
R, H. T. 22 Geo. 3. Vide this rule at length, 
title Proceſs. | N | 

_ Ordered, that all declarations and pleadings ſhall Delivery as to 
be delivered, all ſuch demands made, and all notices time of pleading. 
given, before nine in the evening. R. E. T. 10 | 
Ga: Ie | | 5 


Of intitling and laying the Day in 


Declaration. 


Ix the cauſe of action ariſes within the term, of If cauof action 
which the declaration is, then do not intitle it as *iſes in term, q 
of the term generally, but make a ſpecial day after 5 5 nn 
the cauſe of action accrued, as, Monday next after | J 
« 15 days from the day of Saint Hilary, in Hilary 
« term, in the 28th year of the reign of king 
« Geo. 3. inſtead of Hilary term generally.“ 
Str. 806. : | 67 bog oh 

If the plaintiff declares on a note, the day is ma- When day 
terial, and an eſſential part of the agreement, from material. 
which he cannot vary; fo on a bond or other writ- | 
ing: but in the caſe of a common aſſumpſit, the 
day is alledged only for form, and therefore the 
defendant cannot confine the plaintiff to the day 
alledged in the declaration. bid. Str. 21. Vide Co. | 
Litt. 283. Plow. Com. 24. 4. | | | jp 
In other caſes, as in treſpaſs, aſſault, battery, &c, When not. 
the day is immaterial, but is in general laid after the 
cauſe of action accrued, and before the term or 
time of which the declaration is intitled, | 

In aſſault and battery, proof that the aſſault was 
on a day after the commencement of the ſuit, may 
be helped. 1 Wilſ. 171. | 

Plaintiff may ſhew the true commencement of 
an action, contrary to the fiction of the law, even 

in penal actions. 3 Burr. 1241. 5 


Mo 


5 Declaration. | 

If there is no ſpecial memorandum, he may ſhew 

by the writ that the action was commenced after 
the time to which the bill relates. Ii. 

A declaration intitled generally of Michaelmas 

term, which ſtated the promiſes and breach to have 


been made on the 7th of Member 1785 ; on ſpe- 
cial demurrer and cauſes aſſigned, that the declara- 


tion muſt be deemed a declaration of the firſt day 


of that term whereon the promiſes are laid, and 
the cauſes of action to have ariſen 7th of November 


1785, which was a day after the firſt day of the 


term ; and that the declaration by the memoran- 


dum appears to have been exhibited before any 


| cauſes of action appear to have accrued, Symons v. 


Low, Sty. 72. in point for the plaintiff, Afphurſi J. 
Ane court ought to make any intendment againſt 


2 mere captious objection. We muſt reſort to the 


old practice of declaring ore tenus; there we find 
that the declaration could not have been delivered 
till the ſitting of the court. And then it is as pro- 
bable that the promiſe was made before the decla- 
ration as afterwards, Pugh v. Rebinſon, Term Rep, 


116. 


ARtions ?re to 
proceed though 

mo warrant or 
memarandum 
filed, 


| How to be in. 
g'ofled, and to 


ſtatute, 57. 104. more, 


A declaration on 2 ſcire facias returnable the laſt 
return of the term, may be intiiled of the ſame term 
generally. Ward v. Ganſel. 3 Wilſ. 154. 

No action, c. ſnall be ſtaid, nor any judgment, 
ſentence, c. reverſed, by reaſon of omiſſion or 
defect in the entering or filing of record the me- 
morandum or minute directed, but the court ſhall 
proceed the ſame as if ſuch memorandum or mi- 
nute was entered or filed. Stat. 25 Ges. 3. c. 80. 

7. == 
F When the declaration is drawn, it is to be in- 
groſſed on treble penny ſtampt paper; charge on 
the back thereof 4d. per ſheet {ſeventy two words), 
and duty 3d. ; warrant, in debt, treſpaſs, and d- 
tinue, 44; in other actions, $4. ; and if the plain- 
tiff's attorney enters appearance, according to the 


There 


Declaration, 
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There are two ways in which the plaintiff may Two ways to 


declare. The one on the remurn day of the writ, declare. 


which is termed de bene effe, or conditionally, un- 


til ſpecial or common bail be filed. The other in 


chief, which is when the defendant has appeared, 
or where plaintiff has entered an appearance ac- 
cording to the ſtatute for him : in the latter caſe the 
notice to plead is without condition within the 
time limited. But the better way is to file it de 
bene eſſe, as it ſpeeds the cauſe, 5 | 

If a declaration is filed in chief, the plaintiff muſt 
ſee that the defendant has appeared, or that he en- 
ter it according to the ſtatuce, before declaration 
is filed. Matibetus v. Stone, Barnes 242. Pratt. 


Reg. 31. The practice in K. B. is the ſame, Term 


. 


Rep. I, V. 635. Cook V, Raven. 
When Declaration may be delivered de 
bene eſſe. 


Upon proceſs returnable the firſt, ſecond, or 
third return of any term, the declaration may be 


delivered de bene fe, at the return of the proceſs, 


with notice to plead, if in London or Middleſex (and 


defendant lives within twenty miles of Londen) in 


| four days, But if the plaintiff declares in any other 
county, then it may be delivered de bene eſſe, with 


notice to plead within eight days after declaration 


delivered, either where there is ſpecial or common 


bail fled, R. Trin. 8. Geo. 3. 


delivering Declaration t here Defendant | 


files ſpecial Bail or common Appearance. 


i 


Ir the defendant's attorney has appeared, or put When defendant 


in bail, the declaration muſt be delivered to him, 
whereupon he muſt pay' for the ſame duty and 
warrant ; or en refuſal by him, or his clerk in his 


4 abſence 


appears. 


[ 


% 
. 
— — lp 5 

— — — a — ER et. — — - 

, * * — = - 2 4 o 5 

— 4 g ““ ON ——¾ 

„ K 3 „„ e e e e ee . 

5 = 7 „ — = — * 9 \ 
- * — o = 
= 9 


200 | | _ Declaration, 
| abſence (or if his abode be unknown), it may be 
filed in the prothonotaries office, on payment of 2s, 
a- count, or 8 d. per ſheet; and then on notice 
thereof to the defendant or his attorney (and from 
the time of giving ſaid notice, and not before, the 
declaration is well delivered), and on rule to plead 
being given, judgment for want of plea may be 
ſigned; and no plea may be received till the decla- 
| ration is taken out of the office, K. TJ. 12 . z. 
Where plaint ff J/hen appearance is entered according to the flatute, 
appears for da- In all caſes where a copy of the proceſs of this court 
fendant, the de- Y | 
cla ation thall be is ſerved upon any defendant or defendants by the 
leſt in the office, plaintiff's attorney, purſuant to the act for prevent- 
eee ing frivolous and vexatious arreſts, the plaintiff's at- 
torney, in ſuch caſe, ſhall leave a copy of the de- 
claration in the office, and likewiſe give notice 
thereof to the defendant or defendants, by deliver- 
ing an Engliſh notice, written in a ſecretary hand, 
to ſuch defendant or defendants, or by leaving the 
ſame at the laſt, or moſt uſual place of abode of 
ſuch defendant or defendants, ſignifying the nature 
of the action, at whoſe ſuit it is proſecuted, and 
Aﬀier ſuch no- in whoſe office ſuch declaration is left. And in 
tices the «ecls- caſe ſuch defendant or defendants, after ſuch notice 
deemed well de- given, do not plead by the time the rules for plead- 
: tear ah ing are out, the plaintiff in ſuch caſe · may ſign his 
rot pleadia time, juogment (a rule to plead being firſt given), with- 
judgmert may be Out any other or further calling for a plea; and 
fienee, and no- thereon give notice of executing his writ of in- 
m.) be given. Quiry, either by delivering notice in writing to ſuch 
defendant or defendants, or by leaving the ſame at 
the laſt or moſt uſual place of abode of ſuch de- 
fendant or defendants ; which ſhall be ſufficient 
notice to ſuch defendant or defendants, of the time 
of executing ſuch writ of inquiry. R. Mich. 1 
Ges. 2. 5 1 | h : . * 
Service aſter re. The ſervice of a writ aſter the return day is bad, 
OY and ſo it is if it have not fifteen days between the 
tion out of the Leſte and return. But if defendant take the decla- 
office, good, ration out of the office, he waives all irregularity of 
| proceſs. I bale v. Fuller, H. Black, Rep. 222. x 
| | 2 E . 


' Declaration, EE 201 | 


of 2 on Proceſs, returnable on 
any other Return, 


Ir the proceſs be returnable on any other return 
than the firſt, ſecond or third return, the defendant 
is then entitled to an imparlance ; and in ſuch caſe, 
notice muſt be given for the defendant to plead | 
within the firſt four days of the next term. 

If a declaration be delivered in the ſecond term 
after the return of proceſs, the defendant is intitled 
to an imparlance ; and the notice muſt be to plead 
within the fir ft four "_ of the next term. 


Notes of Caſes. 


Ie a declaration be delivered de bene efſ# on or If declaration de- 
before the appearance day of the return of the writ, livered' de bene 
the defendant is intitled to four days time to plead 4* un or before 
from the appearance day ; if delivered after the 1 r 3 | 
appearance day, then to four days after the delivery. — plead after 
2 Black, Rep. 1243. 0 — 

N. B. This was a town cauſe. | 

The delivery of a declaration before ſpecial bail What 0's wi 
is put in, is a waiver of the bail, unleſs it be ver of bail, 
marked de bene efje ; and the demand of a plea is a | 
waiver of the exception to bail, for it is admitting 
the defendant to be in court and in a condition to 
plead. Lifter v. Wainhouſe. Barnes 92. 

If a declaration be filed or delivered de bene ęſſe, Rule to plead, 

a rule to plead may be given the ſame day, but 
ſuch rule,cannot be entered until the firſt day of the 
term. Seller v. Faceby. Cvoke's Rep. 68. 

Formerly on a writ with ac-etiam, if the plaintiff May now declare 
declargy in any other county than that in which in 20 county. 
the writ iſſued, he loſt his bail ; but now it is other- 
wiſe, by rule, Hil. term 22 Ges. 3. Vide title Proceſs. 

On the tenth of November, defendant was ſerved 
with a writ returnable the twelfth; it was held 

TS that 


. 
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that the plaintiff ought not to be paid for the de- 
elaration until th „ er for the four days of 
grace are always allowed 10 defendant to make an 
end of the cauſe by payment or otherwiſe. 2 Black, 
; Rep. 749. Golding v. Grace, 
Plaintiff hall The plaintiff in his own right arreſted the de- 
Joſe bis bail tbe ſendant oon a copias with act etiam, to anſwer 
ently from the him in bis own right; whereupon the defendant's 
wit, attorney applied to the plaintiff's attorney, and 
undertook to put in ſpecial bail, which he did. 
The plaintiff declared as executor, and not in his 
own right. Motion that the bail might be vaca- 
ted, and common appearance aceepted, which was 
ordered, and that plaintiff might then proceed 28 
executor. Hale v. Tipping. 3 Wilſ. 61. | 
Moſt be deliver A declaration delivered in the country to an 
ea 10 the agent» attorney appearing for the defendant, is not good; 
| but it ſhould have been delivered io the agent in 
town. Adderley v. Dixie. Coates Rep. 101. 
May add a new It is the courſe of the court, that the plaintiff 
_ the may at any time before the end of the ſecond term 
ow eu have leave to amend his declaration by adding new 
counts, but not afterwards. Green v. Bell. Coole 
1 Rep. 131. R. M. 1654. S. 7. 
Notice to pleat A declaration without notice to plead, was de- 
_ ——_— livered to the defendant ; and ſome time afterwards 
8 a notice in writing was given to the defendant to 
plead within eight days (he living above forty 
miles from London) : this was held to be a good 
declaration and a good notice to plead, although it 
was not piven at the time of the delivery of, or 
written on the back of the declaration, Anon, 2 
| Will. 13 | | 
Hecleration 3 was filed, but not eli on it de 
ſhould bemarked Jowe ee, and judgment was ſigned ; held irregular. 
. bene e. Evans v. Tillam. Barnes 257. N. B. JN" Was 
where bail was required. 
Cannot deliver a A declaration cannot be delivered te one 
3 7 of two defendants until both appear, or one appears 
nap Dc and the other is outlawed. 2 Black. Rep. 75% 
"ak * Knight V. Parker and another, > F 7» 
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| If one defendant puts in bail and the other be How- 26 provied 


not arreſted, before you can declare, you muſt pro- where one is ar- 1 


cee ind . efted and the 
ceed to an outlawry againſt the other; in ſuch caſe, cher not. the i 


remember on the laſt day of the ſecond term to 
get a rule for time to declare, as plaintiff before 
the other defendant be outlawed will be out of 
court; and you muſt inform the ſecondary of this, 
as the rule is out of the common form. | | 


Of declaring by the bye, In this court, no perſon Declareciag by 


can deliver a declaration by the bye but the plain. the bye. 

tif; whether the defendant enters a common ap= _ 
pearance himſelf, or it is done for him by the plain- 

tif; and if the plaintiff declares by the bye againſt 

ſuch defendant, he muſt do it the ſame term in 

which the writ is returnable, Barnes 346. Dunn 

v. Hutt. | ORs 5 

If an action be brought by baron only, and a If ation be 
declaration be delivered in that action, he cannot brought by baron 


only, he cannot 


deliver a declaration by the bye at the ſuit of him- geliver à decla- 

ſelf and wife, there being no proceſs to warrant it. ration by the bye, 
Reels and Wife v. Robins, Barnes 337. But if i ift of 

| the writ be at the ſuit of himſelf and feme, he may GE 

deliver a declaration by the bye at the ſuit of him- 

ſelf. Jbid. Cooke's Rep. 131. S. C. | Z 
On a capias with an ac-etiam, at the ſuit of an When declara« 

executor, plaintiff cannot deliver a declaration by don cannot be 


delivered by the 


the bye at the ſuit of himſelf; but if the writ be a f 
general quare clauſum fregit, plaintiff may deliver a 
declaration by the bye, becauſe now the variance is 
not held to be fatal, as if the writ be general, and 
the count as executor, or qui tam, or as aſſignee of 
the ſheriff. Str. 1232. Hainey v. Sparing. C. B. E. 
10 Geo, 3. Where ſuch a variance was, the court 
held the plaintiff might proceed in his action, though 
he loſt his bail. So in Lloyd, qui tam v. Williams, a 
Mi. 11 Geo. 3. C. B. The writ was a general ca- A capias abſo- 
pias, and the declaration gui tam, and held well. _—_ ps 
2 Black. Rep. 722. 3 Will. 141. S. C. - "> tl 
Held that the detendant's attorney is bound to Defendant 
receive declarations by the bye, after a declaration bound io receive 
delivered in the action on which the defengant * pi 
| | 1 Was ſame plaiatiff, 
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was arreſted, but is not bound to receive a decla- 
ration at the ſuit of any other perſon, Methurn v. 
' People. Cooke's Rep, 6. | | 

| Declarations were delivered as declarations by 
the bye; it was alledged, on motion to ſet aſide the 
proceedings, that they ought not to declare by the 
bye till the plaintiff had declared in the original 
action. Cur. If the writ had been ſpecial it muſt 
have been ſo, but here the writ is an ac-etiam 

only, and fo the plaintiffs by declaring will only 
loſe the bail, but may declare in any action or 

County as they might upon a clauſum fregit, and 
deliver as many declarations the ſame term be- 
tween the ſame parties as they will. Holmes v. 
Small. Cooke's Rep. 58. 5 | 


b 10 indorſe the Declaration. 


You generally indorſe the declaration, if deli - 
vered or filed thus, after naming the cauſe, and the 
5 money to be paid for the copy and duty. 
Mong. This declaration is filed (or delivered, as the 
required, caſe may be) conditionally until bail above is 
| put in and perfected ; and the defendant is to plead 
| hereto in four days “ otherwiſe judgment. 
On ſervice of This declaration is filed (or delivered) condi- 
"ou. tionally (until an appearance is entered), and the 
. defendant is to plead hereto in four days. 
Tf delivered in The defendant is to plead hereto in four (or 
chief, eight days, as the caſe is), otherwiſe judgment. 
If the action re- lt ſeems the general practice of this court is, that 
e = if the action be bailabl; you may file the declaration 
ary. . 8 2 | 
£3 de bene eſſe, without giving notice to the defendant; 
but indorſe your declaration as above. Simmons v. 


Shannon, 2. Black, Rep. 724. 


* Country cauſes eight days, or if defendant lives abore 20 


Natices 


Declaration: 
| Notices of Declaration. 


In the Common Pleas, 


Ws „ 
Richard Fenn, Defendant. 


John Denn, Plaintiff, | 
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| Take notice, that a declaration was this day filed On bailable pro- 
with the prothonotaries, at their office in Tanfield teſs conditional. 


Court, in the Temple, London, conditionally, (until ”* 


ſpecial bail is put in and perfected,) as of this 
preſent Hilary term, againſt you, at the ſuit of the 
above-mentioned plaintiff, in an action of treſpaſs 
on the caſe, on ſeveral promiſes, wherein the plain- 
tiff lays his damage to ten pounds; and unleſs you 


plead thereto in four days “ from the date hereof, 


judgment will be ſigned: againſt you by default. 
Dated the 2 3d day of January 1790. | 
; Yours, &c. 


To Mr. C. D. the above K. S. Attorney for 


Defendant. et Plaintiff, . 


In the Common Pleas. © 
| 5 A. B. Plaintiff, 
Between and 

C. D. Defendant. 


Take notice, that a declaration was this day The like upon 
filed with the prothonotaries, at their office in common proceſs, 


Tanfield Court, in the Temple, London, conditionally 


(until a common appearance is entered), as of this 
preſent Hilary term, againſt you, at the ſuit of 
the above-named plaintiff, in an action of treſpaſs 
on the cafe, on ſeveral promiſes, wherein the 
plaintiff lays his damage to ten pounds; and un- 
leſs you plead thereto, in four + days from 
the date hereof, judgment will be ſigned againſt 


If in the country, eight days, 
+ In the country, eight days. 


you 
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you by default. Dated the 23d day of January 


1790. FA, Moth. 
F | Yours, Sc. 5 


To Mr. C. D. the above K. S. Attorney for 


* The like upon 

common proceſs, 
where bail or 
appearance is 
according to the 
ſtatute, 


Defendant. 5 Plaintiff. 


Take notice, that a declaration was this day filed 
with the prothonotaries, at their office in Tanfield 
Court, in the Temple, Londin, as of this preſent 
Hilary term, againſt you, at the ſuit of the above- 
named plaintiff, in an action of treſpaſs on the caſe, 


on ſeveral promiſes, wherein the plaintiff lays his 


Within what 
time the plaintiff 


maſt declare, 


by the bye; only ſay (filed by the bye). 


damage to ten pounds; and unleſs you plead 

thereto in four days “ from the date hereof, judg- 
ment will be figned againſt you by default. Dated 
the 29th day of January 1790. | 

Yours, e. Ls | 

To Mr. C. D. the above F. S. Attorney for 
Defendant. . the Plaintiff. 


This notice will do where bail is perfected, or 


Within © what Time the Plaintiff muſt 
declare. . 


THAT upon all proceſs returnable the firff or 
any other return in any term, the plaintiff ſhall have 
liberty to the end of the next enſuing term, to deliver 
his declaration to the defendant's attorney, or of 
leaving the ſame in the office; and the defendant's 


attorney having entered his appearance with the 


proper officer, as of that term in which the proceſs 
is returnable; and at the end of the enſuing term, or 


in four days after the end thereof, having given a rule 


to declare in the proper office, and having called 
on the plaintiff's attorney or clerk in court (if he 
| | © Ja the Country, eight. 

5 can 


Declaration, - 


can be found), the defendant any time in the vara- 
tion of fuch enſuing term, after the rule for de- 
claring is out, may ſign his nonpros for want of a 
declaration, and not afterwards; and the plaintiff 
ſhall not, without leave of the court, have any 
longer time to declare in, than as above ſaid, other 
than the time to be limited by the defendant's rule; 
any rule or practice to the contrary hereof notwith- 
ſtanding. R. Hil. ꝙ Ann. NE” | 
If the plaintiff, on the laſt day of the ſec:d term, When plaintiff 
wants further time to declate, he may, by applying m7 00s 5 
to the ſecondaries, have a rule for that purpoſe, (ga 
upon paying 45.3 ſerve defendant's attorney with | 
a copy, and ſhew the original, or ſtick a copy up in 
the prothonotary's office, if he does not appear; 
but if a rule is given by the defendant to declare, 
then, if the plantiff wants further time, he may ap- 
ply to one of the judges for a ſummons; ſerve copy 
on defendant's attorney, and attend the judge there- 
on, who will, if he ſees reaſon, grant an order to 
the firſt day of the next term incluſive. | S 
On a rule given to declare, a declaration was A declaration 


demanded of the attorney in the country, by his moft be demand= 


1 5 ed of the agent 
own agreement ; but the nonpros ſigned for want of ;, ame WO 


a declaration, was held to be irregular; for the de- , 
claration ſhould have been demanded in town, 
No agreement of country attornies can vary the 
practice of the court: all tranſactions of this kind 
muſt be in town. Barnes 311. Ellwood v. Ellivood. 
Prac. Reg, 124. S. C. 


Where the defendant, at the end of the ſecond If no rule to de- 


clare be gi 


term, does not give a rule for the plaintiff to de- plaintiff had til 
clare, the plaintiff has till the e//2:gn day of the third the eſſoign day 


term to deliver or file his declaration. Pratt. Reg. _ deen 
C. P. 121. Steward v. Harding. Cooke's Rep. 1 3. S. C. „ 
In Michae/mas vac. 1787, a capias was iſſued, Where the 


returnible on the 07. of St. Hil. to which the de- (vor rea mens 


fendant appeared. On the laſt day of Zafter term, having obtained 
the plaiatiff obtained a rule for time to declare time, the defen- 


until the firſt day of Trinity term, and then a rule 3 * 


for furthet time till the 4% day of Trinity term; but nonpros without 


not giving a rule, 


3 
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not having declared in that term, the defendant in 
the vacation ſigned judgment of nonpros, Rule to 
ſet it aſide. Cur, The plaintiff having obtained 
0 | time to declare, has no right to call upon the defend. 
ant for notice: where time to plead has been given, 
no rule to plead is neceſſary ; and the caſe of de- 
claring, bears, in this reſpect, a ſtrict analogy to that 
of pleading. Rule diſch. Towers v. Powell and ux. 
H. Black, Rep, 87. | „ 


*« 
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Declarations in Aſumpſit 


In the Common Pleas.” . _ 
Hilary Term, in the 30th year of the reign of ting 
| George the third, 


ND ON, (i.) 4. B. late of London, yeo- db 


man, was attached to anſwer C. D. in a plea of Munpft for 


treſpaſs on the caſe; and whereupon the ſaid C. D. 


work and labour, 
and for mate- 


by E. F. his attorney, complains, For that whereas rials found. 


the ſaid A. B. on the iſt day of November in the 
year of our Lord 1789, to wit, at London aforeſaid, 


in the pariſh of St. Mary le Bow, in the ward of 


Cheap, was indebted to the ſaid C. D. in 201. of 

lawful money of Great Britain, for the work and 
labour, care and diligence, of the ſaid C. D. by the 
ſaid C. D. before that time done, performed and 


beſtowed, in and about the buſineſs of the ſaid 4. 


B. and for the ſaid A. B. and at his ſpecial inſtance 
and requeſt; and for divers materiale, and other 
neceſſary things, found, provided, uſed, and applied 
by the ſaid C. D. for the ſaid 4. B. in and about 
that work, at his like requeſt. And being fo in- 
debted, he The ſaid A. B. in conſideration thereof, 
afterwards, to wit, on the ſame day and year afore- 
ſaid, at Londen aforeſaid, in the pariſh and ward 
aforeſaid, undertook, and then and there faithfully 


Promiſed the ſaid C. D. to pay him the ſaid ſum of 


* 


money when he ſhould be thereto afterwards re- 


queſted. And whereas afterwards to wit, on the 
ſame day and year aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, in conſideration 


that the ſaid C. D. at the like ſpecial inſtance and 


Quartum merit 
thereon, 


requeſt of the ſaid A. B. had before that time done, 


performed, and beſtowed other his work and la- 
bour, care and diligence, in and about other the 
buſineſs of the ſaid A. B. and for the ſaid A, B..and 
had before that time, at the like ſpecial inſtance 


and 


and requeſt of the ſaid A. B. found, provided, uſed, 
and applied divers other materials, and other neceſ- 
ſary things, in and about that work; he the ſaid 
A. B. then and there undertook, and faithfully 
promiſed the ſaid C. D. to pay him ſo much 
money as he therefore reaſonably deſerved to have, 
when he ſhould be thereto afterwards requeſted, 
And the ſaid C. D. avers, That he therefore rea- 
ſonably deſerved to have of the faid A. B. other 
201. of like lawful money, to wit, at London afore- 
ſaid, in the pariſh and ward aforeſaid, whereof the 
ſaid A. B. afterwards, to wit, on the ſame day and 
perry E Vear aforeſaid, there had notice. And whereas the . 
2 ſaid A. B. afterwards, to wit, on the ſame day and 
rally, year aforeſaid, at London aforeſaid, in the pariſh 
| and ward aforeſaid, was indebted to the ſaid C. D. 
in other 20 J. of like lawful money, for the work 
and labour, care and diligence, of the ſaid C. D. 
by him the ſaid C. D. before that time done, per- 
formed, and beſtowed, in and about other the 
buſineſs of the ſaid A. B. and for the ſaid A. B. and 
at his ſpecial inſtance and requeſt; he the ſaid A. B. 
in conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at London aforeſaid, in 
the pariſh and ward aforeſaid, undertook, and then 
and there faithfully promiſed the ſaid C. D. to pay 
. dim the ſaid laſt- mentioned ſum of money, when 
f Ruantum meruit he ſhould be thereto afterwards requeſted. - And 
=_ . whereas afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, in conſideration that the ſaid C. D. 
at the like ſpecial inſtance and requeſt of the faid 
A. B. had, before that time done, performed, and 
beſtowed, other his work and labour, care and dili- 
gence, in and about other the buſineſs of the ſaid 
A. B. and for the ſaid A. B. he the ſaid A. B. then 
and there undertook, and faithfully promiſed the 
ſaid C. D. to pay him ſo much money, as he there- 
fore reaſonably deſerved to have, when he the ſaid 
A. B. ſhould be thereto afterwards requeſted. And 
the ſaid C. D. avers, that he therefore reaſonably 
deſerved to have of the ſaid 4. B. other 20 5 
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like lawful money, to wit, at Londen aforeſaid, in, 
c. whereof the ſaid 4. B. afterwards, to wit, 
on the ſame day and year aforeſaid, there had | 
notice, And whereas the ſaid A. B. afterwards, to For goods ſold 
wit, on the ſame day and year aforeſaid, at London d 8 
aforeſaid, in, &c. was indebted to the ſaid C. D. | 
in other 20/. of like Jawful money, for divers 
goods, wares, and merchandizes, by the ſaid C. D. 
before that time ſold and delivered to the ſaid A. B. 
and at his ſpecial inſtance and requeſt; and, being 
ſo indebted, he the ſaid A. B. in conſideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, undertook and faithfully pro- 
miſed the ſaid C. D. to pay him the ſaid laſt- 
mentioned ſum of money, when he ſhould be | 
thereto afterwards requeſted, And whereas after- Quantum meruit. 
wards, to wit, on the ſame day and year aforeſaid, | 
at Londen aforeſaid, in, &c. in conſideration that 
the ſaid C. D. at the like requeſt of the ſaid A. B. | i 
had, before that time, ſold and delivered to the ſaid Ef , 
A. B. divers other goods, wares, and merchandizes; _ 1 
he the ſaid A. B. then and there undertook, and 
faithfully promiſed the ſaid C. D. to pay him ſo 
much money as he therefore reaſonably deſerved to 
have, when he the ſaid A. B. ſhould be thereto 
afterwards requeſted; and the ſaid C. D. avers, 
that he therefore reaſonably deſerved to have of 
| the ſaid 4. B. other 20/. of like lawful money, to 
- wit, at London aforeſaid, in the pariſh and ward 
aforeſaid; whereof the ſaid A. B. afterwards, to 
wit, on the ſame day and year aforeſaid there had : 
notice, And whereas the ſaid A. B. afterwards, to Money lent, 
| wit, on the ſame day and year aforeſaid, at London 
f aforeſaid, in the pariſh and ward aforeſaid, was in- 
. debted to the ſaid C. D. in other 20. of like 
lawful money, for money by the ſaid C. D. before 
that time lent and advanced to the ſaid A. B. and 
at his ſpecial inſtance and requeſt; and, being ſo 
indebted, he the ſaid A. B. in conſideration thereof, 
alter wards, to wit, on the ſame day and year afore- 
| | P ſaid, 
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ſaid, at Londen aforeſaid, in, &c. undertook and 
faithfully promiſed the ſaid C. D. to pay him the 
ſaid laſt-mentioned ſum of money, when he ſhould 

Money laid ont, be thereto afterwards requeſted, And whereas the 
and - ſaid J. B. afterwards, to wit, on the ſame day and 
year / aforeſaid, at Londen aforeſaid, in, &c, was 
indebted to the ſaid C. D. in other 207. of like law. 
ful money, for money by the ſaid C. D. before 
that time laid out, expended, and paid for the ſaid 
A. B. and at his ſpecial inſtance and requeſt; and 
bdeing ſo indebted, he the ſaid A. B. in conſidera- 
tion thereof, afterwards, to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, undertook and faithfully pro- 
miſed the ſaid C. D. to pay him the ſaid laſt- men- 
| | tioned ſum of money, when he ſhould be thereto 
Money had and afterwards requeſted, And whereas the ſaid A. B, 
received, afterwards, to wit, on the ſame day and year afore- 
ſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, was indebted to the ſaid C. D. in other 
20/. of like lawful money, for money by the ſaid 
A. B. before that time had and received, to and 
for the uſe of the ſaid C. D.; and being ſo in- 
debted, he the ſaid A. B. in conſideration thereof, 
afterwards to wit, on the ſame day and year afore- 
| ſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, undertook and faithfully promiſed the 
| ſaid C. D. to pay him the ſaid laſt-mentioned ſum | 
| of 'money, when he ſhould be thereto afterwards re- 
Infimul com- queſted. And whereas the faid A. B. afterwards, 
Pg to wit, on the ſame day and year aforeſaid, at Len- 
don aforeſaid, in the pariſh and ward aforeſaid, ac- 
counted together with the ſaid C. D. of and con- 
cerning divers other ſums of money, before that 
time due and owing from the ſaid A, B. to the ſaid 

| Ce. D. and then being in arrear and unpaid ; and 

| | upon that account the ſaid 4, B. was then and 

there found in arrear and indebted to the ſaid C. D. 

in a large ſum of, money, to wit, in the further ſum 

of 201. of like lawful money: and being ſo found in 


arrear and indebted to the ſaid C. D. he the ſaid 4. B. 
| 1 


in conſideration thereof, afterwards, to wit, on the \. 

| ſame day and year aforeſaid, at London aforeſaid, in 
the pariſh and ward aforeſaid, undertook, and faith- 
fully promiſed the ſaid C. D. to pay him the ſaid 
laſt-· mentioned ſum of money, when he ſhould be 
thereto afterwards requeſted. Yet the ſaid A. B. Concluſion, 
not regarding his ſaid ſeveral promiſes and under- 
takings, ſo by him made in this behalf, as aforeſaid, 
but contriving, and fraudulently intending, craftily 
and ſubtilly, to deceive and defraud the ſaid C. D. 
in this reſpect, hath not yet paid the ſaid ſeveral . 
ſums of money, or any part thereof, to the ſaid 
C. D. (although fo to do he the ſaid A. B. was re- 
queſted by the ſaid C. D. aſterwards, to wit, on the 
ſame day and year aforeſaid, and often afterwards, 
to wit, at London aforelaid, in the pariſh and ward 
aforeſaid), but he to do this hath hitherto, wholly 
refuſed, and ſtil] refuſes ; wherefore the ſazd @& D. 
ſays he is injured, and hath ſuſtained damage to the . 
value of 20 J. and therefor he brings his ſuit, Sc. 


Middl:fex Richard Roe, late of Wefiminfler, in Forthe (ale of 
to wit, F che faid county, yeoman, was attached 2% 

to anſwer John Doe, in a plea of treſpaſs on the „„ J 
caſe; and whereupon the ſaid hn by R. L. his „ 1 
attorney, complains, For that whereas the ſaid 5 = 
Richard, on the firſt day of November, in the | | C 
year of our Lord 1789, to wit, at Meſiminſter, in | | 
the ſaid county, was indebted to the ſaid John in 

201, of lawful money of Great Britain, for divers 

horſes, mares, and geldings of the ſaid John, by 

him the ſaid John before that time ſold and deli- 

vered to the ſaid Richard, at his. ſpecial inſtance - 


it and requeſt ; and being ſo indebted, he the ſaid 

d Richard, in conſideration thereof, afterwards, to 
id wit, on the ſame day and year aforeſaid, at et- 
: min/ier aforeſaid, undertook, and then and there 


faithfully promiſed the ſaid John to pay him the 


m ſaid ſum of money, when he ſhould be thereto 
afterwards requeſted, And whereas afterwards; to N val, chere · 


wit, on the ſame day and year aforeſaid, at Meſi- a. 
| ts: 2 3 | min/ler 
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_ aforeſaid, in conſideration that the ſaid 
John, at the like ſpecial inſtance and requeſt of the 
ſaid Richard, had before that time ſold and delivered 
to him the ſaid Richard, divers other horſes, mares, 
and geldings, of him the ſaid John, he the ſaid 
Richard undertook, and then and there faithfully 
promiſed the ſaid John, to pay him ſo much money 
as the ſaid horſes, mares, and geldings, at the time 
of the ſale and delivery thereof, were reaſonably 
worth, when he the ſaid Richard ſhould be thereto 
afterwards requeſted; and the ſaid Jobn avers, 
that the ſaid horſes, mares, and geldings, at the 
time of the ſale and delivery thereof, were reaſon- 
ably worth other 20/. of like lawful money, to 
wit, at Weſiminſter aforeſaid, whereof the ſaid 
' Richard afterwards, to wit, on the day and year 
aforeſaid, there had notice. Add a count for money 
paid, und common concluſion. _ | 
Declaration Oxfordſhire, (ſſ.) A. E. late of Chipping Norton, 
_—_— in the ſaid county, widow, executrix of the laſt 
ſois and deliver- Will and teſtarpent of T. E. her late huſband de- 
ed to her teſia - ceaſed, was attached to anſwer A. S. widow, of a 
_ plea of treſpaſs on the caſe ; and whereupon the 
ſaid A. S. by F. F. his attorney, complains, For 
that whereas the ſaid T. E. in his life-time, to wit, 
on the firſt day of Oober, in the year of our Lord 
1789, to wit, at /Yiiney in the ſaid county, was 
' indebted to the ſaid A. S. in 201. of lawful money 
of Great Britain, for divers goods, wares, and 
merchandizes, by the ſaid' A. S. before that time 
ſold and delivered to the ſaid T. E. in his life-time, 
at his ſpecial inſtance and requeſt; and being ſo 
indebted, he the ſaid T. E. in his life-time, in con- 
ſideration thereof, afterwards, to wit, on the ſame 
day and year aforeſaid, at Mitney aforeſaid, in the 
county aforeſaid, undertook and faithfully promiſed 
the ſaid A. S. to pay her the ſaid ſum of money. 
when he ſhould be thereto afterwards requeſted. 
And whereas afterwards, to wit, on the ſame day 
and year aforeſaid, at Witney aforeſaid, in the 
county aforeſaid, in conſideration that tbe ſaid 
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A. S. at the like ſpecial inſtance and requeſt of the 
faid T. Z. in his life-time, bad, before that time, 
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ſold and delivered to the ſaid T. E. in his life- 


dizes, he, the ſaid T. E. in his- life-time, then and 
there undertook and faithfully promiſed the ſaid 
A. S. to pay her ſo much money as ſhe therefore 
reaſonably deſerved to have, when he ſhould be 
thereto afterwards requeſted, And the ſaid A. S. 


time, divers other goods, wares, and merchan- 


avers, that ſhe therefore reaſonably deſerved to have 


ol the ſaid T. E. in his life-time, other 201. of like 


lawſul money, to wit, at Mitney aforeſaid, in the 
county aforeſaid, whereof the ſaid T. E. in bis life- 
time, afterwards, to wit, on the ſame day and year 
aforeſaid, there had notice, And whereas the ſaid 


T. E. in his life-time, afterwards, to wit, on the 


ſame day and year aforeſaid, at Mitney aforeſaid, in 
the county aforeſaid, was indebted to the ſaid A. S. 
in other 20/. of like lawful money, for money by 


Money laid out. 


the {aid A. S. before that time laid out, expended, 
and paid for the ſaid T. E. in his life-time, and at 


his ſpecial inſtance and requeſt; and, being ſo in- 
debted, he the ſaid T7. E. in bis life-time, in con- 


ſideration thereof, afterwards, to wit, on the ſame 


day and year aforeſaid, at Mitney aforeſaid, in the 
county aforeſaid, undertook and faithfully promiſed 
the ſaid A. S. to pay her the ſaid laſt- mentioned 
ſum of money, when he ſhould be thereto aſter- 
wards requeſted, Yet the ſaid T. ZE. in his life- 


time, and the ſaid A. E. executrix as aforeſaid, 
ſince his death, not regarding the ſaid ſeveral pro- 


Common cone 
cluſion. 


miſes and undertakings, ſo by the ſaid T. E. in his 


| life-time, made in this behalf as aforeſaid ; but con- 


triving and fraudulently intending, craftily and 


ſubtilly, to deceive and defraud the ſaid A. S. in 


this reſpect, have not, nor hath either of them, yet 


paid the ſaid ſeveral ſums of money, or any part 


thereof, to the ſaid A. S. (although ſo to do, he 
the ſaid T. E. in his life-time, was requeſted by the 


ſaid A. S. and the ſaid A. E. executrix as aforeſaid, 


ſince the death of the ſaid T. E. afterwards, to wit, 
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on the fiſt day of December, in the year of our Lord 
| 1789, and often afterwards, to wit, at Witney 
reſaid, in the county aforeſaid); but the ſaid 
T. E. in his life-time, and the ſaid A. E. executrix 
as aforeſaid, ſince his death, have, and each of 
them hath, hitherto wholly refuſed, and the ſaid 
A. E. executrix as aforeſaid, {till he where- 
fore the ſaid A. S. faith ſhe is injured, and hath 
ſuſtained damage to the value of 304 and therefore 
_ © ſhe brings her ſuit, Cc. 
car an exert Middleſex, (ff.) J. D. late of Weſtminſter, in the 
and delirercd. county of 1Ji441ſex, hoſier, was attached to anſwer 
D. M. executor of the laſt will and teſtament of 
J. M. deceaſed, in a plea of treſpaſs on the caſe; 
and whereupon the ſaid D. MA. by E. F. his at- 
torney, complains, For that mh the ſaid J. D. 
on the firſt day of November, in the year of our 
Lord: 1789, to wit, at Veſiminſier, in the ſaid 
county, was indebted to the ſaid 7. MH. in his Tife- 
| | | time, in 100 J. of lawful money of Great Britain, 
"4 for divers goods, wares, and merchandizes, by the 
| ſaid J. M. in his life-time, before that time ſold 
"4 and delivered to the ſaid J. D. at his ſpecial in- 
| ſtance and requeſt; and being ſo indebted, he the 
ſaid F. D. in conſideration thereof, eee to 
| wit, on the ſame day and year aforeſaid, at Meſi- 
5 minſter aforeſaid, undertook and faithfully promiſed 
=_ the ſaid J. M. in his life-time, to pay him the ſaid 
ſum of money, when he ſhouid be thereto after- 
Ovantum meruit, wards requeſted, Ard whereas afterwards, to wit, 
on the ſame day and year aforeſaid, at Mſiminſter 
aforeſaid, in conſideration that the ſaid J. M. in 
in his life- time, at the like requeſt of the ſaid F. D. 
had, before that time, fold, and delivered to the 
ſaid 7. D. divers other goods, wares, and mer- 
chandizes, he the ſaid J. D. undertook and faith- 
fully promiſed the ſaid F. AZ. in his life-time, to 
pay him ſo much money as he therefore reaſonably 
. deſerved to have, when he ſhould be thereto after- 
wards requeſted ; and the ſaid D. M. executor as 


aforeſaid, avers, that the ſaid 4 MAH. in his life- 
| time, 
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time, therefore reaſonably deſerved to have of the 
ſaid F. D. other 1000. of like lawful money, to 
wit, at J/eflminfler aforeſaid, in the county afore- 
ſaid ; whereof the ſaid 7. D. afterwards, to wit, 
on the ſame day and year aforeſaid, there had 
notice. Add a count for money laid out. Yet the Condluſion, 
ſaid J. D. not regarding his aforeſaid ſeveral pro- | 
miſes and undertakings ſo by him made in this be- 
half as aforeſaid, but contriving and fraudulently 
| intending, craſtily and ſubtilly, to deceive and de- 
fraud the ſaid F. MH. in his life-time; and the ſaid 
D. M. executor as aforeſaid, ſince his death, in 
this reſpect, hath not yet paid the ſaid ſeveral ſums 
of money, or any part thereof, to the ſaid F. MA. 
in his life-time, or to the ſaid D. MH. executor as 
aforeſaid, fince his death, or to either of them 
(although ſo to do, he the ſaid J. D. was requeſted 
by the ſaid F. MH. in his life-time oftentimes, and 
by the ſaid D. M. executor as aforeſaid, ſince his 
death, afterwards, to wit, on the ſeventh day of 
December, in the year aforeſaid, and often after- 
wards, to wit, at J/e/tminfler aforeſaid) ; but he to 
do this hath hitherto wholly refuſed, and ſtill re- 
fuſes ; wherefore the ſaid D. M. executor as afore- 
ſaid, faith he is injured, and hath ſuſtained damage 
to the value of 200/. and therefore he brings his 
ſuit, Fc. And he brings into court here the letters Profert of the 
teſtamentary of the ſaid F. M. whereby it fully ap- letters teſtamen- 
pears to the court here, that the ſaid D. AV. is ö; 
executor of the laſt will and teſtament of the ſaid 
J. M. and bath the adminiftration thereof, &c, 

London, (ſſ.) J. T. late of, &c. was attached to For an admini- 
anſwer J. D. adminiſtrator of all and ſingular the ſtrator. 
goods, chattels, and credits which were of A. P. 
deceaſed, in a plea of treſpaſs on the caſe; and 
whereupon the ſaid J. D. by E. F. his attorney 
complains, For that whereas (ſame as in the declara- 
tion for an executor, only calling him adminifirator) : _ 
| Yer the ſaid J. not regarding, c. but contriving, Concluſions 
&c. in this reſpect, hath not yet paid the ſaid ſeve- 
ral ſums of money, or any part thereof, to the ſaid 
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A. P. in his life- time, or to the ſaid J. D. admi- 
niſtrator as aforeſaid, ſince his death, or to either of 
them (to which ſaid J. D. adminiſtration of all and 

ſingular the goods, chattels, and credits which 
were of the ſaid J. P. at time of his death, were, 
dy Jobn, by Divine Providence, Archbiſhop of 
Canterbury, Primate of all England, and Metropo- 
litan, on the firſt day of November, in the year of 
Lord 1790, to wit, at London aforeſaid, in the 
pariſh and ward aforeſaid,) in due form of law 
granted; (although to do this the ſaid F. T. was 
requeſted. by the ſaid A. in his life-time, often- 
times, and by the ſaid F. D. adminiſtrator as afore- 
faid, ſince his death, to wit, on the ſaid firſt day of 
November, in the year aforeſaid, to wit, at London 
aforeſaid, in the pariſh and 'ward aforeſaid ;) but 
he to do this hath hitherto wholly refuſed, and 
ſtill refuſes ; wherefore the ſaid 7. D. adminiſ- 
trator as aforeſaid, ſays he is injured, and hath ſuſ- 
| tained damage to the value of 100 J. and therefore 
he brings his ſuit, Cc. 2 : OED 

Proſeit bicin And he brings into court here the letters of ad- 

mo” miniſtration of the ſaid A. which ſufficiently prove 
to the court here the granting thereof in form afore- 
ſaid, the date whereof is on the day and year in that 
behalf above mentioned. | | 

Declaration by Midaleſex, (ſſ.) C. O. late of Wapping, in the 

ay county of Middleſex, merchant, was attached to 

—— of in- anſwer to R. G. and R. T. aſſignees of the eſtate, 

ſorance, and debts, and effects which were of H. B. a bankrupt, 

6 according to the form of the ſtatutes made and now 

: in force concerning bankrupts, in a plea of treſpaſs 

on the cafe ; and whereupon the ſaid R. G. and 

X. T. afhgnees as aforeſaid, by H. A. their.attorney, 

complain, That whereas the ſaid C. O. on the iſt 
day of Marth, in the year of our Lord 1789, to 
wit, at W:ftminfler, in the county of Midaleſex 
aforeſaid, was indebted to the ſaid H. B. before 
he became bankrupt, in 160 J. of lawful money 
of Great Britain, for premiums of inſurance be- 
fore that time due and payable from him we 

| of tQ 
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C. to the ſaid H. B. before he became a bankrupt, | 


for and upon divers large ſums of money before that 
time ſubſcribed by the ſaid H. B. upon divers poli- 


cies of aſſurance to him the ſaid C. and at his ſpecial 
inſtance and requeſt ; and being ſo indebted, he the 


ſaid C. in conſideration thereof, afterwards, to wit, 
on the ſame day and year aforeſaid, at Weſiminſter 


aforeſaid, in the county aforeſaid, undertook, and 


to the ſaid H. B. before he became bankrupt, 
then and there faithfully promiſed to pay him the 
ſaid H. B. the ſaid ſum of money, when he the ſaid 
C. ſhould be thereunto afterwards requeſted. And 
whereas alſo the ſaid C. afterwards, to wit, on the 
ſame day and year aforeſaid, at Veſiminſter afore- 


ſaid, in the county aforeſaid, was indebted to the 
ſaid H. B. before he became a bankrupt, in the fur- 
ther ſum of 160 J. of like lawful ,money, for the 


work and labour, care and diligence of the ſaid 
H. B. before that time done, performed, and be- 


ſtowed in and about the buſineſs of the ſaid C. and 


for the ſaid C. at his like ſpecial inſtance and re- 


| queſt; and being ſo indebted, he the ſaid C. in con- 


ſideration thereof, afterwards, tg wit, on the ſame 
day and year aforeſaid, at Weſiminſter aforeſaid, in 
the county aforeſaid, undertook, and to the ſaid 
H. B. before he became bankrupt, then and there 
faithfully promiſed to pay him the ſaid ſum of money 
| laſt mentioned, when he the ſaid C. ſhould be thefe- 
unto afterwards requeſted, And whereas alſo after- 
| Wards, to wit, on the ſame day and year aforeſaid, 
at Meſiminſter aforeſaid, in the county aforeſaid, in 
_ conſideration that the ſaid H. B. before he became 
| bankrupt, had before that time done, performed, 
and beſtowed other his work and labour, care and 
diligence, in and about other the buſineſs of the 


ſaid C. and for the ſaid C. and at his like ſpecial _ 


| Inſtance and requeſt, he the ſaid C. undertook, and 
to the ſaid H. B. before he became bankrupt, then 
and there faithfully promiſed to pay to him ſo much 
money as he therefore reaſonably deſerved to have 
for the ſame, when he the ſaid C. ſhould be there- 


unto 


219 


— hm — —— — : 0 
0 S ye Pos * 1 — by > " — 5 . — 
r i 5 


F ao oo EETEES 
= ä N 


r 
- 3 
3 


220 8 Allumplfit. 


unto afterwards. requeſted; and the faid R. G. and 
R. T. aſſignees as aforeſaid, aver that the ſaid 
H. B. before he became bankrupt, therefore-rea- 
ſonably deſerved to have of the ſaid C. other 160 J. 
of like lawſul money, to wit, at Weſiminſter afore- 
ſaid, in the county aforeſaid, whereof the ſaid C. 
afterwards, to wit, on the ſame day and year afore- 
ſaid, there had notice (add à count for money paid, 
Concluſion, and money, had and received) Yet the ſaid C. 
Not regarding his ſaid ſeveral promiſes and under- 
takings ſo by him made in'manner aforeſaid, but 
contriving and fraudulently intending, craftily and 
ſubtilly, to deceive and defraud the ſaid H. before 
he became a bankrupt; and the ſaid R. G. and 
R. T. aſſignees as aforeſaid, ſince the bankruptcy 
of the ſaid H. in this reſpect, hath not paid the ſaid 
ſeveral ſums of money, or any part thereof to the 
ſaid H. before he became a bankrupt, or to the ſaid 
R. G. and R. T. affignees as aforeſaid, ſince he be- 
came a bankrupt, or to either of them (although 
ſo to do, he the ſaid C. was oftentimes requeſted by 
the ſaid H. before he became a banktupt, and by 
the ſaid R. G, and R. T. aſſignees as aforeſaid, 
ſince he became bankrupt, to wit, on the iſt day 
of January, in the year of our Lord 1790, and 
often afterwards, to wit, at Veſiminſter aforeſaid, 
in the county aforeſaid) ; but he to pay the ſame to 
them, or either of them, hath hitherto wholly re- 
fuſed, and ſtill doth refuſe; wherefore the ſaid 
N. G. and R. T. aſſignees as aforeſaid, ſay they 
are injured, and have ſuſtained damage to the 
value of 160 J. and therefore they bring their 
ſuit, Se. | ] 8 | ; 

p Declaration on Middleſex, to wit, James Roe, late of Weſtmin- 
note, payes v. er, in the ſaid county, yeoman, was attached to 
e anſwer John Doe in a plea of treſpaſs on the caſe, 

and whereupon the ſaid Zohr, by F. L. his attorney, 

The exa# day, complains, That whereas the ſaid James, on the iſt 

| day of May, in the yeag of our Lord 1783, to wit, 
at Meſiminſter, in the county aforeſaid, made his 
certain note in writing, commonly called a promiſ- 


ſory 


- Aſumpſit. 


ſory note, his own proper hand being thereto ſub- 
ſcribed, bearing date the ſame day and year afore- 
| ſaid, and then and __ delivered the ſaid note to 

the ſaid John; and thereby, fix weeks after the date 
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thereof, promiſed to pay to the ſaid John, by the 


name of Mr. Doe or order, 201. for value received; 
by reaſon whereof, ang-by force of the ſtatute in 
ſuch caſe made and provided, the ſaid James became 
liable to pay to the ſaid 70% the ſaid ſum of money 


mentioned in the (aid note, according to the tenor 


and effect of the ſaid note; and being ſo liable, he 


the ſaid James, in conſideration thereof, afterwards, 


to wit, on the ſame day and year aforeſaid, at We- 


minſter aforeſaid, undertook, and faithfully pro- 


miſed the ſaid John, to pay Him the ſaid ſum of 
money mentioned in the ſaid note, according to the 


tenor and effect of the ſaid note. And whereas the 


ſaid James afterwards, to wit, on the 15th day of 


June, in the year aforeſaid, at V gſimin ſter aforeſaid, 
was indebted to the ſaid 7%n in 30/7. of lawful 
money, &c. Add a count for money lent, money had and 


received, and the common concluſion, or what the con- 


 fuderation of the note was for. 


London, (ſſ.) T. C. late of Lond, merchant, Drawee againſt 


was attached to anſwer J. P. in a plea of treſpaſs 
on the caſe; and whereupon the ſaid J. P. by 
A. D. his attorney, complains, That whereas, at 
the ſeveral times hereafter mentioned, the (aid 7. C. 

P. and one T. G. were perſons reſiding, trad- 
ing, and uſing commerce within this kingdom of 
England, to wit, at London aſoreſaid, in the pariſh 
of Saint Mary le Beu, in the ward of Cheap. And 
whereas the ſaid F. C. J. P. and T. G. being fo 
reſident, trading and uſing commerce as afore- 
ſaid, the ſaid T. G. on the 29th day of September, 
in the year of our Lord 1789, to wit, at London 
aforeſaid, in the pariſh and ward aforeſaid, accord- 
ing to the cuſtom of merchants from time im- 
memorial there uſed and approved of within this 


the acceptor on a 


bill of exchange, 


kingdom, made his certain bill of exchange in 


writing, his own proper hand being thereto ſub- 
| ſerided 
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: ſcribed, bearing date the day and year aforeſaid, 
and then and there directed the ſaid bill to the ſaid 
T. C. by the name of Mr, T. C. merchant, in 
 HMilk-ftreet, London, and thereby required the ſaid - 
T. C. to pay, three months after the date of the 
ſaid bill, to the ſaid J. P. by the name of F. P. 

or order 80 J. for value received; which ſaid bill 
of exchange he the ſaid 7. C. afterwards, to wit, 
on the day and year aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, upon ſight thereof 
accepted, according to the cuſtom aforeſaid, and 
by reaſon thereof, and according to the ſaid cuſ- 
tom, and by the law of merchants, the ſaid T. C. 
became liable to pay to the ſaid J. P. the ſaid ſum 
of money in the ſaid bill of exchange ſpeciſied, 
according to the tenor and effect of the ſaid bill 
of exchange, and of his acceptance thereof ; and 
being ſo liable, he the ſaid T. C. in conſideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh 


and ward aforeſaid, undertook and faithfully pro- 


miſed the ſaid F. P. to pay him the ſaid ſum of 
money in the ſaid bill of exchange ſpecified, ac- 
cording to the tenor and effect of the ſaid bill of 
exchange and of his acceptance thereof. And 

| Whereas the ſaid F. C. afterwards, to wit, on, c. 
at, &c. Add a count for money had and received, and 
tze common concluſion. | „ 
Declaration on a Loudon, } Thomas Roe and Stephen Hill were at- 
_ _ _—_ ;to wit. F tached to anſwer John Mills, in a plea 
3 againſt Of treſpaſs on the caſe; and whereupon the ſaid 
the firkt indorſee. Fohn by R. L. his attorney, complains, for 

that whereas on the 1ſt day of January, in the 

year of our Lord 1789, at London aforeſaid, in the 
pariſh of Saint Mary le Bow, in the ward of Cheap, 


certain perſons trading and uſing commerce in co- 
partnerſhip together within this kingdom, to wit, 


at London aforeſaid, in the pariſh and ward afore- 
ſaid, under the name, ſtile, and firm of P. and Co. 


according to the uſage and cuſtom of merchants 
n 5 from 


4 
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from time immemorial uſed and approved of, made 
their certain bill of exchange in writing, their co- 
partnerſhip, name, ſtile, and firm aforeſaid being 
thereunto ſubſcribed, bearing date the day and 
year aforeſaid, and directed to one J. B. at Ve- 
nice in Italy, in parts beyond the ſeas, and thereby 


requeſted the ſaid J. B. at double uſance to pay 
that his firſt of exchange (ſecond and third of the 
ſame tenor not paid) to the ſaid Thomas and Ste- 


phen or their order, a certain ſum of foreign money 
called in the ſaid bill 200 ducats, value received; and 


then and there delivered the ſaid bill to the ſaid - 


Thomas and Stephen ; which ſaid bill the ſaid F. B. 
afterwards, to wit, on the day and year aforeſaid at 
Venice, to- wit, at London aforeſaid, in the pariſh 


and ward aforeſaid, on ſight thereof duly accord- 


ing to the uſage and cuſtom of merchants accept- 
ed; and the ſaid Thomas and Stephen afterwards, 


and before the payment of the ſaid ſum of money 


in the faid bill mentioned, or of any part thereof, 
to wit, on the day and year aforeſaid, at Landon 
aforeſaid, in the pariſh and ward aforeſaid, by their 
certain indorſement in writing then and there made 


upon the ſaid bill, their proper hands being there» 


unto ſubſcribed, according to the uſage and cuſtom 
of merchants, appointed the contents of the ſaid bill 


to be paid to one P. V. or his order, and then and | 


there delivered the ſaid bill ſo indorſed to the ſaid 
P. and the ſaid P. afterwards, and before the pay- 
ment of the ſaid ſum of money in the ſaid bill 


mentioned, or of any part thereof, to wit, on the 


day and year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, by his certain indorſe- 


ment in writing, then and there made upon the 


ſaid bill, his proper hand being thereunto ſub- 
ſcribed, appointed the contents of the ſaid bill to 
be paid to the ſaid John, and then and there deli- 
vered the ſaid bill ſo indorſed to the ſaid John, of 


which ſaid indorſements the ſaid J. B. afterwards, 


to wit, on the day and year aforeſaid at Venice, to 
Wit, at London aforeſaid, in the pariſh and ward 
| | | aforeſaid, 
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aforeſaid, had notice. And the ſaid Jahn in fact 


ſays, that an uſance mentioned in any bill of ex- 


change drawn in London, and payable in Venice, is 


and at the ſeveral times aforeſaid was three months 
from the date of the ſaid bill, and no other time 
whatever; and that afterwards and when the ſaid 
bill had according to the tenor and effect thereof 


become payable, to wit, On the 4th day of July in 
the year aforeſaid, at Venice afereſaid, to wit, at 
Tondon aforeſaid, in the pariſh and ward aforeſaid, 


the ſaid bill was duly, according to the uſage and 


| cuſtom of merchants, ſhewn and preſented to the 


ſaid F, B. for payment ; and the ſaid F. B. was 


then and there requeſted to pay the ſaid ſum of 


money in the ſaid bill mentioned, but the faid F. B. 
did not then or there pay the ſaid ſum oſ money 
in the ſaid bill mentioned, or any part thereof, but 
wholly neglected and refuſed ſo to do, neither did 
he pay the ſaid ſecond or third of exchange in the 


ſaid bill mentioned, or either of them; nor did the 


faid perſons ſo trading and uſing commerce in co- 
partnerſhip together, under the name, ſtile, and 
firm of P. and Co. pay the ſaid ſum of money in 
the ſaid bill mentioned, or any part thereof, or the 
faid ſecond or third of exchange. And thereupon the 
ſaid Fobn afterwards, to wit, on the day and year 


laſt aforeſaid, at Venice aforeſaid, to wit, at Lin- 


don aforeſaid, in the pariſh and ward aforeſaid, ac- 
cording to the uſage and cuſtom merchants, cauſed 
the ſaid bill to be proteſted for non-payment ; of 


all which premiſes the ſaid Themas and Stephen 


afterwards, to wit, on the day and year laſt afore- 
ſaid, at London aforeſaid, in the pariſh- and ward 
aforeſaid, had notice, and by reaſon thereof, and by 
force of the uſage and cuſtom of merchants, became 
liable to pay to the ſaid John the ſaid ſum of money 
in the ſaid bill mentioned, or the value thereof, 
when the ſaid Thomas and Stephen ſhould be there- 
unto afterwards requeſted. And being ſo liable, 


they the ſaid Thomas and Stephen, in confideration 


thereof, aſterwards, to wit, on the day and year laſt 
SP aforeſaid, 


Allumpfit. 


aforeſaid, at London aforeſaid, in the pariſh and ward 


aforeſaid, undertook, and to the ſaid John then and 


there faithfully promiſed, to pay to him the ſaid 
ſum of money in the ſaid bill mentioned, or the 
value thereof, when they the ſaid Thomas and Ste- 


hen ſhould be thereunto afterwards requeſted. 


And the ſaid John avers that the ſaid 200 ducats 
in the ſaid bill mentioned, on the day and year laſt 


aforeſaid, were, and from thenceforth hitherto have 


been, and till are of great value, to wit, of the 
value of J. of lawful money of Great Britain, 
that is to ſay, at London aforeſaid, in the pariſh 
and ward aforeſaid. (Add a count for money lent 
and money had and received.) Yet the ſaid Thomas 
and Stephen, not regarding their ſaid ſeveral pro- 
miſes and undertakings ſo by them made in this 
behalf as aforeſaid (ſame as inp. 213): Wherefore the 


ſaid John ſays he is injured, and hath ſuſtained da- 


mage to the value of 1000 J. and therefore he brings 
bis ſuit, Se. 
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Middleſex, (fl.) L. H. was attached by his Ma- Declaration for 


jeſty's writ of privilege, iſſuing out of the court gu attorne) “ 


here, to anſwer E. A. gentleman, one of the at- 
tornies of the court of the bench here, according 


to the liberties and privileges of the ſame court, for 


ſuch attornies and other miniſters of the ſame 


e ſame, of a plea of treſpaſs on the caſe, 
, and thereupon the ſaid E. A. in his proper 
perſon, complains, That whereas the ſaid L. H. on 
the 19th day of May, in the year of our Lord 1789, 
at Meſiminſter, in the county of Middleſex, was in- 
debted to the ſaid E. A. in the ſum of 300 l. of 
lawful money of Great Britain, for work and la- 


bour as an attorney and folicitor, before then done 


and performed by the ſaid E. 4. upon the retainer, 
and at the ſpecial inſtance and requeſt of the ſaid 
L.H. in and about the proſecuting, defending, and 
ſoliciting divers cauſes, ſuits and buſineſſes for the 
ſaid L. H. and for money paid, laid out, and ex- 

. "= | pended, 


bench, time out of mind uſed and approved of in 
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Aſſumpſit, 


pended, by the faid E. A. at the like inſtance and 
requeſt of the ſaid L. H. in and about the profe- 
cuting, defending, and ſoliciting thoſe cauſes, ſuite, 


and buſineſſes, and for money due to the ſaid E. A. 


for his fees due and of right payable to him in that 


teſpect; and being fo indebted, the ſaid L. H. in 


conſideratlon thereof, afterwards, to wit, on the 


ſame day and year aforeſaid; at 1/ifiminfter afore- 


ſaid, in the county aforeſaid, undertook, and then 


and there faithfully promiſed the ſaid E. A. to pay 


Quantum meruit. 


bim the ſaid ſum of money when he ſhould be there- 
unto afterwards requeſted, And whereas alſo, after> 
wards, to wit, on the ſame day and year aforeſaid, 
at N eſiminſter aforeſaid, in the county aforeſaid, in 


_ conſideration that the ſaid E, A. upon the retainer, 


and at the like inſtance and requeſt of the ſaid 
L. H. had before that time done and performed 


other work and labour as an attorney and ſolicitor 


in and about the proſecuting, defending, and ſoli- 
citing divers other cauſes, ſuits, and baſineſſes for 
the ſaid L. H. he the ſaid L. H. undertook, and then 
and there faithfully promiſed the ſaid E. A. to pay 
him ſo much money as he reaſonably deſerved to 
have, when he the ſaid L. H. ſhould be thereunto 
afterwards requeſted, And the ſaid E. A. in fact 


ſaith, that he reaſopably deſerved to have of the 
ſaid L. I other 300 J. of like lawful money, to 


wit, at Weſtminſter aforeſaid, in the county afore- 


ſaid ; whereof the ſaid L. H. After wurde to wit, on 


the day and year aforeſaid, there had notice. And 
whereas alſo, the ſaid J. H. afterwards, to wit, 
on the ſame day and year aforeſaid, at Meſl mi aſer 
aforeſaid, in the county aforeſaid, was indebted to 
the ſaid E. A. in other 300 J. of. like law ful money, 


for other work and labour, care and diligence of 


the ſaid E. A. by the ſaid E. A. before that time 
done, performed, and beſtowed, in and about the 
drawing, making, and ingrofling of divers deeds 
and writings for the ſaid L. H. at his like inſtance 
wal requeſt ; and — ſo — he the faid 


Allumplit. | _ 
I. H. in conſideration thereof, afterwards, to wit, 
on the ſame day and year aboveſaid, at Meſlminſter 
_ aforeſaid, in the county aforeſaid, undertook, and 
to the ſaid-E. A. then and there faithfully promiſed 
to pay him the ſaid ſum of money laſt mentioned, 
when he the ſaid L. H. ſhould thereunto after- 
wards requeſted. And whereas alſo, afterwards, to 
wit, on the ſame day and year aboveſaid, at W:t- 
min/ler aforeſaid, in the county aforeſaid, in con- 
ſideration that the ſaid E. A. had, before that time, 
at the like inſtance and requeſt of the ſaid L. H. 
done, performed, and beſtowed other work and 
labour, care and diligence, in and about the 
drawing, making, and ingrofling of divers other 
| deeds and writings, for the ſaid L. H. he the ſaid 
L. H. undertook, and to the ſaid E. A. then and 
there faichfully promiſed to pay him ſo much 
money as he therefore reaſonably deſerved to have, 
hen he the ſaid L. H. ſhould be thereunto after- 
wards requeſted : And the ſaid E. A. avers, that 
he therefor reaſonably deſerved to have of the ſaid 
IL. H. other 300 J. of like lawful money, to wit, 
at Meſfminſter aforeſaid, in the county aforeſaid, 
whereof the ſaid L. H. afterwards, to wit, on the 
ſame day and year aforeſaid, there had notice. ( Add 
a cunt for money lent and advanced, for money laid 
out and expended, for money bad and received, and on : : 
an account ſlated ) Nevertheleſs, the ſaid L. H. not Concluſion, 
regarding his ſaid ſeveral promiſes and undertak- | 
ings, by him made in this behalf as aforeſaid, but 
contriving, and fradulently intending, craftily and 
ſubtilly, to deceive and defraud the ſaid E. A. in 
this reſpect, hath not yet paid the ſaid ſeveral ſums 
of money, or any part thereof, to the ſaid E. A. 
(although ſo to do, the ſaid L. H. afterwards, to 
wit, on the day and year aforeſaid, and often after- 
wards, at //4/iminfler aforeſaid, in the county 
aloreſaid, by the ſaid E. A. was requeſted) ; but 
to pay the ſame or any part, to the ſaid E. 4. 
hath hitherto wholly refuſed, and ſtill refuſes, to 
| A2 the 
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1 AQAumplit. 
the damage of the ſaid E. A. of 3001. and there- 
fore he brings his ſuit, c. Add pledges to pro- 


ſec ute. = 5 
Foba Dos and Richard Re. 


. Declarations in Debt. 


On bends, "LONDON, (f.) C. P. late of London, grocer, | 
Je, again was ſummoned to anſwer A. B. of a plea, that 
gore he render to him the ſaid 4, B. 800 J. of lawful , 


movey of Great Britain which he owes to, and 
unjuſtly detains from him ; and whereupon the ſaid 
A. B. by E. F. his attorney, complains, For that 
whereas the ſaid C. D. on the 20th day of April, in 
the year of our Lord 1788, towit, at London afore- 
_ ſaid, in the pariſh of Sr. Mary le Bow, in the ward 
of Cheap, by his certain writing obligatory, ſealed 
with the ſeal of the ſaid C. D. became held and 
firmly bound unto the ſaid A. B. in the ſum of 
800 I to be paid to the ſaid 4. B. when he the ſaid 
C. D. ſhould be thereto afterwards requeſted, Yet 
the ſaid C. D. (although often requeſted, Cc.) 
hath not yet paid the ſaid 800 J. or any part there- 
of, to the ſaid A. B. but to pay the ſame, or any part 
thereof, to the ſaid 4. B. hath hitherto wholly re- 
fuſed, and ſtill doth refuſe z wherefore the ſaid 4. 
B. faith, he is injured, and hath-ſuſtained damage 
to the value of 10/7, and therefore he brings his 
ſuit, c. oh 5 
And he brings into court here the ſaid writing 
obligatory, ſealed with the ſeal of the faid C. D. 
which gives ſufficient evidence of the debt aforeſaid, 
in form. aforeſaid, the date whereof is on the day 
and year aforeſaid, Cc. 3 


bebt ben:  SOMERSETSHIRE, to wit. I. C. late of, &. 
bond —— the and S. B. late of, c. executors of the laſt will and 
excenor or the teſtament of H. F. widow, deceaſed, who was in 


executrix of the mA 12. a | 
obligor. her lifetime executtix of the laſt will and — 


Profert in cur. 


btings his ſuit, Cc. 


my, er ow ww © 


_—_ —=- 
of R. F. her then late huſband, deceaſed, were 


' ſummoned to anſwer unto T. L. Eſq; of a plea that 


they render to the ſaid T. 600 J. of lawful money 
of Great Britain, which they unjuſtly detain from 


| her, &c.; and thereupon the ſaid T. by R. L. his | 


attorney, complains, that whereas, the ſaid R. by 


the name of R. F. the younger, in his lifetime, to 
wit, on the 18th day of Juh in the year of our 


lord 1788, at Yeovil, in the county aforeſaid, by 
his certain writing obligatory, acknowledged him- 


| ſelf to be held and firmly bound to the ſaid T. in 
the aforeſaid 600 J. to be paid to the ſaid T. when © 
he the ſaid R. in his lifetime ſhould be thereunto 
required. Yet the ſaid R. in his lifetime, and the 


ſaid H. in her lifetime, after the death of the ſaid 
R. and the ſaid J. and S. or either of them, after 


the death of the ſaid H. (although often requeſted,) 


have not rendered, neither hath any of them ren- 
dered the aforeſaid 600 J. to the ſaid T. but the ſaid 
R. in his lifetime, and the ſaid H. in her lifetime, 
after the death of the ſaid R. have denied to render 
the ſame to the ſaid T.; and the ſaid J. and S. after 


the death of the ſaid H. do yet deny to render the 


ſame to the ſaid T. and unjuſtly detain the ſame ; 
whereupon the ſaid T. faith that he is injured, and 
bath damage to the value of 20 J. and therefore he 


- 
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And the ſaid T. brings here into court the writ Preſert bie in 


ing obligatory aforeſaid, which teſtifies the debt ©”: 


aforeſaid, in form aforeſaid, the date whereof is the 
day and year aboveſaid. | 


Middleſex, (ſſ.) F. H. late of Oxford, in the Decla 


ration in 


county of Oxford, yeoman, was ſummoned to an- bt upon judg- 
ſwer T. B. in a plea, that he render to the ſaid in che C. P. for 


7. B. 221. of lawful money of Great Britain, which the defendant. 


he owes to, and unjuſtly detains from him ; and 
whereupon the ſaid T. B. by S. U-his attorney, 


complains, For that whereas the ſaid T. B. hereto- 


fore, to wit, in Michaelmas term, in the 23d year 


of the reign of his prefent Majeſty, in the court of 


our Lord the King of the Bench, beſore Alexander 
| e Lord 
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Debt. 
Lord Loughborough, and his companions, then juſ- 
tices of our ſaid Lord the King of the Bench afore. 
ſaid, to wit, at Meſtminſter, in the county of Middle. 
ſex, by the conſideration of the ſaid court, reco- 
vered againſt the ſaid F. H. 221, which were ad- 
Judged to the ſaid T. B. in and by the ſaid court of 
the Bench aforeſaid, according to the form of the 
ſtatute in that caſe made and provided, for his coſts 
and charges, which he had ſuſtained in and about 
his defence in a certain plea of treſpaſs on the caſe, 
on promiſes, againſt the ſaid 7. B. at the ſuit of the 
ſaid F. H. whereof the ſaid F. H. is convicted, as 
by the record and proceedings thereof, remaining in 
— the ſaid court of the Bench aforeſaid, here, to wit, 
at Meſtminſter aforeſaid, more fully appears; which 
ſaid judgment ſtill remains in full force, vigor, and 
effect, not in the leait reverſed, annulled, paid off, 
or any ways ſatisfied ; and the ſaid T. B. hath not 
yet obtained any execution of. the ſaid judgment, 
whereby an aQion hath accrued to the ſaid 7. B. to 
demand and have of the ſaid 7. H. the ſaid 221, 
above demanded: 7 the ſaid F. H. (although often 
requeſted, &c,) hath not yet rendered to the ſaid 
T. B. the ſaid 227. or any part thereof, but he to 
render the ſame, or any part thereof, to the ſaid 
T. B. hath hitherto wholly refuſed, and til] refuſes ; 
wherefore the ſaid 7. B. ſaith, he is injured, and 
hath damage to the value of 10/7. and therefore he 
brings his fjuit, Sc. | 
Declaration upon Cxfora/hire, (ſl.) J. C. late of Oxford, in the 
a judgment re- ſaid county, innkeeper, was ſummoned to. anſwer 
en, in an HI. C. in a plea, that he render to him the ſaid H. 
nterior cott. 3 /. 175. 2 d. of lawful-money of Great Britain, 
which he owes to, and unjuſtly detains from him; 
and whereupon the ſaid H. by S. U. his attorney, 
complains, Hr that whereas, the ſaid H. at the 
county court of R. L. Eſq. ſheriff of the ſaid 
county of Oord, halden for the ſaid county at 
Oxf:rd, in the ſaid county, and within the juril- | 
diction of the ſaid court, on the 24th day of Oc- 
tober, in the year of our Lord 1780, came in his 
| 5 4 | proper 


* 
0 


proper perſon, and then and there, in the ſaid court, 
according to the cuſtom of the ſaid court, levied 
his plaint againſt the ſaid . in a plea of treſpaſs on 
the caſe, to the ſaid H. his damage of 14. 19 5s. for 
a certain cauſe of action atiſing to him againſt the 
ſaid V. within the juriſdiction of the faid court, 
and then and there found pledges to proſecute his 

| faid plaint, to wit, 7hn Doe and Richard Ree ; 
and ſuch proceedings were thereupon! had in the 
ſaid court, in the plea aforeſaid, that afterwards, to 
wit, at the county court of R. P. Eſq. ſheriff 
of the ſaid county, holden at Oxford aforeſaid, in 
the county aforeſaid, and within the juriſdiction 
of the ſaid court, to wit, on Wedneſday the 24th 
day of Odtober, in the year of our Lord 1781, 
before certain free ſuitors of the ſaid court, 
the ſaid H. by the conſideration and judgment 
of the ſaid court, recovered againſt the faid . 
in the plea aforeſaid, 5/. 17s. 2 d. which in 
and by the ſaid court were then and there adjudged 
to the ſaid H. and with his aſſent, for his damages 
which he had ſuſtained, as well on occaſion of the 
not performing certain.promiſ.s and undertskings, 
then lately made by the ſaid V. to the ſaid H. at 
Ilitney, in the ſaid county of Oxford, and within 
the juriſdiction of the ſaid court, as for his coſts 
and charges, by him laid out about his ſuit in that 
behalf, whereof the ſaid V. was convicted, as by 
the memorandums and proceedings thereon, remain= 
ing in the ſaid county court, more fully appears, 
which ſaid judgment ſtill remains in its full force 
in that court, unreverſed, unpaid, and not ſatisfied; 
and the ſaid H. hath not yet obtained any execution 
of the aforeſaid judgment, whereby an. aCtion hath 
accrued to the ſaid H. to demand and have of the 
ſaid . the ſaid 51. 17 3. 2 d. above demanded: 
Yet the ſaid W. (although of: en requeſted, Sc.) 
hath not yet paid the ſaid 5 J. 17 s. 2 4. above de- 
manded, or any part thereof, to the ſaid H. but he 
to pay the ſame, or any pait thereof, hath hitherto 
wholly refuſed, and ſtill refuſes ; wherefore toe ſaid 
| EP Hi. ſaith 


dond taken in 


232 Debt. 

Hi. ſaith he is injured, and hath ſuſtained damage to 

\ the value of 107, and therefore he brings his fuit, 

— -  -- OY . SIM 

Declaration in London, (ſf.) John Denn, late of London, grocer, 

Lebt on a bail- was ſummoned to anſwer Richard Fenn, aſſignee of 

1 7 : William Newman, Eſq. and Thomas Daher, Eſq. 

Sheriff of tle Peri of the ſaid city of London, according to the 

— — 2 the ſtatute in LA caſe made and Speise 

| of a plea that he render to the ſaid Richard, affignee 

N. B. This form as aforeſaid, 600 J. of lawful money of Great Bri- 

will do fora ftain, which he owes to, and unjuſtly detains from 

Middleſex, or him; and whereupon the ſaid Richard, by J. B. 

any other coun- his attorney, complains, That whereas, the ſaid Ri- 

| 5 chard heretofore, to wit, on the 5th day of Ofober, 

zijn the year of our Lord 1789, ſued forthout of the ſaid 

court of our ſaid Lord the King of the Bench here 

{the ſaid court being then and now at Mefminſler, 

in the ſaid county of Middleſex), a certain writ of 

our Lord the King called a capias ad reſpondendum, 

directed to the ſaid eri, by which, ſaid writ the 

ſaid Heri were commanded to take the ſaid John 

bi © Denn, if he ſhould be found in their bailiwick, and 
him ſafely keep, ſo that they might have his body 

before his Majeſty's juſtices at Ye/fminfler on the 

morrow of All Souls, then next coming, to an- 

ſwer the faid Richard in a plea of treſpaſs; and 

alſo that the ſaid John might anſwer the ſaid Richard 

according to the cuſtom of the court of our Lord 

the King of Common Bench here, in a certain 

| plea of debt upon demand for 600 J.; and that the 

fperiff ſaid feriffs ſhould then have there that writ, which 

| ſaid writ afterwards and before the delivery to the 

ſber i ſaid ſherrff5 for execution as hereafter is mentioned, 

was duly marked or indorſed for bail for 200 /. by 

virtue of an affidavit made and filed in the ſaid court, 

of the cauſe of action of the ſaid Richard, in that 

behalf, according to the form of the ſtatute in ſuch 

_. caſe made and provided; which ſaid writ ſo indorſed 

afterwards and before the return thereof, to wit, on 

the 14th day of O«ber, in the year aforeſaid, at 

| London aforeſaid, in the pariſh and ward aforeſaid, 

2 | | Was 


| Debt. 
was delivered to the ſaid William Newman and 


Thomas Baker, then and ſtill being /beriff5 of the ſaid freriff of the ſai 


city, to be executed in due form of law ; by virtue 

which ſaid . writ, the ſaid Milliam Newman and 
Thomas Baker, ſheriffs, as aforeſaid, afterwards and 
before the return of the ſaid writ, to wit, on the 
day and year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, and within their baili wick, 
took and arreſted the ſaid John by his body, and 
then and there had and detained him in their cuſtody, 
at the ſuit of the ſaid Richard, for the cauſe afore- 
ſaid; and the ſaid Job being ſo arreſted and in cuſ- 
tody of the ſaid William Newman and Thomas Baker, 


ſheriff, as aforeſaid, afterwards and before the re- b 


turn of the ſaid writ, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, and within their bailiwick, took 
| bail for the appearance of the ſaid Febn, at the return 
of the ſaid writ, and on that occaſion the ſaid John, 
on the ſaid 14thday of October, in the year aforeſaid, 
at London aforeſaid, &c. by his certain writing obli- 
gatory, commonly called a bail-bond, ſealed with 
his ſeal, and now ſhewn to the court here, the date 


county. 


n 


3 


ba 


4 


whereof is the day and year laſt aforeſaid, acknow- 


ledged himſelf to be held and firmly bound to the 
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* 


ſaid William Newman, and Thomas Baker, ſheriffs Sheriff of che 


of the ſaid city of London, by the names of Willam 8 - 


Newman, Eſquire, and Themas Baker, Eſquire, He- Heri of, bc. | 


riffs of the city of London, inthe ſum of 6001, of good 


and lawful money of Great Britain, to be paid to 


the ſaid ſberrff5 or their certain attorney, executors, Heri 


adminiſtrators, or aſſigns, when he the ſaid John 
ſhould be. thereunto required, with a condition to 
the ſaid writing obligatory, underwritten, that if 


bis 


the ſaid John ſhould appear before the juſtices of 


our ſaid Lord the King at Weſiminſter, on the mor- 
Tow of Al] Souls, to anſwer to the ſaid Richard, 
in a plea of treſpaſs; and alſo that the ſaid Fohn 
might anſwer the ſaid Richard, according to the 
cuſtom of his Majefty's court of Common Bench 
here, in a certain plea of debt upon * * 

; | TT OO J.; 
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gels 


Serif 


Debt. 


600 J.; that then the ſaid obligation ſhould be void 
and cf no force, otherwiſe ſhould ſtand and remain 
in full force, vigour, and effect, as by the ſaid 
writing, obligatory, and the ſaid condition thereof 
(relation being thereto had), will more fully ap- 
pear; which faid writing obligatory, with the 
condition thereunder wiit en, was taken by, the ſaid 

Ke, by virtue of the ſaid writ, and by force of 
the ſtatute in ſuch caſe lately made and provided; 
and the ſaid Richard in fact faith, that the ſaid Fobn 

did not appear before his Majeſty's juſtices at i- 
minſter, on the morrow of All Saul, in the 
condition aforeſaid mentioned, according to the 


exigency of the ſaid writ, whereby the ſaid writing 


obligatory became forfeited, and the ſaid ſum of 
money therein mentioned, or any part thereof, not 
being paid to the ſaid fheriffi, the ſaid IVilliam 
Newman and Thomas Baker, then and now being 


He, ef the faid ſhe riffs of the faid city of London, afterwards, to 


£047; 7. 


wit, on the 16th day of November, in the year afore- 
faid, at London aforeſaid, in the pariſh and ward 
aforeſaid, at the requeſt, coſts, and charges'of the 
ſaid Richard, the plaintiff in the ſaid ſuit, by an in- 
dorſement on the back of the ſaid writing obliga- 
tory, made and atteſted in the preſence of two cre- 
dible witneſſes, ſealed with their ſeal of office of 


Heriſts, aſſigned the faid writing obligatory to the 


ſaid Richard, according to the form of the ſtatute 


in ſuch caſe made and provided, as by the faid af- 


ſignment indorſed on the ſaid writing obligatory, 
and duly ſtamped before the commencement of this 
ſuit, according to the form of the ſtatute in that 
caſe made, and to the court now here ſhewn, the 
date whereof is the day and year laſt aforeſaid, 

may more fully appear ; by reaſon of which ſaid 
premiſes, and by force of the ſtatute in that caſe 
made and provided, an action hath accrued to the 


| aid Richard, as ſlignee of the laid Milliam New- 


Brief the ſo'g man and Thoma Baker, fh ſhzriffs of the ſaid city of 


can. 


London, as aforeſaid, to demand and have of the 
ſaid _ the ſaid um of 600/, above demanded: 


Never. 


Nevertheleſs the ſaid ohn (although often required) 
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hath not paid the ſaid 600 /. above demanded, or 


any part thereof, to the ſaid William Newman and 


Themas Baker, or to either of them, before the ſaid 


aſſignment, or to the ſaid Richard, aſſignee as afore- 


faid, fince the ſaid aſſignment, or to either of 


them, but he to pay the ſame, or any part there- 
of, hath hitherto w olly refuſed, and {ti1] refuſes 3 


wherefore the ſaid Richard, aſſignee as aforeſaid, ſays 


he is injured, and hath ſuſtained damage to'the value 
of 20 J. and therefore he brings his ſuit, &c, 
London, (ſſ) i illiam Doe, late of London, 


grocer, was ſummoned to anſwer Richard Fenn, 


aſſignee of William Newman, Efquire, and 
Thomas Baker, Eſquire, ſheriffs of the faid city of 
Londen, according to the form of the ſtatute in 
ſuch caſe made and provided, of a plea, that he 
render to the ſaid Richard, aſſignee as aforeſaid, 
600 J. of lawful money of Great Britain, which 
he owes to, and unjuſtly detains from him; and 
whereupon the ſaid Richard, by F. B. his attorney, 
complains, That whereas, the ſaid Richard hereto- 
| fore, to wit, on the 5th. day of October, in the 
year of our Lord 1789, ſued forth out of the ſaid 
court of our ſaid Loid the King of the Bench 
here (the ſaid court being then and now at Heft- 
minſier, in the ſaid county of M daleſex), a cer- 
tain writ of our Lord the King, called a capias 
ad reſpondendum, directed to the faid ſheriffs, by 
which ſaid writ, the ſaid ſherifts were commanded 
to take one John Denn, if he ſhould be found in 


Declaration ups» 
on a bail- bond 
againſt one of 
the bail. 


their bailiwick, and him ſafely keep, fo that they 


might have his body before his Majeſty's juſtices at 
Weſtminſter, on the morrow of Ail Souls, then 
next following, to anſwer the ſaid Richard, in 
a plea of treſpaſs; and alſo that the ſoid John might 
anſwer the ſaid Richard, according to the cuſtom of 
the court of our Lord the King of Common Bench 


here, in a certain plea of debt upon demand for 


600 J. and that the ſaid ſheriffs ſhould have there 
that writ ; which ſaid writ, afterwards and before 
| 10 | | the 
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Eſquire, ſheriffs of the city of Londin, in the 


the delivery thereof to the ſaid ſheriffs for execu- 
tion, as hereafter is mentioned, was duly marked or 


indorſed for bail for 300 J. by virtue of an affidavit 
made and filed in the ſaid court, of the cauſe of 


action of the ſaid Richard in that behalf, according 
to the form of the ſtatute in that caſe made and 
provided, which ſaid writ, ſo indorſed afterwards 
and before the return thereof, to wit, on the 14th 
day of Oftober, in the year aforeſaid, at London 


aforeſaid, in the pariſh and ward aforeſaid, was 


delivered to the ſaid Milliam Newman and Thomas 
Baker, then and till being ſheriffs of the ſaid city, 
to be executed in due form of law; by virtue of 
which ſaid writ, the ſaid William Newman and 


' Thomas Baker, ſheriffs as aforeſaid, afterwards and 


before the return of the ſaid writ, to wit, on the 
day and year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, and within their bailiwick, 
took and arreſted the ſaid Fohn Denn, by his body, 
and then and there had and detained him in their 
cuſtody, at the ſuit of the ſaid Richard, for the cauſe 
aforeſaid; and the ſaid John Denn being ſo arreſted, 
and in cuſtody of the ſaid William e and 

Thomas Baker, ſheriffs as aforeſaid, afterwards and 
before the return of the ſaid writ, to wit, on the 
ſame day and year aforeſaid, at Lendon aforeſaid, in 
the pariſh and ward aforeſaid, and within their 
bailiwick, took bai! for the appearance of the ſaid 
Fohn Denn, at the return of the ſaid writ, and on- 
that occaſion the ſaid William Doe, as bail or ſurety 
of the ſaid Jobn, on the ſaid 14th day of Oober, 
in the year aforeſaid, at London aforeſaid, in the pa- 
riſh and ward aforeſaid, by his certain writing ob- 


ligatory, commonly called a bail- bond, ſealed with 


his ſeal, and now ſhewn to the court here, the date 


| whereof is the ſame day and year laſt aforeſaid, ac- 


knowledged himſelf to be held and firmly bound to 
the ſaid William Newman and Thomas Baker, 
ſheriffs of the ſaid city of London, by the names of 
William Newman, Eſquire, and Thomas Baker, 


ſum 


Debt 
ſum of 600 l. of good and lawful money of Great 
Britain, to be paid to the ſaid ſheriffs, or their 
certain attorney, executors, adminiſtrators, or 


aſſigns, when he the ſaid William ſhould be there- 


unto required, with a condition to the ſaid writing 
obligatory underwritten, that if the ſaid Jobn Denn 


ſhould appear before the juſtices of the Lord the 


King at Veſt minſier, on the morrow of All Souls, 
to anſwer to the ſaid Richard in a plea of treſpaſs ; 


and alſo that the ſaid John might anſwer the ſaid 
Richard, according to the cuſtom of his Majeſty's 


court of Common Bench here, in a certain plea of 
debt upon demand, for 6007; that then the ſaid 
obligation ſhould be void and of no force, other- 
wiſe ſhould ſtand and remain in full force, vigor, 
and effect, as by the ſaid writing obligatory, 
and the ſaid condition thereof, relation being there- 
unto had, will more fully appear ; which ſaid writ- 
ing obligatory, with the condition thereunder writ- 
ten, was taken by the ſaid ſheriffs, by virtue of 


the ſaid writ, and by force. of the ſtatute in ſuch - 


caſe lately made and provided; and the ſaid Richard 


in fact faith, That the ſaid John did not appear be- 
fore his Majeſty's juſtices at H:/min/ter, on the 


morrow of All Souls, in the condition aforeſaid 


mentioned, according to the exigency of the 


ſaid writ, whereby the ſaid writing obligatory be- 


came forfeited, and the ſaid ſum of money therein 


mentioned, or any part thereof, not being paid to 
the ſaid ſheriffs, the ſaid William Newman and 
Thomas Baker, then and now being ſheriffs of the 
ſaid city of London, afterwards, to wit, on the 16th 
day of November, in the year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, at the 
requeſt, coſts, and charges of the ſaid Richard, the 
plaintiff in the ſaid ſuit, by an indorſement on the 


back of the ſaid writing obligatory, made and at- : 


teſted in the preſence of two credible witneſſes, ſeal- 
ed with their ſeal of office of ſheriffs, aſſigned the 
ſaid writing abligatory to the ſaid Richard, accords 


ing to the form of the ſtatute in ſuch caſe made and 


provided, 
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If by the late 
Mer fs, : 


, Declaration for 
a common 


ailauit. 


provided, as by the ſaid aſſignment indorſed on the 


faid writing obligatory, and duly ſtamped before 
the commencement of this ſuit, according to the 
form of the ſtatute in that caſe made and provided, 
and to the court now here ſhewn, the date whereof 
is the day and year laſt aforefaid, may more fully 
appear ; by reaſon'of which ſaid premiſes, and ac- 
cording to the form of the ſtatute in that caſe made 
and provided, an action hath accrued to the ſai d 
Richard, as aſſignee of the ſaid William Newman 


and Thomas Baker, ſheriffs of the ſaid city of Lon- 


den as aforefaid, to demand and have of the ſaid 
Hilliam the ſaid ſum of 600 l. above demanded : 


. Nevertheleſs, the (aid William (although often requir- 


ed) hath not yet paid the ſaid 600 J. above demand- 
ed, or any part thereof to the ſaid William Newman 
and Thomas Baker, or to either of them, before the 
ſaid aſſignment, or to the ſaid Richard, aſſignee 
as aforeſaid, ſince the ſaid afiignment, or to either 
of them, but he to pay the ſame, or any part 


thereof, hath hitherto wholly refuſed, and ſtill te- 


ſuſes; wherefore the ſaid Richard, affignee as 
aforeſaid, ſays he is injured, and hath ſuſtained. 


damage to the value of 20 J. and therefore he brings 
| his ſuit, c. . 


If the bond be aſſigned by the late ſheriffs (add 


that word), and that they as late fheriffs aſſigned 


the ſame to the plaintiff; and inſtead of the words 
now being ſberi ß, ſay (then being ſheriffs); and the 


venue may be laid in London, although the arreſt and 


aſſignment was made in the country. 2 Lord Raym. 


1455. 2 Str. 727. 


Declarations in Treſpaſs and Aſſault. 
"MIDDLESEX, (s.) Richard Fenn, late of 


London, yeoman, was attached to anſwer John Denn. 
of a plea wherefore, with force and arms, he made 
an affault on the ſaid John, io wit, at MWeſtminſlen, 
in the ſaid county, and there beat, bruiſed, _ 

| g coz 


Erelpals and Arault. 


ed, and ill treated him, ſo that his life was thereby 


in great danger, and there did other wrongs to the 
ſaid John, to the great damage of the ſaid 'Fohn, and 


againſt the peace of our Lord the now King, c.; 


and whereupon the ſaid Jahn Denn, by James 
March, his attorney, complains, For that the ſaid 


Richard, on the 1ﬆ day of Oober, in the year of 
our Lord 1788, with force and arms, to wit, with 
ſwords, ſtaves, ſticks, and fiſts, made an aſſault on 
the ſaid John, to wit, at Heſtminſter, in the (aid 
county, and then and there beat, bruiſed, wounded, 
and ill treated him, ſo that his life was thereby in 


reat danger, and then and there did other wrongs 


io the ſaid John, to the great damage of the ſaid 
John, and againſt the peace of our Lord the now 


_ King, &c. ; wherefore the ſaid Jahn ſaith, that he 


is injured, and hath ſuſtained damage to the value 


of 20 J. and therefore he brings his ſuit, &c, 
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Middleſex, to wit, Richard Henn, late of Waſi- For an aſſauſe 
min/ter, in the ſaid county, yeoman, was attached to 2nd imptiſoa- 


anſwer John Dern, in a plea, wherefore with force . 


and arms he made an aſſault on the ſaid Richard, to 
wit, at Weſtminſter, in the ſaid county, and beat, 
bruiſed; wounded, and ill- treated him, and impri- 


ſoned him, and kept and detained him in priſon there, 


for a long time, without any reaſonable or probable 
cauſe whatſoever, contrary to the laws and cuſtoms 
of this realm, and againſt the will of the ſaid John; 
and there did other wrongs to the ſaid Fohn, to the 
great damage of the ſaid John, and againſt the peace 
of our Lord the now King, Sc.; and thereupon 
the ſaid Fohn, by J. L. his attorney, complains, 
For that the ſaid Richard, on the firſt day of No- 


vember, in the year of our Lord 1788, to wit, at 


W:ftmin/ler, in the ſaid county, with force and 
arms, to wit, with ſwords, ſtaves, and ſticks, made 
an aſſault on the ſaid Fobn, and then and there 


beat, bruiſcd, wounded, and ill-treated: him, and 
then and there impriſoned him, and kept and de- 


tained 


”"Y 
— „ VV—ͤͤ —— 


—— — — 
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tained him in priſon for a long time, to wit, for the 


- Treſpaſs, 


ſpace of five hours then next following, witbout 
any reaſonable or probable cauſe whatſoeyer, con- 
trary to the laws and cuſtoms of this realm, and 
againſt the will of the ſaid John ; and then and 


there did other wrongs to the ſaid John, againſt the 


Treſpaſs for 


breaking cloſe 


with cattle and 
ſpoiling the 


earth, and break 


ing gates, Kc. 


peace of our Lord the now King, Sc.; wherefore 
the ſaid Jobn faith, that he is injured, and hath 
ſuſtained damage to the value of 50 J. and therefore 


he brings bis ſuit, &c. 


_ . Treſpaſs. 


Oxfordſhire, (ſſ.) Richard Fenn, late of Witney, 
in the ſaid county, yeoman, was attached to anſwer 
ehn Denn, in a plea wherefore with force and arms, 
Sc. he broke and entered the cloſe of the ſaid John, 
called the Buzts, ſituate, lying and being in the pariſh 
of Burford, in the ſaid county, and trod down, 


conſumed, and ſpoiled, the graſs and corn of the 


ſaid Jabn, there growing, of the value of 10/7. with 

his feet in walking, and with certain cattle eat up, 
trod down, conſumed, and ſpoiled, other the graſs 
and. corn of the ſaid John, there alſo growing, of 
the value of other 10/. and with the feet of the 
faid cattle, and alſo with ſpades, pickaxes, and 
other iron inſtruments, dug up, tore up, rooted up, 
ſubverted and ſpoiled the earth and ſoil of the ſaid 

John, in the ſaid cloſe, and the gates, poſts, pales, 
and rails, of the ſaid John, there erected, ſtanding, 


and being, cut down, broke down, proftrated, and 
deſtroyed, and the materials thereof coming, of the 


ſaid John, of the value of 50 J. took and carried 
away, and converted and diſpoſed thereof to his 


own uſe and other wrongs to the ſaid John there 


did, to the great damage of the ſaid Fohn, and 
againſt the peace of our Lord the now King; and 


whereupon the ſaid John, by R. L. bis attorney, 
7 Ot com- 
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complains, For that the ſaid Richard, on the tſt day 

of Fanuaty, in the year of our Lord 1790, and on 

divers other days and times between that day and 

the day of ſuing forth the original writ of the ſaid 

John, with force and arms, &c. broke and entered 

the cloſe of the ſaid 7ohn, called the Butts, ſituate, 
lying and being in the pariſh of Burford, in 

the ſaid county, and trod down, conſumed, and 

ſpoiled, the graſs and corn of the ſaid John, there 

then growing, of the value of 10/. with his feet 

in walking, and with certain cattle, to wit, horſes, 

mares, geldings, cows, and ſheep, eat up, trod 

down, conſumed, and ſpoiled, other the graſs and 

corn of the (aid John, there then growing, of the 
value of other 10/. and with the feet of the ſaid 
- cattle, and alſo with ſpades, pickaxes, and other 
iron inſtruments, dug wp, tore up, rooted up, 

ſubverted and ſpoiled, the earth and foil, to wit, 

500 perches of the earth, and 500 perches of the 

foil, of the ſaid John in the ſaid cloſe, and the gates, 

poſts, pales, and rails, to wit, 50 gates, 50 poſts, 

50 pales, and 50 rails, of the ſaid Jahn, there then 

erected, ſtanding and being, cut down, broke 

down, proſtrated and deſtroyed, and the materials 

thereof coming, to wit, 50 cart-loads of wood, of 
the ſaid John, of the value of 101. took and carried 
away, and converted and diſpoſed thereof to his 
ovn uſe, and other wrongs As ſaid Jobn then 

and there did, to the great damage of the ſaid 

2 and againſt the peace of our Lord the now 

ing, &c. to the ſaid John his damage of 100 /. 
and therefore he brings his ſuit, &c. | | 
G. R. late of, &c. was ſummoned to anſwer S. G. Declaration in 

of a plea, wherefore he took the cattle of the ſaid reple vin for cate 
S. and unjuſtly detained-them againſt ſureties an 

pledges, &c. and whereupon the ſaid S. by S. P. 

his attorney, complains that the ſaid G. on the 31ſt 

day of January, in the year of our Lord 1789, at 

the pariſh of V. in a certain place called hit: 

f R | | Hill, 5 
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'Treſpaſs, 

Hill, in the ſaid county, took the cattle of the ſaid 
S. to wit, 35 ſheep, and unjuſtly detained them 
againſt ſureties and pledges, until, &c. wherefore 
the ſaid S. ſays that he is injured, and hath ſuſtained 
damage to the value of rod and therefore he brings 
dis fo, Sc Th | FARES 
The place to be The particular place of taking goods, &c. ought 
inſerted, to be inſerted in every declaration in replevin, and. 
that cepit in alia loco is to be conſidered as a plea in 
bar, and not in abatement. Bullythorpe v. Turner. 
Barnes 353. 0 | 1 


7 
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Aenue. 


7 NUE (vicinetum, or viſnetum) is the place Venue. 
from whence a jury are to come for the trial 
of cauſes, which is generally ſome neighbouring 
place, Locus quem vicini habitant, from whence it 
is called vicinetum, or venue. 

The general rule of law, as laid down by Lord Genera] rule of 
Cite, is, That every trial ſhall be out of that the OY 
town, pariſh, or hamlet, or place known, out of the 
town, &c. within which the matter of fa# iſſuable 
is alledged, that is moſt certain and neareſt there- 
unto, the inhabitants whereof may have the better 


and more certain knowledge of the fact. Co, Litt. 


125. 4. | | 
5 niceties which were formerly to be obſerved Many niceties 
with reſpe& to laying the venue, are now removed 8 oer. 
by the 4 & 5 Ann. c. 16. which enacts, That 
every venire facias, for the trial of any iſſue, ſhall 
be awarded of the body of the proper county where 
ſuch iſſue is triable. Alſo ſee Hat. 24 Geo. 2. c. 18. 
with reſpect to penal actions. | 
* actions, real or mixed, as _— quare re 
clauſum frepit, ejectment, waſle, &c. muſt be laid * © 
in the — — the _ lie, Brat. 189. We TTY 


414. So debt for rent, againſt an aſſignee of a 


term, on the privity of eſtate, is local, and will lie 
no where but in that county where the lands are. 
Cro. Car. 183. Latch, 187. Fon. 43. Debt upon 
eſcape is alſo local. 2 Lill. Ab. 782. „5 
In all perſonal actions, as debt, detinue, aſſault, Perſonal .aQiogs 
deceit, trover, and converſion, account, ſlander, dot. 
and the like, the plaintiff may declare in what 
county he pleaſes. Co. Lit. 282. So againſt a ſhe- 
riff for a falſe return. 1 /Yilſ, 136. If a perſonal 
action be founded upon a thing done out of the 
realm, it may be brought in any county, and ſhall 
be alledged at ſuch a place, in ſuch a caunty : p. 

. 2 | = -2F- 
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Tranſitory „ 


Ps Uenue.” ; 


if the debt be upon a bond or bill made at Hamburg), 
it may be alledged at H. viz. at Iſlington, in the 
county of Middleſex. Latch. 4. Salk. 660. 80 
upon bond. Salk. 659. Tut. 950. 2 Cre, 76. 
When an action is for a tranſitory thing, it may 
be brought in any county, as if it be upon a 
covenant or contract, or debt at large ; for debitum 


x contrati1us ſunt nullius loa. 7 C. 3» da, 2 Int. 


When the action 
is founded on 
two things in 
different coun- 
ties, how to be 
: brought, 


* 
1 


If aſſault happen 


229. 231. | 

Who an action is founded upon two things in 
different counties, both material to the maintenance 
of the action, it may be brought in the one county 
or the other. 7 Co. 2. 4. Dy. 38. b. 40. a. Salk, 669. 
As if an arreſt be in one county, and an eſcape in 
another. 1 Lev. 114. So in an action for a falſe 
return of non eff inventus, where the ſheriff was in 
company of the party. 2 Mod. 23. So if the mat- 
ter in one county is dependant upon matter in an- 
other, the plaintiff may have the action in the one 
county or the other. 7 Co. 1. ö. As if two conſpire 
to indi} another, and make the execution of the 
conſpiracy in another county, conſpiracy lies in the 
one county or the other. 7 Co. 1. ö. So for ma- 
liciouſly ſuing an execution in Middleſex, whereby 
he was arreſted in Dorſetſbire. Cro. Elix. 574. 80 
if an action on the caſe be againſt the ſheriff of 
Denbighſbire, for not arreſting a man upon a capias 
utlagatum to him directed in Denbighſbire, upon 
which he returned non et inventus, it may be in 
Denbighſhire, or in Middleſex, where the return 
was made. Fob, 209. 

If an aſſault and impriſonment happens in Mi- 


abroad, may lay norca, it may be laid at London, in the pariſh of St. 
wenne in London. Mary le Bow, in the ward of Cheap. Fabricas v. 


- 


Mejiyn, Hil. T. 1775; and if the plaintiff was ba. 
niſhed from Minorca to Carthagena, it may be laid 
in Minorca, to wit, at London, &c, Coup. Rep. 
178. | | 
5 5 tranſitory act: on may be laid in any 
county in England, though the matter ariſe beyond 
fea, Ibid. 181. 1 | 

| > By 
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By Stat. 21 Fac. 1. c. 4. All ſuits on penal AQions on penal 

ſtatutes ſhall be laid in their proper county, and if din tobe | 

| . aid in their 

on the general iſſue pleaded, the offence be not proper county. 

proved in the fame county in which it is laid, the 8 

defendant ſhall be found not guilty. R 

This act does not extend to any offence created ConfiruQiaa of 
ace the ſtatute; ſo that proſecutions on ſubſequent be _ 

penal ſtatutes are not reſtrained thereby, but that 

ſtatute is as to them as it were repealed pro tanta. 

I Salk. 372. by ten judges, Secondly, That all 

informations and popular actions in penal ſtatutes 

made, before that act, muſt by force of 21 Jac. I. | 

c. 4. be laid, brought, and proſecuted in the pro- 

per county where the fact was done. [bid. Bunbury 
230, - ; | 

| 80 if actions are brought againſt any juſtice, So againft 
mayor or bailiff of any city, town corporate, officers, &c. 

| headborough, portreeve, conſtable, tithingman, 
collector of ſubſidy, fifteenths, churchwardens, 

and other perſons called ſworn men, executing 

the office of churchwarden or overſeer of the 

poor, and their deputies, or any.of them, or any 

other which in their aid and aſſiſtance, or by their 

commandment, &c. the venue muſt be laid where 

the fad? was committed, or the defendant muſt be 

found not guilty. Stat. 21 Fac. 1. c. 12. ſect. 5, 

Vide Str. 446. Vaughan 113. ö 

A nuiſance muſt be laid in the proper county, Nuiſanee, debt 

ànd debt for rent againſt the aſſignee of a term on the for rent, local. 

ptivity of eſtate is local, and will lie no where but | 
in the county where the lands are, Cro. Car. 133. 

Jenes 43. But debt for rent againſt the leſſee may 

either be laid where the land lies, or the deed was 

made. Str. 776. | 1 
Where the evidence neceſſary to ſupport the When plaintiff 

action ariſes in two counties, the plaintiff may lay man lay his 


the venue in which county he will. Salk. 669. — * 
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67 changing the phe: in gulf 
Actions. 


Tuk ſtat. of 6 R. 2. c. 2. having G all 
writs to be laid in their proper counties, this as the 
judges conceived, impowered them to change the 
venue, if required, and not to inſiſt rigidly on 
abnting the wiit, which practice began in the reign 

Court » will not of James the Firſt, 2 Salt. 670.; and this power is 
—__ penn” diſcretionally excerciſed, ſo as not to cauſe but pre- 
* ee vent a defect of Juftice z therefore the court will not 
counties previous change the venue to any of the four northern counties, 
to fring eitcuit. previous to the ſpring circuit ; becauſe there the 
offizcs are holden only once a year, at the time of 
ie ſummer circuit. Cooke's Rep. 129, ; nor can it 
be changed, but to a county where the whole cauſe of 

ation areſe, 1 Will. 158. 
In what caſes The court held that 'the venue may be changed 
— de jn all actions in their nature tranſitory, except in 
3 caſes of privilege, ſpecialty, promiffory note, or bill of 
exchange. Evereſt v. Sanſum. Barnes 491. | 
Venue not "The venue is not changeable in an action for 
99s grate; in feand. mag. Lord Griffin'v. Buckly. Barnes 482. 
pore or biff of Nor on a promifory note, plaintiff conſenting to give 
exchange, evidence on the note, The Dule « ef Bedford v. 
| Bray. Barnes 491. Nor-on a kill of exchange, 
plaintiff undertaking not to give evidence on any 
other count, ſave on the bill,” | Mauger v. Hindi. 

Barnes 487. 

So in covenant on a deed, for the venue cannot 
be changed, the action being on'a ſpecialty. Bradley 
v. Avey. Barnes 491. So in an action for a falls 
return. Salk, 669. But it is laid down in Burr. 
1504 with good reaſon, © that in tranſitory action 
the court ought to change the venue, when it ap- 
| 6 pears upon the circumſtances laid before them 
„that there is a probable ground to apprehend that 
66 a fair, impartial, ot at leaſt a * trial 
6 cannot be had. 4 1 
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If the cauſe of action ariſe in Wales, and the If the cauſe of 
venue laid in London, the court will, on affidavit, — . 2 _ 
order the venue to be changed into the next Engliſb nue in yp wang | 
county ; and the motion mult be to change it into it may be chang- 
the Welſb county, and not into the adjoining Engliſh gun the next 
county, becauſe the affidavit muſt expreſs in what Sy 1258. 5 
county, and not e/ſewhere, the cauſe of actian ariſe:: e 
but after the venue is ſo changed, the cauſe may be 
tried in the next adjoining Engl county; and 
therefore it cannot be changed out of the joining 
Engliſh county into - Hales, 2 Black. Rep. gz. 

Freeman v. Gwyn. _ ES | 
The venue cannot be changed into a county Cannot be 
palatine, Barnes 488. Richardſon v. Walker and al. chent ed into a 
but it was changed into Che/ter, becauſe the court RE 
can ſend down the record by mittimus. Lord Cheſter. 
Raym. 1418. | | | | | | 
The venue may not be changed from a county at In what cafes it 
large into a city or town and county, Prad Reg. | 1 
429. Earby v. Mindus.; but it has been changed large into a city 
from a county at large, viz. from N:rfolk into Len- and county, 
don, Bickley v. Mackereil. Barnes 181, Saik, 670. ; 
And it may be changed from one city and county 
to another city and county, vx, from the city of 
Norwich to London, Gallant v. Squire. Pratt. 
Reg. C. P. 429.; but it cannot be changed into g 
Hull, Canterbury, &c. becauſe it is not known when = 
an aſſize will be held there; nor in the city of 
Morcgſter or Glouceſter, out of the county at large, 
decauſe the aſſizes for the city and county at large 
are held at the ſame place: but the reporter ſays, 
all this is in the diſcretion of the court. Barnes 490. 
Kictaby v. Wilſon, In Eafter or Trinity term the 15 E. fer or 
venue may be changed into a city or county where Micbelmas term 
the aſſizes are held but once a year, as Briſtol, wa be changed, 
Cumberland, &c. In Michaelmas and Hilary term | 
there is no certain rule, but the court ſhould change 
the venue then, if it can be done without manifeſt. 
inconvenience. Per Cur. Barnes 490. S. C. 5 

5 Ff 
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248 Venue. 
If cauſe of action If the cauſe of action atife in Berwick only, the 
ariſe in Berwiele, venue, it ſeems, ſhould be in Northumberland, 
the venue mu® 2 Black. Rep. 1036. Mayor of Berwick v. Ewart. 
derland. N | 5 N 
Venuenot Adion by attorney on a promiſſory note and 
changed in ac - other counts, motion to change the venue from 
der on promil- Aidaleſer to Stafford on the uſual affidavit. Davy 
. ſhewed cauſe, and undertook to give evidence 
: on the note. Rule diſcharged .2 Black. Rep. 993. 
Downy v. Bryan. 2 | 
Venue changed Venue was changed from London to Carmarthen. 
8 ſhire, but no cauſe was ſnewn. Freeman v. Gwyn, 
| 2 Black, Rep. 962. 
Attorney his no. An attorney has no privilege to have the venue 
9 . changed into Middleſex, where he is defendant, 
if in Middleſex, though he has a privilege when plaintiff, to lay it 
—_ = may and keep it there (unleſs he ſues in auter droit as exe - 
plaintiff, ere, if cutor, &c, or jointly with another perſon), the pri- 
» vilege is loſt: ſerjeants and officers of the court 
| have the like privilege. Barnes 493. Long v. 
Batlies, Rep. & Caf. Prada. C. P. 145. Pratt, 
Reg. 419. Welland v. Trament. | 
If ſerjeants, &. But if a ſerjeant at law, or an attorney, be 
_ by copie% Plaintiff, and ſues by a capzas, and not by writ of 
be changed, > Privilege, the venue may be changed, for he has 
thereby waived his privilege, and is to be conſidered 
only as a common perſon. Prat, Reg. 420. Gird- 
| ler, ſerjean at law, v. Mathews, Barnes 484. S. C. 
If an attorney is Action retained in Middleſex, on motion to 
. de be change the venue into Woregſterſpire, in right of 
changed, plaintiff's privilege as an attorney, though attach- 
| ment was not a teftatum out of Middleſex. Barnes 
493. Long one, Cc. v. Bailies. 3 
If venue be otion to change the venue from Middleſex to 
wee to Lancaſter. Court directed that on theſe motions 
aſter. | 2 , , # 2 , 
to counties palatine the words, © “ undertaking not 
to aflign for error the want of an original,” be 
added to the common rule. Hil, 28 Geb. 3. Marſ- 
den v. Bell. e 1 7 
Within 
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Tux defendant cannot move to chene the vunue When the venue | 
in any action until bis appearance be entered, an 
That although the declaration be delivered Venue, where 
ſeven days before the laſt day of the next prece- coating _— 
dent term, or after, yet before plea, upon oath Gion ag 
made, the venue may be changed upon motion in. 
the ſaid tranſitory actions the next term after: and 
the defendant to plead to the new action as he When to plead 
ſhould have-done, in the other without delay. KR, fh*reto. 
Mich. 1654. ſet. 8. That the venue may be changed May be changed, 
(upon oath), though the defendant come in by if defendant | | 
exigent, ibid. a 7 
By rule, Mich. 16 Ges. 2. It is ordered, That y,,,. ney bo 
any defendant may move to change the venue at changed before 
any time before plea pleaded, in all ſuch actions plea. 
where the venue may be changed by the courſe ß 
this court, notwithſtanding ſuch defendant or de- 
fendants may have applied for, and obtained fur- 
ther time to plead before ſuch motion, 
It has been held, that a ſummons or order for Summons and 
time to plead ſhall be no bar to a motion to change order no bar, 
the venue. Dennis v. Fletcher, Barnes 489. ; nor 1 
after an order for an men, ibid. 487. Blacks 
flick v. Payne. 
: But on application to change the venue after à unleſs rejoining 
judge had given an order for time to plead, defend- 2 and take 
ant confenting to rejoin gratis, and take notice of „ui. Ms 
trial at the ſitting after term, the court held it came 
too late, and that defendant's conſent ſhould bind 

him. Had the judge been informed of the de- 
fendant's intention to move to change the venue, 
he would have made his order without prejudice to 
ſuch motion. Hunter v. Gray; Barnes 493- 

But if defendant pleads before the motion, the 
court will not change the venus. hb Gay v. Standen. 

. s Rep, 112. 

The 


250 | Uenue. 
If plea be put in, * defendants having put in their plea, * 2 
the venve may ruſe to ſhew cauſe why the venue ſhould not be 
— Behr changed, and before i it was made abſolute, the court 
and pleading held, that the putting in the plea by inadvertency 
An Was no waiver of the rule, and gave the defendants 
| leave to withdraw their plea on payment of coſts, 
and made the rule for changing the venue abſolute. 
5 Barnes 492. Herbert v. Flowers. 
May moye to If the declaration be delivered ſo late that the 
GI wer © defendant cannot move b:f0:8 the la/? day of the 
: 7 term, he may move it then. Barnes "BN: Hoy- 


5265 ward v. Wells. 


The Method of moving to dang the : 
Venue. 


How to move to No notice is neeeſſary to be given to LP plain- 
chong the tiff's attorney, previous to the motion to change 
the venue, but the client makes the ſollowing affi- 
davit; which give to a ſerjeant, with 103. Od. for 
him to move for that purpoſe ; the rule is not abſo- 
5 lute in the firſt inſtance, therefore in the evening 
50 dtaw up a rule, pay for ſame, 54. inſpecting the 
declaration, 1 5. filing affidavit, if ſworn in the 
country. 2.5. ſerve it on plaintiff's attorney, and. 
ſhew the original; which being done, make aſſi · 
davit of ſuch ſervice, ** and ſbewing the original 
& rule,” give it to a ſerjeant on the day of ſhew- 
ing cauſe, with a fee to make it abſolute, fee 
11 15.3 when done, draw up the abſolute rule, 
and ſerve it, pay 45s. 6 d. the plaintiff's attorney 
then will call, and alter the declaration, though 1 
think the rule itſelf is fufficient to warrant the al · 
teration in the iſſue. | 


In the Common Pleas. 
| Juobn bon, Plain, 


5 5 EKRicbard — Defendant. 
14. it. R h- Fenn, of Bread. ſtreet, London, factor, 
me above defendant, maketh oath and faith, Cone 

| E 7 4 5 7 | t 


Uenue. 5 5 251 


the plaintiff 's Lauſe of action (if any) aroſe in the 
county of A. and not in the county of B. as laid 
in the declaration, or elſewhere out of the county 
of A. 

The affidavit muſt be poſitive, and not to de- 
fendant' 5 knowledge and belief. Beiſhaw v. Porter, 
Barnes 478, 

If the defendant wants to change the venue in How to changs 
vacation, he may, upon producing the uſual affdavit, the venue in 
obtain a judge's ſummons for that purpoſe; and on a 
| attendance, the judge will make an order for the 
tule, upon producing a ſerjeant's hand to a brief, fee 
105. 64. pay for the order 25, rule 4s. 6d. filing 
order 1's.; ſerve it on plaintiff's attorney. 

Originally it was required, that the plaintiff Formerly, it way 
ſhould give no evidence at the trial, but what aroſe 7*quired to give 
in the county wherein the venue was retained, x Keb. „ 
189. 1 Sid. 442. If he gave none ſuch, he muſt the venue was 
have been nonſuited of courſe. But when jt was 5 e 6 ; 
laid down in Swain's caſe, 1 Sid. 405 that the 555 
plaintiff might lay his venue in any county wherein 
Part of the cauſe of action aroſe, he was then bound Bur fince bound 
| Only to give ſome evidence, and not the whole ey to give ſome 
(dare aliquam evidentiam), in the county where te 
venue was laid. Salk. 669. 12 Med. 515. which | 
continues to be the rule at this day, And if the or be noaſuited, 

plaintiff fails to make good his undertaking, he is | 
nonſuited now, which has the ſame effect as judg- 
ment for the deſendant in a plea in abatement, uz. 
| quod gat fi ne die, and the plaintiff muſt begin again, 
2 Black, Rep. 1031. Santler v. Heard. 

Rule to ſhew cauſe why the venue ſhould not be Pla ntiff muſt 
changed from London to Cornwall on the uſual affi- ettabe E he 
davit, Cauſe ſhewed was, that the money was * gies 
lent in London, The court held that plaintiff material evi 
ought to undertake to give material evidence in "_ 

London, which was undertaken and rule diſcharged, 
French v. Ceppinger. H. Black. Rep. 216. 

Rule to change the venue from London to Corn- An undertaking 
wall, cauſe ſhewed was, that the cauſe of action ow CR 
afole at Port L' Orient, in France, which prevented the —_— 144 


" R225 * Uenw, 
may be ſopported an undertaking to give material evidence at any 
by proof os place in England. Lord Loughborough: The plain= 
— of tiff muſt undertake to give material evidence in 
reigu country. London, and leave it to be conſidered at the trial, 
| or afterwards by the court, how fat evidence of 
the cauſe of action at Port L'Orient might, by 
fiction of law, ſupport ſuch an undertaking. Rule 
diſcharged, on undertaking to give material evidence 
in London. Gerard v. Ribeck. Cauſe was tried, found 
* for plaintiff, and court were of opinion, that the 
undertaking was, by fiction of law, well ſupported 
by proof of the 'debt in France, H. Black. Rep. 
X 280. 5 4 | | 
If after roleto. Where a rule is made to change the venue, and 
laintiff uoder- afterwards the plaintiff would bring it back again, 
| rakes to bring the rule muſt be, dare aliquam evidentiam de materia 
venuetack mo? in exitu, in the county where the action was brought 
Lame matter in dall. 669. 7» 5 
that county. 


n 


Vule to Plead. 


EFORE a plea can be compelled, or a plaintiff 
become intitled to judgment for want thereof, 

a rule to plead muſt be entered with the ſecondary, 
which expires in four days, (and if the defendant has 
appeared or filed ſpecial bail,) a demand of a plea is 
alſo neceſſary upon the attorney who has appeared 
or filed ſpecial bail: But if a judge gives time to 
| plead on a ſummons, a rule to plead is not neceſ-— 
ſary. Dawfom v. Garth, Cook's Rep. 141. | 
There muſt be a new rule to plead given, if the 
defendant do not plead before the ſubſequent term, 
to that wherein the former rule was given, to war- 
rant a judgment, or intitle the plaintiff to a plea of 
the ſuch ſubſequent term, unleſs there has been a 


* 


| . Judge's order obtained, or an injunction. 


Make out on a piece of plain paper, without a 
ſtamp, your rules to plead, thus: _ 


Denn v. Fenn.) Rules to plead. | 
Doe v. Roe. A. K. Attorney, 


230 Jan. 1790. 


Which take to the ſecondaries office, Mr, Sinn, 
pay him for the entry 1's. 104. (15s. 6 4. for the 
ſtamp, and 4d. for the entry in his book); the rule 
expires in four days, incliſive of the day whereon it is 
given, But judgment may not be ſigned till the 
afternoon of the next day. The rule may be given 
on the eſ/o;gn day, but cannot be entered till the fit 
day of the term. . | 


Sunday, or any Holiday, on which the court does Sunday or aoy 
not ſit, is reckoned a day within the ſaid rule (except Ws . 


it happens to be the f or la/t of the four days). 

If the rule be 3 the Pu Gad, that 7 | 

reckoned no day. | „„ 

The rule may be given at any time in term, or 

| Four days after, N 
. After 


254 
| When new rule 
to be given. 


When 2 term's 


role muſt be 
given, 


Rule to Plead. 


Aſter an order for an imparlance, a freſh rule is 


to be given; but after an order ſor time to the firſt 


day of the next tetm, no neceſſity for a new rule. 
If four terms are elapſed after declaration deli- - 
vered, the defendant muſt have a whole term's 
notice to plead, (unle/s the cauſe is layed by injunction 


or privilege;) and in this cafe, you give defend- 


ant's attorney notice before the eſoign day of the 


term, that you intend to proceed in the cauſe, ** by 


When time to 
pleas is giien, 
no new rule, a 


ſign judgment without giving a new rule to plead. 


When a term's 
notice need not 
ny | 


Rule may be 


given on efſoign 
day, 


« giving a rule to plead,” and the day after the term 
is ended give your rule,  _ 

It is ſettled that if a judge gives time to plead till 
the firſt day of the ſubſequent term, when the time 
is expired, the plaintiff in default of a plea, may 


Taylor v. Stockham. Pract. Reg. 290. S. C. Barnes 


243. 


Where plaintiff has given a rule to plead, and 
has been delayed from ſigning judgment by an in- 
junction out of chancery, after the injunction has 
been diſſolved, he may ſign judgment, without giv- 
ing a new rule to plead. Barnes 238. Theedham v. 
Jaclſon. | Ny 2 

To prevent inconvenience, the ſecondaries will 
accept rules to plead on the efjo:gn day, but they 


cannot be entered until the fir/? day of term. Vide 


Seller v. Facely, Cook's Rep. 68. 


Demand 


— el 


Demand of Plea, 


7 HEN declaration has been delivered to de- Demand of plea, 
fendant's attorney (or, in caſe he has ap- | 
peared in time,) and rule to plead given, a demand 
muſt be made of a plea before judgment can be ſign- 
ed (although notice has been given of a declaration 
being filed); and ſuch demand muſt be in writing. | 
A demand of plea, indorſed on the back of de- a demand of 
claration, held irregular, and judgment ſet aſide; ples indorſed on 
for it muſt be made after declaration delivered, and te back of de- 


1 | 5 : cl ti a, b d, 
rule to plead given, Barnes 276. Eames v. Jew. aration, ba 


In the Common Pleas, | Denn v. Fenn. 


The plaintiff demands a plea in this cauſe, other- A demand of 


wiſe judgment, _ 
| Yours, &c, 2% 
Mr. J. B. Attorney for F. X. Attorney for 

the Deſendant. Plaintiff. | 


- 


Court declared that for the future, no judg- How long to 
ment ſhould be ſigned till the opening of the office the 2224 n, de- 
next day in the afternoon, after proper demand made in n 
writing of the pleadings, for want of which ſuch 
Judgment ſhall be ſigned. Buckmaſter v. Troughton, 

Cools Rep, 18. | 3 ; 
The demand of a plea before bail is juſtified, Demand of « 
i a waiver of juſtification; therefore take care bail plea waiverof 


is complete before ſuch time as you demand the — 


plea. | . | 
It ſhould be given to the agent in town, and not To be given in 
to the country attorney, for a plea delivered in the town tothe 
country is irregular. Barnes 251. Taylor v. Lau- Ve 


ſon, 


Eow 


5 — 


How 10 obtain Time to plead. 


Is defendant wants time to plead, apply to one 
of the judges for a ſummons, pay in term or vaca- 
| tion 25. ferve plaintiff's attorney with a copy, at- 
| 8 tend thereon; and if the cauſe is to be tried in 
| | London or Middleſex, and the plaintiff be in time to 
| | try his cauſe, the judge will grant an order on terms 
[ f of pleading iſſuably, rejoining gratis, and taking ſhart 
| notice of trial for the laſt ſittings within term, or the 
| fittings after term, provided a conſent is given to 
| let him take judgment as of the term; if he ſhould 
* * time, then on the terms of pleading iſſua- 
—_ only. | 5 + 
| | ———— Fra rule to plead expired, defendant. obtained 
| pired is no ſtay, and ſerved a judge's ſymmons for time; plaintiff 
ſigned judgment, which was held regular. For a 
ſummons after the rule is expired, is not a ſuper- 
4 ſedeas or ſtay of proceedings. Ottiwell v. D' Aeib. 
| Barnes 254. RI) | 
| If a ſummons be taken out in time for pleading, 
| | alan defendant's attorney does not attend before 
| plaintiff can ſign judgment, be muſt get the ſum- 
mons diſcharged firſt. Rivers and others v. Plumiee, 
Barn. 240. Cooles Rep. 144. Brown v. Godfrey. 
Half an hour's Attendance on a judge's ſummons for half an 
attendants. hour, next immediately following th there- 
pos , ately following the return there- 
of, is ſufficient, Not, E. T. 23 Geo. 3. formerly 
was an hour. . ES i 5 


Imparlance. 


THERE are three ſorts of Imparlance, 1. A com 
mon imparlance, which is entered of courſe. 2. 4 
Jpecial imparlance, which is granted by the prothine- 
tary. 3. A general ſpecial imparlance ( ſaving all 
manner of exc-ytions, and, among the reſt, the exception 


to the juriſdiction, ) | 
| Where 


Demand of Plea, 8c 


_ Where the, writ is returnable the firff, ſecond, or 
ird return of the term, if the declaration be no 
filed, and alſo notice of filing given before the laſt 
four days of the term, in which the writ is return- 
able, defendant is entitled to an-imparlance of courſe z 


th 
R - 
% . 


When defendant 


entitled to an 


imparlance, 


and if returnable on the laſt urn, defendant is 


alſo entitled to an imparlance. , 
If the writ be returnable in Michaelmas term, and 
plaintiff does not deliver or file his declaration be- 


fore the eſſoign day of Hilary, the defendant is en- 


titled to an imparlance. 


> 


If the defendant 1 in abatement in a ſubſe- Speciil impat« 


quent term; a ſpecial imparlance muſt be protured 


lance, 


within the rt four days, which the 1 5 


grants of courſe, if the defendant is entitled. Pract. 
Reg. 1. Thelkeld v. Goodfellow. Barnes 224. S. C. 
If defendant be intitled to an imparlance, and 
he demur to the declaration, it is a waiver of the 
imparlance, | 


very dilatory plea is held ſtrictly to certain 


rules. They muſt be offered in the firſt inſtance, 
and pleaded without any repugnancy. They can- 
not be pleaded after a general imparlance, becauſe, 
when you aſk a favour and gain time, you admit all 
before to be right. To avoid the injuſtice that 
might ſometimes happen by adhering too ſtrictly to 
this rule, two ſpecial manners of imparling are al- 


| lowed ; there being three kinds of imparlances in | 


all. The firſt ſort of ſpecial imparlances; fave to 
the defendant the right of excepting to the ſuit and 


count, and theſe are granted of courſe upon appll- 


cation at the office. The other ſort of ſpecial im- 
_ pailances, (which ſerves all manner of exceptions, 
and, among the reſt, the exception to juriſdiction,) 
is diſcretionary. It muſt depend upon particular 
circumſtances, which are left to the deciſion of the 
court, Lutw. 46. Wentworth and Sguib. 12 Mad. 
529, deciſive, Grant v. Lord Sondes. 2 Black. Rep. 
„ | 
A plea to the juriſdiction of the court cannot be 
pleaded, after an appearance by attorney, ibid, 


* - 1 


Demand of Plea, &c. 
The W if any mut be, ſuch as fats the 
nature of the Caſe, 


Searching for Plea. Kh 
Searching for To be ſearched for at the da s office 
pleas in Tanfield Court, Temple (who keeps a book for that 


purpoſe), by the defendant's name. If no plea 

there, and * — is delivered to plaintiff's attorney 
in due time, ſign judgment; the form of which you 
| * find under ti Tad udement by Defautt 


. x 0 7 C 

| 

Y , j 

o > . 0 ; : } 5 

. 5 
. FL 

y G * - 11 1 
hs 4: P * 7 0 | 

4 9 1 e 5% - £ 4 9 
* 4% 8 4 - * N 

5 5 s . \ N f if 
* , 


pleas in Abatement when to 
de pleaded, 


* 


As pleas in abatement enter not into the merits Reftriions, 
of the cauſe ; but are dilatory, the law has laid | 

the following reſtriions on them: Firſt, By the 

ſtatute 4 Ann. c. 16. No dilatory plea is to be 

e received unleſs on oath, and probable cauſe ſhewn to 

« the court,” 2. No plea in abatement ſhall be re- 

ceived after a reſpondeas ouſter ; for then they would 

be pleaded in infinitum. 2 Saund. 41. 2dly, That 

they are to be pleaded before imparlance (except where 

the declaration is delivered fo late, that the rule cannot 

be given, or where the defendant is intitled to one). 

qthly, That when iſſue is joined on them, if found 
again the defendant, they ſhall be peremptory, 2 Show, 

42. 6 Med, 236.; and the judgment ſhall be 

quod recuperet, becauſe the defendant chuſing to put 

the whole weight of his cauſe upon this iſſue, when 

he might have had a plea in chief, is an admit- 

tance that he had no other defence. 10 Mod. 112, 

Str. 532. 2 Wilſon 367. Eitchorne v. Le Maitre. 

On a plea in abatement no advantage can be No advantage 
taken of the declaration; for nothing but the writ an 2 wil 
is then in queſtion, for nothing elſe is pleaded to. he 
Carth. 172. 3 Lev. 37; nor in ſuch pleas which 
relate to the perſon there is no neceflity of laying 
a venue, for all ſuch pleas are to be tried where the 
action is laid. Salk. 4. pl. 14. Carth, 363. 12. 

Mod. 125. | | | 

A plea in abatement cannot be pleaded before the Cannot be plead- 
defendant is in court, becauſe he does not anſwer ed before defend- 
to the proceſs of the court, which formerly was re- fee 
turned and read at the bar. If he appeared, the 
Counter read the writ to the court in his preſence, 
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260 Pleas in Abatement. 
and he was to plead thereto in four days, unlefs 
ſpecial leave was given by the court; becauſe the 
perſon coming in by the proceſs of the court ought 
* to have time to delay the plaintiff. Giilb. H. C. 
„ 52. e, ee 
Mot be pleaded A plea in abatement muſt be pleaded within four 
in four days, days after declaration delivered, or left in the ice 
though no rule | . » 
given. though no rule to plead be given. Anon. Cooke's 
| | -23- 5 N | 1 | 
But if filed ſo But if the declaration be delivered or filed fo late 
late in term, &c. jn term, that the defendant is not bound to plead 
| to it that term, he muſt, within the fir/? four days, 
incluſive of the next term, apply to the prothono- 
' tary for a ſpecial imparlance. Croke's Rep. 78. 
Threlkeld v. Goodfellow, Barnes 334. Napper v. 
Biddle. © | ET | 
If a declaration be delivered the 16th, the plea 
_ muſt be delivered or filed the 19th. Vide Cooke's 
Rep. 64. Biddleſion v. Atcherly. | | 
BR By Stat. 4 & 5 Ann. c. 16. No dilatory plea 
| „ ſhall be received, unleſs the party, by affidavit, 
prove the truth thereof, or ſhew ſome probable 
matter to induce the court to believe that it is 
© WE | CC 
Muſt be Ggned Tt muſt be ſigned by a ſerjeant ; and without an 
| by « ſerjeant, affidavit of the truth thereof annexed, judgment 
= | may be ſigned, as if no ſuch plea had been delivered 
= or filed, 3 5 
The:e muſt be Per. Cur, An affidavit is neceſſary wherever you 
— plead to the juriſdiction: The lands may be parcel 
dion, of the manor itſelf, which is antient demeſne, and 
ſuch lands are pleadable at common law; but if 
they are lands held of a manor which is antient 
demeſne, then they are not pleadable at common 
law. Ta this caſe the tenant pleaded antient de- 
meſne without affidavit. The demandant moved for 
aud had a peremptory rule to plead motion to 
Ciſchaige it, which peremptory rule court ordered to 
ſtand., Hatch v. Cannon. 3 Il iſſon 51. vide Prall. 


Rex. C. * 2. Smith V, Ras Y 
| 5 A deſendant 


Pleas in Abatement, 261 


A defendant cannot plead two dilatory pleas, nor Cannot plead 
will the court ſuffer a plea in abatement to be rm ilatory 
amended; and if the plea be true, the plaintiff may © 
enter nil capiat per breve, without paying of coſts, 

1 Barnes 92. 190. Cooke's Rep. 29. Dockroy v. 
Lawrence. 

1 pos . ( unleſs to the juriſd ;Bicn Plex in 1 

and privilege) may be pleaded after a ſpecial impar- ment. 
lance, 228 C. P. 184. * 85 


8 3 Demanding 


eee ee, 
Demanding Oyer. 


Where 2 deed; BV Rule Mich. 1654, [ea 18. FTbat when 


&c, muſt be a deed, will, or letters of adminiſtration, are 
to be ſhewn in a declaration, the attorney of the 


no judgment, : p 
plüKkzintiff delivering a declaration with a ſubſcription, 


that the defendant ſhall not be compelled to plead 
till the ſame be ſhewn, no judgment by nth1il dicet 
to be entered againſt the defendant till the ſame 
ſhewn; nor any nonſuit upon the plaintiff, if he 
ſhew the ſame before the end of the next term.” 
If the action be If the action be on a bond, deed, or other ſpe- 
—— cialty, the defendant may demand oyer of the ſame; 
p-: 
demand oyer, and he ſhall have as many days to plead after oyer 
given, as he had to plead at the time oyer was de- 
manded. Barnes 238. Thecdam v. Jackſon. Simpſon 
V. Doffield 254. | 
The deſendant Rule to plead was given on Monday the 24th of 
ſhall have the Ockober, and was out the T, hurſday after; oyer was 


ſ 1 f 
— * demanded on the Vednusſday, and given on the 


| was urerpired Thurſday, and judgment was ſigned on the Friday 


„ ofternoon, Curia. The plaintiff's attorney 


. ded, 
cy ſhould have ſtayed and not ſigned it till Saturday in 


the afternoon, for the defendant ſhall have the ſame 
time to plead after oyer given, as he had when oyer 
was demanded, Simpſon v. Daffield. Cooke's Rep. 


143 8 | 
Oyer muſt be By a judge's order defendant was allowed two 


8 time to plead, which expired the 3oth of Ma. 


pleading expires, On the day following, oyer of the bail-bond was 


demanded, Plaintiff ſigned judgment and held re- 
gular. But the court ſeemed to think that it was 
reaſonable oyer might be demanded any time before 
judgment, but would not overturn the eſtabliſhed 
practice. Barber aſſignee, v. Satchewell, Barnes 320. 
Cooke's Rep. 73. Pratt. Reg. 299. | 


| The like caſe. Debt upon bond, after rule toplead out, motion, 


to plead two pleas. Performance of the condition. 
2. That no letters of adminiſtration ever were 
6. ; granted 


8 2 
G =_ 


* 


n 8 


granted as ſet forth, Objection, That defendant 
cannot plead the ſecond plea, without craving oyer 
of the letters of adminiſtration, and ſetting ſame 
out; and he not having craved oyer thereof in time, 
it is now too late to demand it, becauſe the rule to 
plead is out, and of that opinion was the court. 
Rule diſch. Garrard Adm, v. Earley. 3 Wilſ. 413. 
Cuke's Rep. 96. Harth v. Varny. 1 
If the defendant prays oyer, and copy of a bond, On oyer, de- 
Ec. he is intitled to inſpect it, and have a copy of e 
the whole, with the witneſſes names, and all me- names, and all 
morandums ſubſcribed and indorſed. Barn. 26 3. indorſements, 
The 12th of 2 ee pleaded a re- —— a 
leaſe, with a profert hic in curia; ſame day the ug 0 
plaintiff demanded oyer, and on the 14th ſigned judg- — —_ 
ment in the afternoon, for want of oyer, Cur, pleaded by him. 
That in caſe a defendant pleads with a profert, and 
oyer is demanded and not given in a reaſonable 
time, the plaintiff may ſign his judgment, it being 
eſteemed as no plea till verified by oyer; and they 
| held the judgment to be regular. Blaxland v. Bur- 
geſi. Cooke's Rep 95. Court ſaid from the 12th 10 
the 14th was a reaſonable time. Pra. Reg. 300. 
$, C. Barnes 245 8. C. i : : | | 
Declarations, pleas, replications, and other plead- Demands, &e, to 
ings, and alſo oyer of writs, bonds, and other deeds, dein writing. 
mall be demanded by a note in writing. Note 
fixed in the office. Mi. 1 Geo. 2, 3 
N. B. The defendant cannot now have oyer of No oyer now f 
an original, 2 Wilſon 395. Hole v. Finch, Becauſe crisinal. 
the defendant comes in upon meſne proceſs, as the 
capias, &c, and there is no original writ iſſued out 
at the beginning of the ſuit, as there uſed to be 
Salt. 701. Barnes 340. Ford v. Burnham, 
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In the Common Pleas. Denn v. Fenn. | 
The defendant demands oyer and copy. of theThe demand. 
writing obligatory in the declaration mentioned, | 
and of the condition thereof. 7 Io 
. Yours, 


To Mr. C. D. Attorney K. Attorn for 
for the Plaintiff, # the Defendant. | 
N 84 ©, "bas 
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WY Ppers | „ 
How oyer is to The defendant muſt pay for oyer and copy, 44. 
. per ſheet, or the plaintiff may ſign judgment; and 


it is given on pfain page 44. v. Fackjon, 
Barnes 2 38. So he muſt for oyer of an indenture, 


5 


. 


| 
l i 
4 
| 
n 
= 
4: 


l 
1 


— . m er wn 26 4 1 py 
DO EE ITT 


— 


| ibid. 
Variarce, muſt If a defendant will take advantage of a variance 
Se Han between the writ and count, he muſt crave oyer of 


the writ, and ſpread it on the record. 3 Wil. 
Hole v. Finch. 85. ibid. V. anderplanck . Bae? 
Oyer of a record Where the defendant has oyer given him of a 
| 8. * record, which is ſet out in the declaration, he need 
not ſet it forth in his plea. 1 Wilſ. 97. Simmons 
| vi. Parinenter et al. 
. Seldow ſets forth When oyer of a bond i is demanded, the defcridant | 
the hole. when he comes to plead, ſeldom ſets forth the 
whole bond, but the obligation or condition, or ſo 
much thereof as makes for bis purpoſe. 
Demand of oyer The plaintiff demands oyer, and copy of the deed 
1 1 we mentioned i in the plea of the defendant. | 
£5” | Yours, &c. | | 
7 K. Attorney 
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When to be adi 


N all proceſs returnable the th, ſrcond, Or Town cauſes; 
O third return of any term, if the defendant 


lives. within twenty miles of London, the defendant 
mall plead within four days. 
And in caſe the plaintiff declares in any other Country, 
county, or the defendant lives above twenty miles 
from London, the defendant ſhall plead within eight 
days after declaration delivered with notice to plead, 
without imparlance. R. Trin. 8. Geo. 3. 


But ſuch declaration muſt be delivered four days Mob ba ethos 


before the end of the term in which the writ is re- ed four days be- 
turnable, excluſive of the day of delivery, ſo as to — — 1 
be intitled to ſuch plea. l 

If the declaration be delivered on proceſs return- When an im- 
able on any other return, the defendant is intitled parlance. 
to an imparlance of courſe ; and need not plead till 
the firſt four days of the next term. 

If defendant files ſpecial bail, or enters an ap- When need not 
pearance, he need not plead until a demand i is made ana _ de- 
on his attorney to plead. OY 


Pleas are either to be delivered to the plaintiff 's Either to be de- 


attorney, or filed with the prothonotaries on a tre- livered or filed. 
ble penny ſtampt paper, and the general iſſue muſt 

be delivered or filed at full length. Barnes 239. 

Martyn v. Skinner, And muſt be pleaded in the 

name of an attorney of this court. Barnes 259. 

Turner v. Williams, If you file the general iſſue, 

pay 25. if a ſpecial plea, 8 d. per ſheet; if delivered | 

to plaintiff's attorney, pay nothing. 


By the Stat. 4 Ann. c. 16. any defendant or Defendant | way, 
tenant in any action or ſuit, or any plaintiff in with leave of the 


replevin, in any court of record, with the leave cole _ 


of the ſame court, may plead as many ſeveral 
Matters as he ſhall think neceſſary for bis defence, 
provided 
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provided that if any ſuch matter ſhall upon a de- 
murrer joined, be judged inſufficient, coſts ſhall be 
given at the diſcretion of the : court; or if a ver- 
dict ſhall be found upon any iſſue in the ſaid cauſe, 
for the plaintiff or defendant, coſts ſhall be alſo 
given in the like manner, unleſs the judge who 
tried the ſaid iſſue ſhall certify that the ſaid defend- 
ant, or tenant, or. plaintiff in replevin, had a pro- 
bable cauſe to plead ſuch .matter, which, upon the 
ſaid iſſue, ſhall be found againſt him.“ 
ConfimBion of Upon the firſt part of this clauſe it ſeems that 
ihe act. the act does not extend to gui tam actions, fo that 
in them there can be but one plea, 2 Wilſ. 21. La 
gui tam v. Crowther ; nor to any adtion on a penal 
flatute, Barnes 365. Lookup v. Frederick; nor to 
ſuits where the (ing is @ party, unleſs for debt im- 
mediately owing on revenue, ſe. 24. 3 and there- 
_ * fore in grare impedit, by the king, a rule to plead 
double was denied. Barnes 353. The King v. 
Archbiſhop of York. | | BE | 
Secondly, It has been determined, that it does 
not extend to plead double matters, which ſhall have 
different trials; for inſtance, in dower—if the de- 
fendant pleads, ©* ne ungques accouple in loyal matri- 
<< -monie,” and a mortgage; for the firſt matter ſhall 
be tried by the biſhop, and the other. by a jury, and 
the judge cannot certify, if there was a probable 
. Cauſe, Com. Rep. 148. . 3 
Thirdly, That the certificate upon this ſtatute 
| may be made after the trial. | a | 
Formerly affida- | this court expected to be ſatis fied by 
fag vg affidavit. of the neceſſity of pleading ſeveral pleas; | 
double. but ſince have been led to think that they have been 
too nice in the conſtruction of the act for pleading 
double, which ſeems to be general, and a remedial 
Now withouts law. Barnes 347. Steele v. Pindar. And there- 
fore now it is done upon motion to the court, who 
are to judge of the propriety thereof; and the de · 
fendant may move to plead any number of pleas, 
provided no two of them be inconſiſtent wich each 
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But they will not ſuffer incompatible pleas to be Incompatible 
pleaded, as non afſumpſit and a tender, 2 Black. Rep, floss not tute 
723- Dougal v. Bowman. It only ſerves to lengthen m—_—_ 
the record, for it always concludes with a non | ; 
aſſumpſit as to the reſidue of the demand; or non 5 
eft fadtum, and ſelvit poſt diem, ibid. 905. Fox v. 
Chandler; or non eft fadtum and ſolvit ad diem, ibid. 
993. Arnold v. Bias; or non aſſumpſit, and alienage 
of plaintiff, ibid. 1326. Feron v. Ladd; or in dower, 
ne unques ſeiſe, and ne ungues accouple, ibid. 1157. 
Anderſon v. Anderſon ; Hillier v. Fletcher 1207. non 
hag, and a releaſe. Barnes 328, Gibſon v. 
ole; non aſſumpſit and infancy, Barnes 363. But 
ron of factum and infancy have been allowed; non 
eſt faflum and ſolvit poſ diem denied. Barnes 363. 
| Fax v. Mean, not guilty, and that plaintiff became 
bankrupt ibid. 360. Herbert v. Flower, denied not 
guilty and a licence, Barnes 351. Rolle v. Lyiton; be- 
cauſe the place is aſcertained by the declaration, and 
plaintiff may give the ſame evidence on the general 
iſſue as on both pleas. Not guilty and a releaſe of 
a particular treſpaſs, denied though they have ad- 
mitted not guilty, and a general releaſe where-an 
affidavit was produced, ibid 351. Prinnel v. 
Preſton, : „ 95 
Where the pleas are contradictory, defendant 
ſhould make appear, by affidavit, that it is neceſſary 
for his defence to inſiſt upon both. ibid. 
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It is laid down that the following pleas do not 
require a ſerjeant's hand, | 


Non afſumpfit,  MNultiel record, 

Mon cul, Per mins, © 
Non eft factum, Per dures, Cooke 41. 

Nil debet, HSolvit ad diem, 
Comperutt et diem, Ne unque executor, 

Son affault demeſne, Ne ungue adminiſtrator, © | 
Plene adminiflravit, Infra ætatem, | ! ; 
Riens per deſcent, Payment of rent in covenant. | 


Cooke's Rep. 41. Barnes 365. | 
But on inquiry of Mr, Gerrard the ſecondary, 
| | he 


q 
} T 
D 
it 
; 2 
2 
itt 
N { y 
13! i bl 
1 5 
Ni 
* ny 
4 
+ 13 g 
ny 
[1 
1. 
' _ 
THT: 
\ „ 
; ji itt 
f j 
u 
j Ne 
n 1 
* Res 
F th & 
4 111 
N 4 
bla %“ 
* 4; 
1% 11 
Ni 
„ n 
Wy 
i 
bY 1. 
een NY 
1 y 
' 74 Js \ 
i 
4 oy 
7+ 3 
1 1032 198 ” 
= 
” l 
5 
17 ? 
337! (f6_ 
3: 198 : 
17:36 1 
{ , 
Lili, | 
* » 4 
$7141 
111 11 
i: 
! 
$44 
: 
' L 4 
115881 
17 * 
Wl. 
3) | 46.8808 
f 
by 
| 2 70 
92 
? 1 
THER L 
41 
MWM 
. 
ng: ( 
ab - 
wr ff 
" 
"1 >< 4 
"3: ; 
1 15 1 
#1 þ * 
e f 
17 + hi 
Wh! 
4 N 
: 1 
8 
Mee 
RA = 
b 
I. 6 \ 
$124.40 
Were 17 
14 Po. * 
160 
1 
1 ? 
J $ 
* $ iff : 4 
11 
i 2 
e 
L's 3 
1 4 
i Lo 
* _ 
4 & o N 
1 1 9 
i : 
4! FEI 
r 
"| 
il 1 1 
f 7 
"7. cr 
4 | 
F. 7 
inf - 
f & 
f : 
i LY 
1. t 
k BEES \ 
; 3 
' | 
HE: 2 1 
$2464 _ 
1 [ 
Ws. 
Nr 
it” — 
* N CT 
oY 
58 1 
: q _ 
7 _ 
LF * T_T 
by 
4 
1 
| II 
\ 008 
: 1-2 
, 4 
1 
1 | 
| 1 
; 1 > 
e 
14844. 
by 
0 ll 
? Ut 
: ' 
© rn 
655 
#1 Y 
F 4 
i 1 
335 
i 
f W 
i 8 
1 
: 20 
: 14 
T1 1 
, ; 
2 
. Fi 
a 
1 
[4 U [4 
MH i 
? Ros 
'W 4 
; l 
; 
| } 
N 114 1 
# GE 
l 
1 ö 1 - 
is - 
: 
_»» 
: 7 4 of 
_ 
{8 
We 
1 
5 + = 
19 
4 5 
; 1 
* 
: 0 
- 1 * 
1 
Fe 


— n 


» 1 BT 6 — 
———— — ow. 
RA «% LET 
= & 


268 1 | Pleas in Bar. | 
be (ays that the following pleas do require a ſer- 


jeant's hand. 3X 
Son affault, Per dures, 
Plene adminiſtravit, Infra etatem, 
© Riens per deſcent, Ne unque executor, _ 


Pier minas, | 5 
Becauſe theſe pleas require ſpecial replications, 
non afſumpſit infra ſex annos, and a general per- 
formance of covenants require a ſerjeant's hand, 
Cook?'s Rep. 41. Upton v. Pullen. Barnes 354. 
Thoinpſon v. Alkinſon. So does à recovery in the 
K. B. but replication does not. 2 Black. Rep. 816, 
Hubert v. Lord Meymoutb. | 4. 1 
| Double Pleas. + 
Double ples to DovgLE pleas are all to be ſigned by a ſer- 
— jeant; and if delivered without a ſerjeant's hand, 
the plaintiff may ſign judgment as if no plea had 
been delivered. Prad. Reg. C. P. 282.; and 
wherever the plea is ſigned by a ſerjeant, the re- 
plication muſt be likewiſe ſigned. Barnes 355. 
| — . Simpſon v. Neale, © 25 e 
Pleas allowed on Pleas allowed on a ſerjeant's hand without 2 
een m. rule to ſhew cauſe, as ſettled by Mr. Gerrard. 
fiance, Won aſſumpſit, non aſſumpſit infra ſex annos and a 
| ſet off. Non aſſumpſit, and a diſcharge under the in- 
 folvent act. Non cul and liberum tenementum. Solvit 
ad diem, and a mutual delt. Tender and à ſet of 
Nen aſſumpſit and plene adminiſtravit generally or 
ſpecially. Plene adminiflravit and a ſet off, Ne un- 
que executor and plene adminiſtravit. Non oft factum 
and dureſs. Not guilty, ſon aſſault demeſne, and mo- 
liter manus impoſuit. Not guilty to the whole, and a 
tender of amends. General iſſue and infancy. | 
| How to moe. Give brief to aſerjeart, take it to the ſecondary, 
who will draw up the rule, ſerve copy on the plain- 
tiff's attorney and deliver the plea at the fame 


& 


If you plead double any other pleas, a motion How ; o plead 
muſt be made by a ſerjeant for that purpoſe to the double in term, 
court; pay him 10s. 64.; draw up rule in the 
evening with the ſecondary, pay according to the 
length; ſerve copy on plaintiff 's attorney, and 
ſhew him the original rule; then, on the day of 
ſhewing cauſe, give brief to a ſerjeant, with one 
guinea, firſt making an affidavit of the ſervice of 
the rule annexed (add the words, © and at the ſame 
 & time ſh:wed him the original rule”), and when 
made abſolute, draw up rule at the ſecondaries, 
make a copy thereof, and annex to the plea before 
it is filed or delivered; Pay for rule according to 
the length. If you move to plead double, and pay 
money into court, theſe are ſeparate motions, 
If you are driven for time, the ſerjeant moves in the 
ſame motion ſor time, which will be granted on 
puiting plaintiff in the ſame ſituation as he would 
have been. * „„ 
If the defendant is not in time to plead before the How to get time 
time expire, he may apply to a judge, who will a 2 9 
grant him a ſummons for that purpoſe; pay 25. in 
term and vacation; ſerve copy on plaintiff's attor- 
ney, who will indorſe ſame; and if the action be 
in London or Middleſex, and there is not time to 
give full notice of trial after the time is expired, it 
muſt be upon terms, „ pleading i//uably, rejoining 
gratis, and taking ſhirt notice of trial for the laſh _ | 
* futings in term, or after, as the caſe happens ;” and What an iſſuabl 
it is to be remembered, that no plea but an iſſuable P'** 
one can, after an order obtained, be pleaded, there= 
fore a plea that the plaintiff was an infant, and ought 
to fue by prochein amy, Barnes 263. Wag/tiffe v. 
Long ; a recovery in another court, 3 Will. 33. Cave 
v. Aaron; ner à general performance of covenants not 
Juyned by counſel, Barnes 354. Thompſon v. Atkinſon ; 
are not within the order. 8 FT 
What is meant by an iſſuable plea is, a plea in What is mes nt 
chief upon which the plaintiff may take iſſue, by an ifſuable 
Barnes 263. Wagftaffe v. Long; by rejoining?" 
Lali, is meant rejoining without the common 
| four- 
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four - day rule, Barnes 271. Maurice v. Engier; 
and taking ſhort notice of trial; ſhort notice ſhould 
be at leaſt as much as is ſufficient to countermand 
2 notice, viz, 2 days. Butler v. Fohnſon. Barnes 

| ol, W | 
Attorney fixed ? Defendant had time to juſtify his bail, whereupon 
with coſts, a rule was made that he ſhould plead ifſuably, and 
take ſhort. notice of trial for the laſt fitting within 
term. Then defendant pleads a recovery in B. R. 
The court on motion made a rule to ſhew cauſe 
why plea ſhould not be ſet aſide, and why the 
defendant's attorney ſhould not pay the colts of the 
application, which was afterwards made abſolute, 
Cave v. Aaron, 3 Wil. 33. | 
The ſtatute of limitations has been held to be 
within the meaning of a judge's order. Drinkwater 

v. Claridge. Hil. 27 Geo, 3. | 
Time to pleadin If it be a country cauſe, you obtain the like fum- 
country cauſes, Mons, on which an order will be made (if in time 
before the aſlizes) pleading iſſuably only: when a 
ſummons is indorſed, or attendance made on the 
judge, draw up order, pay 25. 3 make copy thereof, 
and ſerve ſame on plaintiff's attorney. | 
Month's time to A month's time to plead, means a lunar month; 
plead, is a lunar and fo in all proceedings a month means four wee#s. 
oath. 3 Burr, 1455. | 85 

Demurter to the Defendant obtained an order for time to plead, 
replication for pleading iſſuably, rejoining gratis, and taking ſhort 
celay is not notice of trial within term: defendant pleaded ac- 
. cordingly, and plaintiff replied, and then defend- 
ant, inſtead of rejoining, demurred merely for de- 
lay; plaintiff not having time to ſet down the de- 
murrer to be argued within term, ſigned judgment, 
which defendant moved to ſet aſide ; but upon hear- 
ing counſel on both ſides, the court conſidered the 
defendant's practice to be a mere trick, and there- 
fore denied the motion, Barnes 271. Maurice v. 

5 Exgier. N 
Demurrer tothe The court held, that though a frivolous demurrer 
merits, is an iſ- was not within the meaning of a judge's order to 
TD plead iſſuably, yet where it is apparently meant 
for time. "LEA | ER to 


and if judgment is regularly ſigned before tht ſum- 
mons for time to plead is returnable, the court will tor pleading is 
niot ſet it aſide, eſpecially if defendant has no merits. out. 
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to try the merits of the cauſe, it is a good iſſu- 


able plea, viz. an iſſue in law though not of fact. 
Wright v. Ruſſel, 2 Black: Rep. qa 3. 


A judge's ſummons ſtays nothing, unleſs it þe Judge's ſum- 
returnable before the judgment be regularly ſigned; mons to ſtay un- 


leſs obtained 
prior to the time 


2 Black, Rep. 954. Calze v. Lord Littleton, Cooke's 


Rep. 142. 


The defendant, although he has had one order, if If defendant has 
more time can be given him, may have a ſecond and had an order for 


third ſummons for that purpoſe; ſo that the plaintiff — ogy 


js not prevented from trying his cauſe in the uſual delay. 


time, | 


Get a judge's ſummons for leave to plead ſeveral How to apply 


matters (naming your pleas) ; ſerve copy on plain- plead double ia 
tiff's attorney, attend thereon ; and if the judge 

ſces they are proper, he will grant an order for the 
ſecondary to draw up the rule, pay 25. on pro- 


ducing a ſerjeant's hand to a brief for that purpoſe, 


pay ſerjeant's fee, 105. 6 d.; take the order to the 
ſecondary's office, and he will give you a rule; make 
copy for plaintiff's attorney, and either annex it to 
the plea, or ſerve it; ſhew the original. 


— 


Of withdr : wing the Plea and adding 


another, 


Tux defendant pleaded the general iſſue, moved The court refuſ- 
for leave to withdraw that plea, and plead ſame fte 2*rmit the 


defendant to add 


again with the flatute of limitations, upon an affida- the plea of the 
vit made by the defendant's attorney, that at the ſtatute of limi- 


time he was bound to plead he was not fully in- eme greg. 


attorney was 


ſtructed by his client what to plead, he therefore not infiruRed, | 


pleaded this plea to prevent judgment. It was in- On. if he bad 


liſted, that the rule of both the courts, is to per- been ſurpriſed, 
mit the defendant to withdraw a ſpecial plea, and : 

plead the general iſſue, but not vice verſa, which 
1 : „ 
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Pleas in Bar. 


the court agreed to. Cur. It is a good maxim 


that the law will rather ſuffer a particular miſchief, 


than a general inconvenience; general rules of 
practice muſt be ſtrictly obſerved for the ſake of 
certainty, or practiſcts will be negligent. Indeed 


under very ſpecial circumſtances, the court will 


permit a defendant to add a ſpecial plea, as in the 


cafe of Milles v. Mood, which was upon terms 
and waiving privilege of parliament, 2 Vilſ. 204. 


that ſpecial plea was allowed to try the real merits 


of the caſe, but the plea of the Natute of limita- 


tient is not to be favoured, becauſe it excludes the 


merits ; the court gives leave to add a plea for the 
furtherance of juſtice, but to permit this plea of the 


ſtatute, would not be ſo, Rule diſch. Cox v. Rott. 


2 Wilſ. 253. 


Abiding by the 


Of abiding by the Plea. 


N. B. You muſt always abide by the pleadings 
pleaded in this court; and they cannot be ſtruck 
through as in the K.B, andplead another plea with- 


out leave. But if a plea of ſatisfaction is plead- 


ed, and the plaintiff delivers the iſſue with the ſini- 
liter, you may ſtrike out the fimiliter and demur to 
the replication. —— But remember you muſt »t 
pay fer the iſſue," but return the iſſue with the ſimiliter 


firuct out ferthwith, with a natice. that you ſhall leave 


a demurrer in the office. Vide Boone v. Eyre. H. 
Black, Rep. 254. Title Iſſue. ; ES 


- - Mutual 


Mutual Dees, 


2M utual Debes. 


T common wy if the plaintiff w was more in-- 
debted to the defendant than the defendant 
was indebted to him, yet the defendant had no me- 


thod to ſtrike a balance: he could only go into a 


court of equity for doing of what is moſt clearly 
juitand right to be done; and in order to preventſuch 
expence, by Stat. 2 Ge, c. 22, It is enacted, 


That where there are mutual debts between the Mutual debts 


plaintiff and defendant, and if either party ſue, 
or be ſued as executor or adminiftrator, where 
there are mutual debts between the teſtator or in- 
teſtate, one debt may be ſet againſt the other, and 
ſuch matter may be given in evidence upon the 


general ilue, or pleaded in bar, as the nature of 
the caſe requires. io as at the time of his plead- 


ing the general iſſue, where any ſuch debt of the 
plaintiff. his teſtator or inteſtate, is intended to be 
inſiſted on in evidence, notice ſhall be given of the 
particular ſum or debt ſ» intended. to be inſiſted on, 
and upon what account it became due, or other- 
wife ſuch matter ſhall! not be allowed in evidence 
upon ſuch general iſlue. 

8 Geo. 2. 6. 24 enacdds, That mutual debts may 


may be ſet off, 


Mutual debts 
may de ſet off by 


be ſet againſt each other, either by pleading in var, pleacing in bar, 


or given in evidence on the general iſſue, in the &c, 


manner as in the 2 Geo. 2. c. 22 mentioned, not- 
withſtending that ſuch debts are deemed in law to 
be of a different nature, unlefs in caſe where either 
of the jaid debts ſhall accrue by reajmn of a penalty e 
contained in any bond or ſpecialiy: and in all caſes, 
where either the debt for which the action hath been, 
er ſhall be brought, ur the debt intended to be ſet againſt 
th: ſame hath accrued, or ſhall accrue, by reaſon of any 
Jah penalty, the abt intended to be ſet off pull be 
| pleaded in bar; in which plea ſhall be ſhewn horw 
much is truly and juſtly due on either fide ; and in _ 
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„% Hitual webes. 


the plaintiff ſhall recover in any ſuch action or 


ſuit, judgment ſhall be entered for. no more than 
ſhall appear to be truly and juſtly due to the plain- 
tiff, after one debt being ſet againſt the other as 


aforeſaid, Made perpetual 14 Geo. 2. c. 34. 21 Geo, 


2. c. 33. 24 Geo. 2. c. 28. 5 
Mutual debts be- By 5 Geo. 2. c. 30. Where it ſhall appear to the 
cps _ commiſſioners, that there has been mutual credit 
| other perſon, given to the bankrupt and any other . perſon, or 
how to be ſer mutual debts between the bankrupt and any other 
off, perſon, at any time before ſuch, perſon became 


bankrupt, the commiſſioners, or the aſſignees of 


* 


the bankrupt's eſtate, ſnall ſtate the account be- 
tween them, and one debt may be ſet againſt 
another, and what ſhall appear to be due on the 
balance, and no more, ſhall be claimed or paid on 


either ſide. 

— 1 In replevin, the avowant juſtified under a diſtreſs 
to the caſe of a for rent, the plaintiff at % prius inſiſted, that there 
diftreſs was more due to him than the rent amounted to, 
| and Denni/on F. refuſed the evidence. Upon a 
motion for a new trial, the court held, that 2 Geo. 2. 
| did not extend to the caſe of a diſtreſs ; for that is 
nor to detinue, not an action, but a remedy without ſuit : they like- 
or the like a&ti- wiſe declared, that it did not extend to detinue, and 

ons of wrongs the like actions of wrong. Bull. 177. | 
Where the debt Where the debt is of an equal ſum, there the 
is of an equal action is barred ; but if it be for a leſs ſum than 
ſom, the ation for what the action is brought, the defendant muſt 


| gr wenn pray to have it ſet off. Bull. 175. 


muſt ſet off, 


+ ++--” tor. Shepman v. Thompſon, Cooke's Rep. 151. 
If defendant's If the defendant's demand does not countervail 


demand daes not the plaintiff's, he ſhould move the court wherein 


— moſt the action is depending, for leave to pay ſo much 


move to pay mo- money into court, as with his own demand will be 


ney into court. ſufficient to ſatisfy the plaintiff's. 


Notice to contain The notice of ſet-off ſhould contain certainty ; 


certain'y.. for the legiſlature deſigned them to be in the nature 
of croſs actions. 40 
; et; 


When an executor ſues in his own right, the 
defendant cannot ſet off a debt due from the teſta- 


Putual Debts, 1 275 


A ſet- off reducing the plaintiffs demand under A notice of ſets 2 
10 f. does not affect the juriſdiction of the ſuperior Aden e 


courts, 3 Will. 48. Groſs v. Fiſher. ſo that if plain-'mana, does not 


tiff recover 13. damages, he muſt have his coſts. _ the juriſe 
Os Is | jetion. 


* 


Str. 1191. 630 | | 

As the defendant is intitled to a particular of the Plaintiff ma 
plaintiff's demand, it is now the practice that the lar af defend. 
plaintiff ſhall have a particular of the demand in ant' ſet - off. 
which. he means to ſet- off, and this may be done by 
ſumchon from a judge. 

Debt upon a ſimple contract may be ſet off againſt In what actions 
a ſpecialty debt, Bull, 176. A ſimple contract, 8 be a 
againſt debt upon an annuity bond, 2 Burr. 820. 
Mutual debts between the teſtator and executor, / 
without ſuit, Bull. 75. Simple contract, againſt. 
debt upon a leaſe, for non-payment of rent, 16:9. 

177. And actions where the demands are of the 
ſame nature may be ſet off, and a judgment in 
K. B. may be ſet off againſt a judgment in the 
C. P. 3 Wilſ. 396. Barker v. Brabam. But 
notice of ſet· off need not be given by defendant in 
an action for money had and received to plaintiff's 
uſe, where defendant had paid plaintiff his whole 
demand (except what he retained for his labour and 
ſervice.) 4 Burr. 2134. op e | 
But debt due to a man in right of his wife, in an in whata ſet- off 
action againſt him, on his own bond, cannot be ſet cannot be pleade 
oft. Bull. 175. Nor can a penalty upon articles of _ OY 
agreement, though forfeited. id. Nor ſimple 
contract for cloaths to a bail-bond, bid. Nor can 
there be a ſet-off in replevin, though the diſtreſs 
was taken for rent, Ibid. 177. Nor can a bond be 
ſet off at the ſuit of aſſignees of a bankrupt, to an 
action by them, for goods fold and delivered. 
I Wilſ. 155. Ryall v. * A debt barred by A debt barred by 
ſtatute of limitations cannot be ſet off; if pleaded — 
in bar, the plaintiff may reply the ſtatute of limita- ſet os, 
tions, If it is given in evidence, on a notice of 
let. off, plaintiff may object to it at the trial. Bull. 


176. Str. 1271. a 
: 22 A judg- 
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Mutual Debts. 
A judgment in the K. B. may be ſet off in the 
C. P. and the balance due to plaintiff, ordered to 
be paid upon motion. Barker, Adm. v. Brabam. 3 
WWilf 399. | | 
his application to the court to narrow its own 
execution, is very reaſonable, and that there can 
de no real and ſolid objection to it in point of law, 
Juſtice or equity. Therefore let one judgment 
be ſet againſt the other. Vide 2 Black, 826. 
 Thruſlout v. Crafter. N ern 


Of 


of paying Boney ino Court, 


HIS praQice was introduced for the ſake of For why the 


practice was 


giving a party (who had never had it in bisf, Vide 
power to make a tender, or neglected to make one) 2 Kel, 555, 
an opportunity of ſatisfying the debt for which the f 


action had been commenced, and likewiſe to deliver 

him from the neceſſity of proving the tender, if he 

had made one. 5 e | 
Money may be paid into court in all actions In what actions 

where the ſum demanded is a ſum certain, or ca- _—_ — 

pable of being aſcertained by mere. computation, 5 5 

without leaving any ſort of diſcretion to be exerciſed 

by the jury: it is right and reaſonable to admit the 

defendant to pay the money into court, and have ſo 

much of the plaintiff's demand upon him ſtruck out 

of the declaration; and that if the plaintiff will not 

accept it, he ſhall proceed at his peril, = 
In actions on the cafe upon indebitatus afſumfſit, 

where there is a quantum meruit, Str. 579.; debt 

for rent, covenant for non-payment of rent, Barnes 

180. Dixon v. Allen; covenant in a ſum certain, 

as 11 J. for not drefling corn, Barnes 284. Mal- 

nouth v. Hough'on; 51. for advanced rent for 


ploughing meadow ground, 2 Back. Rep. 837. 
Fulibeli v. Hall, Upon a policy of inſurance, Hat. 


19 Geo. 2. c. 37. may be brought into court on the 
common motion of courſe: But in trover covenant 
upon a charter-party and debt for a penalty, the 


court muſt be ſpecially moved upon an affidavit of 


the facts; nor will the court give the defendant li- 
berty to bring money into court on ſome of the 
counts, and demur to the reſt, Pract. Reg. C. P. 
2360. James v. Hoſey : for the reaſon of making 
the rule for bringing money into court, is to 
2 vexation, and make an end of the 
Cau S. 3 | | 
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278 Ponep into Court. 
As to goods be- There are caſes in which motions have been 
| Log poaderous, made to bring houſehold; goods into court, but the 
court have refuſed them, becauſe they muſt keepa 
warehouſe to depoſit them; in this caſe the court 
have made a rule to ſhew cauſe why the plain- 
tiff ſhould not conſent to accept the goods and his 
- Coſts, Cooke v. Holgate. . Cooke's Rep. 130. Barnes 
281. S. C. But as theſe: ſort of rules are diſcre- 
- tionary, and if it appears that the goods have been 
cut, ſcowered, altered, or .leflened in value, the 
court will diſcharge the rule. Royden v. Bath. 
Barnes 284. | | 
The whole penalty of a baſtardy bond was per- 
mitted to be paid into court, and De Grey, C. J. 
ſaid, The bond aſcertains the damage by conſent 
of parties. If therefore the defendant pays the 
_ - plaintiff the whole, what can he deſire more. Rule 
 abſol. Branguin v. Perrott. 2 Black, Rep. 1190, 
Vide Lord Lonſdale and others v. Church. Term Rep. 
2. 389. where it is ſaid the penalty is merely 
a ſecurity, and where it is not ſufficient, plaintiff 
may recover damages as well as the penalty, and 
court refuſed the motion in K. B. | 


Note, In trover, a note was brought into court. Tuny 
F v. Clarke, Cuoke's Rep. 59. | = 
Principal ans Formerly the defendant, in an action of debt 


Intereſt on bond upon bond, who had obtained the common rule, 
ES - , muſt have brought the whole penalty into court; 
court, but now this hardſhip is remedied by Stat. 4 Ann. 
c. 16. . 13, whereby it is enacted, That if pend- 
ing an action, upon a bond with condition, to be 
void upon payment of a leſs ſum, the defendant 
| ſhall bring into court all the principal money, and 
Intereſt due, and coſts; the ſaid money ſhall be 
taken to be a full ſatisfaction of the ſaid bond, 
and ſhall diſcharge defendant. . at 

Money doe by Bond given for money payable by inſtalments, 
firſt inſtalment ation is brought for the penalty on non-payment of 
—_— brought one of them, the court will give leave to pay tht 

n, but not to l _— OOF 
May the plaintiff Money in arrear, and coſts, but the plaintiff 750 
/ 1 N 


Paonen into Courr. 279 


ſign judgment with a ſtay of execution, until there from figning 
-be a failure in ſome future payment. — 5 his judgment; 
Action was brought on a bond to ſecure an an- Annuity, 
nuity by inſtalments ; a rule was made abſolute. to 
ſtay the proceedings, on payment of 37. (the only 
inſtalment due and coſts;) made abſolute. Barnes 
288. Maſs, adm. v. Hardy, © | | 


Leave was given to bring 5 J. 55. into court on To pay 5. 65. 


on the 9th & $th 


a common rule, with reſpec tothe ſeventh and eighth unte, 
counts, there being nine in the declaration; and as 
tothe reſt, to plead the general iſſue, the ſtatute of 
limitations and ſet- off. This is fimilar to covenant 
for non-payment of rent where other breaches are 
alſo aſſigned, If plaintiff takes the money out, he 
muſt have coſts of the whole to that time. Heliter 
v. Hall. Barn. 286. "5 
Money paid into court generally on two counts 
in debt for penalties on the game laws, being ac- , 
tions popular and not qui tam. Stack v. Eagle, 2 
Black, Rep. 1052. | £5 
Like leave was granted on the common rule, and 
to plead plene adminiſtravit, and the general iſſue to 
the whole. bid. 287. Auſtin v. Refs. N 
Debt on bond conditioned to pay 600 J. and in- On — 28 
tereſt, in three years from the date of the bond, by ey, and 
inſtalments of 15 J. half yearly, and 615 J. at the ihe principal in 
end of the term, which is not yet arrived. On three years; 
failure of payment of intereſt, obligee brought his "ape te pag tn 
action; and it was now moved to ſtay proceed- grantee. 
ings on payment of the intereſt due: but the court | 
ordered judgment to be entered for the whole, 
with ſtay of execution, on payment of the in- 
w i _ Marſen againſt Touchet, 2 Black. Rep. 
7OD. 9. cos. 1 8 he RN 
Bond was given to pay 496 J. by inſtalments z and Proceedings on 
if default made in payment of any one inſtalment or _— e 
more, then to be in force for the whole, then re- by inftalments, 
— due and unpaid. On default, bond was auger vefaultto 
put in ſuit 3 and after verdict it was moved to ſtay _— 
proceedings on payment of the inſtalments now ſhall not be fai 
due, with coſts, Caurt held, that upon this ſpe - upon payment of 


- 1 the inſtalments 
T 4 | cla] in arrear. 
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280 Ponen into Court. 


cial condition, the d: fendant is not intitled to this 
indulgence under either of the acts of 4 &5 Ann. or 
8 & 9. 3. c. 11. This is not to relieve againſt 
a forfeiture ; for the plaintiff, at his peril, muſt 
enter up his judgment for vo more than the reſidue 
of the principal and intereſt bona fide due and un- 
paid. The plaintiff had agreed to give time to the 
. defendant, and to forbear protecuting his juſt de. 
mand, provided the defendant would punctually 
- diſcharge it by inſtalments, By neglecting fo to do 
he has loſt the benefit of this condition, and remains . 
in the caſe of other debtors upon bond. Dif- 
charge the rule, Jbid. 958. Gowlett, ex. v. Han- 
forth. | | | 8 
After plea of general iſſue, leave was given to 
withdraw it, and bring into court 21. 2 3. and 
plead ſame again on terms. Barnes 269. Phillip: 
v. Barker. | 
Leave to plead bankruptcy to the firſt count, and 
to bring money into court on the common rule, and 
plead the general iſſue to the other counts was 
iven, Barnes 350, Hall v. Lane. 
If one defendant ſuffers judgment to go by de- 
fault, and the ſecond is outlawed, the third (hall 


8 not bring money into court. 2 Black. Rep. 1029. 
” | Kay v. Panchimean, | | 
Upon ortet of Judgment was arreſted, and conſequently no coſts 


Judgment, plain- on either ſide; but the court ordered the money 
tiff ordered to x ; | AT 25 
take the money brought in to be paid to the plaintiff. Barnes 284. 
out of cout, Fiſher v. Kitchingman. 1 
In what ations . Hellions on the caſe for immoderately driving a hired 
money cannor be chaiſe, and for conſequential damages, Str. 87.3 tr 
paid into court, paſs for the meſne profits in ejeciment, 2 Will, 115. 
for dilapidations, Str. 90H. debt upon a bond to a jht- 
riff condition:d for the good behaviour of his bail ff 
Barnes 285. Athins v. Taylor, and inter alia, fit 
paying money collected for the ſberiſf's uſe ; upon 3 
bond for the performance of a col:ateral agreement; 
upon a counter bond ; treſpaſs for taking goods ; ve. 
plevin, where it is not for rent, money cannot be 
brought into court. | 5 
| e- 


Ponen into Court. 


Defendant had brought money into court; plain- Money brought 
5 into court, plain- 
tiff would not accept ſame, but proceedeq to tiff woold not 
trial, and was nonſuited; upon which defendant accep, and was 
moved in the treaſury, that in regard as the plain- aonſuted, de- 
iff f t, he might have the money 24m could 
tit was out © enn 3 . NEY not have it re- 

back; but denied, Afterwards plaintiff brought turnes. 
a new action, and the court made a rule, That oh Pn rg tl 
the paintiſf might have the money brought in if he brought, A 
thought fit; but if not, that the money brought in court madearule 
ſhould remain for the new action. Pract. Reg. 250 — 
5 Line V. Hillinſon. : - | a . ; if not, that it 
The like reſolution in a fimilar caſe as above, mould remain to 
and gave leave for the defendant 1% bring moncy in to 
the new action. Prat. Reg. 252, Quins v. 
Tallowin., | | | a 
The plaintiff having been ſued by, the now de. In action on a 


judgment ob- 


ſendant, and obtained judgment of nonproſs, tained in an ac- 


brought debt for the coſts, and ſigned judgment. tion on a former 
On that judgment, he brought a ſecond action of ee HEY 
debt, on the th of February I;it ; filed a declara- „ 
tion on the 7th of May; and on the 15th, two Judgment on 
days after Eaſter term, ſigned judgment. Motion 5% dhe geb 
that on bringing into court the debt and coſts re- and cons re. 
covered by the ſecond judgment, proceedings on covered on the 
a third between the ſame parties, might be ſet {*cond. | 
aſide with coſts. The cauſe ſhewn was, that this 
was the laſt of four nonproſſes in actions brought 
by the defendant for the ſame cauſe. The court 
thought the plaintiff had given the firſt provoca- 
tion, and had alſo been guilty of /ach-s in not 
ſooner applying to the court, and paying what was 
really due; and therefore diſcharged the rule for 
— ſetting aſide the judgment, but without coſts ; 
and directed execution to ſtay ; as the money due 
on the former judgment was paid into court, in or- 
der to diſcountenance ſuch oppreſſive actions. 
ages v. Stone. 2 Black. Rep. 78 5. Trin. 11. 
co. 3. | | 
The plaintiff in replevin may pay the rent into 
court for which the defendant avows. Vernon, Vo. 
v. Mynne, Bart, H. Black, Rep. 24. 


Money 


— 


the new action. 
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282 Monen into Court. 
Money paid into - Money was paid into court, plaintiff proceeded 
_—__ and recovered a leſs ſum, whereupon defendant 


dom, eefendant moved in the treaſury," that he might have the 


moved to have money out of court towards his coſts, and granted, 


the money out of | | : 
the money ut®f Barnes 280. Anon. 


Bis colts, | . ; ” — : 
After payment Thirty- ſeven pounds was paid into court, plain- 


of money into tiff recovered a greater ſum, and after became a 
court, plaintiff brankrupt; the 3 moved to have the 37 1. 
recovered ore, ; om Wy 2 i 
| aud became paid to them; but the plaintiff's attorney inſiſting, 
bankropt; the that as he had been the means of obtaining the ver- 
e move® dict, he ought firſt to be paid his bill. Where- 
ave the mo- 3 
ney paid them, upon the court ordered his bill to be taxed, Ward 
to be allowed 7 /. 4. received by him of plain- 
tiff in part, and then to be paid out of the money 
in court, and the reſidue to be paid to the aſſignees. 
5 Oꝛuſton v. Obryan. Barnes 145. 
If plaintiff de- Defendant moved to pay money into court, 
eee which plaintiff refuſed to accept, and delivered an 
the es: tal if Iſſue with notice of trial. Plaintiff afterwards de- 
he proceeds no clined proceeding, and moved that he might have 
Jurther, he 119 the money with coſts to the time of the rule for 
payment into court, conſenting to allow defendant 
ſubſequent coſts and a rule to ſhew cauſe, which 
was made abſolute. Davies v. Manſell. Barnes 
282. Savage v. Franchlyn, the like ibid, 280. 1 
| think a ſummons now will do, | 
If plaintiff dies, If after money is paid into court, plaintiff dies, 
court will refuſe to let defendant have the money 
| out. Crockay v. Martin. Barnes 181. 
If defendant dies. If defendant dies, court will not let defendant's 
| executor have it. Knaxton v. Drew. Barn. 279. 
Money may be paid into court upon the common 
rule after rule to plead is out, at any time before 


plea pleaded, Barnes 279. Anon. 


If the ſum does Faw to pay money into court. In actions where 
— there can be no doubt but that you may pay money 
into court, viz. (ſuch as have been ftated) if the 

ſum paid in, does not amount to more than 5 /. then 
apply to the ſecondary for a treaſury rule for that 
> | | | | pur poſe, 


Monen into Court. 283 
- purpoſe; pay him'6 s. ; take the rule to the pro- 

thonotaries "office,- and the elerk will receive the 

money, and put a receipt in the margin, pay him 

14. in the pound, 1 4 4 d. for receipt, and for en- 

tering plea 2 3. more; ſerve copy of the rule on 

plaintiff's attorney. | 3 

If it is more than 5 l. then a ſerjeant's hand to a If more, then 

brief is requiſite, and ( if you plead the general iſſue) how to proceed. 
he ſigns it of courſe; take it to the ſecondaries as 

before, draw up rule, pay 65. pay the money to the 
prothonotaries clerk; and for every pound 1 d and 

14. 4 d. for receipt; entering plea 2 6. ſerve copy 

of rule on plaintiff's attorney. | 

If the plaintiff accepts the money out - of. court, Tf the money is 


and is content, he may then apply to the ſecondary, — 


and take an office copy of the rule; pay 2 5. 6 d. and to proceed for 
get an appointment from one of the prothonotaries the coſts. | 
to tax the coſts; ſerve copy of rule and appoint- 
ment on defendant's attorney, when the! coſts are 
taxed, if the ſame are not paid on demand, you 
may move for an attachment againſt the de- 
ſendant. „„ | „ 
If the plaintiff be not fatished with the ſum paid Plaintiff 's attor- 
into court, he may apply to the prothonotaries, and 7*Y though not 
ES 5 with the 
on producing an office copy of the rule, they will ſum brought in 
pay the money, on deducting the poundage and re- may take it out, 
ceipt, and then he may deliver the iſſue, with notice ind proceed on, 
of trial: [but if, on the trial, he does not recover 
a greater ſum of money than what was paid into 
court, he will be nonſuited, and muſt pay coſts to 
the deſendant.] 
If the defendant means to plead more pleas than If defendant 


pleads any other 


the general iſſue, and alſo pay money into court, he Fu En. 
muſt then give brief to a ſerjeant, to move to general iffue, and 
plead double as before, fee 105. 6 d. draw up the pay money into 
rule with the ſecondary and ſerve ſame, make it une, be t 
abſolute, In this caſe the ſecondary always draws 

up the uſual rule to pay money into court, as alſo 

the abſolute rule; pay into court the money, and 

| ſerve copies of the rules on plaintiff's attorney; and 

deliver plea at ſame time, or file it, * 
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234 | Ponen into Court, - 


In the Common Pleas. 
| Hilary Term, in the 20th Year of 
| King George the Third, 
Rule to pay mo- W Denn againſt Richard Fenn, Monday the 
ney into cout. 2 5th of January. It is ordered, That the defend- 
ant ſhall pay to the plaintiff, or to his attorney, 10 JI. 
8 with his coſts, to be taxed by one of the 
prothonotaries of this court, if the plaintiff will 
accept thereof, in full diſcharge of this ſuit; and 
that thereupon all proceedings in this action ſhal] be 
This role is con · ſtaĩd: but if the plaintiff will not accept thereof in 


dito mer full diſcharge of this ſuit, that then the defendant 


fi behov 
— — ſhall immediately bring the ſaid 10 l. into this court; 


ceed on it, * and the ſaid 10 J. ſhall be conſidered as ſtruck out 


| 94 te cos of the declaration, and be paid out of court to the 


plaintiff or his attorney z and upon the trial of the 
iſſue, the plaintiff ſhall be permitted to take a ver- 
dict for ſo much only as he ſhall prove beyond the 
ſaid 10/. 

On the motion of Ser- | 
jeant Lawrence, for the By the Court, 
defendant, | 

Entered. Gerrard, 


N. B. The defendant muſt take care to 28225 
| this rule at the Wi. | 


: Payment of The payment of money into court is an ac- 


money into knowledgment of being _— to the action. 4 Burr, 


court is an ac- 
knowledgement 2640. 


of the action. 


* 


4 


Tender. 


END ER comes from the French tendre, in Tender, 
{| Latin Ferre, and in a legal ſenſe denotes as 
much as carefully to offer, or circumſpeRly to en- 
deavour the performance of any thing belonging to 
us; as to tender rent is to offer it at the time and 
place where and when it ought to be paid; and it 
is an act done to ſave the penalty of a bond, and of 
money for rent, or contract, before diſtreſs or action 
brought, FOOT LL BE: Fes ety; 
It may be made in purſes, or bags, without 
ſhewing, or telling the ſame, for it is the re- 
ceiver's buſineſs to put it out, and tell it, Cs. Lit. 
208. 4.; and it muſt be by offering the bags to the 
plaintiff, and not holding them under his arm. 
Noy 74. And every tender at the common law, or 
which is given by ſtatute, mu/? be made before the 
writ ſued out, or it is bad. -Brown's Tend. q See 
21 fac. 1. c. 16. |. 5. hens | | 
| There is a difference in pleading a tender in an In pleading a 
action of debt, and in an action on the caſe; in eee debt, 
debt, the damages are but neceſſary, ſo that in judgment de 
pleading a tender to ſuch action, “ the defendant damnis, in caſe 
&* muſt pray judgment of the damages ;” but in 4½ ©* vHenionbut 
ſumpſit, the damages are principal, and he is to Oe 
plead, “ always ready, with a profert hic in curia, 
and © pray judgment de ulterior ibus damnis.” Salk, 
622. 3 Salk. 344. | Et 1 
If a tender at the day, of corn, or of any other Tender of goods 
goods of a periſhable kind be pleaded, with a refuſal, bo to be plead- 
there is no need to plead wncore priſi, ill is ready. 
9 Rep. 70. 1 In. 207. . 
Wherever the debt or duty ariſes at the time of when to ſay 
the contract, and is not diſcharged by a tender and touts temps priſt 
refuſal, it is not enough for the party who pleads in the plea. 
the tender, to plead a tender and refuſal, and uncore 


: priſi; 


__ Tender. 


rift; but he muſt alſo plead “ touts temps priſt, 
& that he has always been ready.” Salk, 622, 12 
nnn - Carth. 41%. © © © | 
All muſt be Every requifite which; is in a-particular caſe ne- 
| ſhewn to have ceſſary to the validity of a tender, muſt, in pleading 
been complied ſuch tender, be ſhewn to have been complied with, 
with, elſe the N 
plea is bs. ele the plea is not good. Salt. 624. 
Tender of flock, Tender of: ſtock muſt be at the laſt part of the 
| ___. day it can be accepted, Str. 777: and the uſual 
hours muſt be ſet forth. bid. 832. 
Within what A plea: of tender ought Hrid to be pleaded. in 
en pi the ſame manner as a; plea io. abatement, viz. in 
pleaded. four days after declaration delivered, if delivered four 
days before the end of the term; and if delivered 
before the eſloign day of a term, then it ought to be 
| pleaded within four days of the next term, as a plea 
8 F the laſt term, or you muſt have a treaſury rule 
x a for that purpoſe. This being a fair honeſt plea, 
there can be no doubt but that it may be pleaded 
after a judge's order; and it has been granted by 
Mr. J. Gould, and E. 30. Gee. 34. determined by 
A the court. Noone v. Smith. | 
20d tender not The court will not give leave to plead non af- 
to be pleaded, ſumpſit and à tender, becauſe it only ſerves to 
lengthen the record; for the plea of tender always 
concludes with a non afſumpfit, as to the reſidue of 
the demand. Doewgel v. Bowman, 2Black. Rep. 723. 
3 Fill. 145. S. C. | : 
Not guilty and tender of amends in treſpaſs 13 
allowed. 2 Black. Rep. 1089. Martin v. 4 
$erton. | 5 955 6 
After demurrer After demurrer to a declaration, and amendment 
mage af che ge. made, the court gave leave to defendant to plead 2 
claration, myy tender, as of laſt term, or that plaintiff might 
plead a tender. make his declaration of this term. Roberts v. 
| Hughes. Barnes 359. 3 
Will not permit After plea of tender, and money brought into 
the pſea to be court, the court will not admit defendant to with- 
plead non draw hisplea, and plead the general iſue, Borne! 
aſſumpfit, 330. Reeves v. Probart, | The 


Tender. 


The defendant's attorney miſt pay the money Money tendered 


tendered into the hands of the prothonotaries, at wuſt be paid into 


the time the plea is pleaded. Bray v. Booth. Barnes 
252. who will give a receipt for the ſame in the 
margin of the draft of plea; pay him 8 d. per 


” 
* 


ſheet, receipt 1 5. 4 d. and no rule is drawn up to 


pay the money into court, file plea. 


| 4 d „5 | TY t In. * ' Freſh demand : 
A right to damages, on account of non-payment „ 


after being taken away by a tender and refuſal, be 


of a debt, or non. performance of a duty, may, 


reviyed again by a demand, ſubſequent to the tender 
and refuſal ; a new cauſe of action ariſes from the 
non-payment or the non · performance thereof, upon 


ſuch demand, 5 Bac. Abr. 12. Brownlow 71; and 


therefore the plaintiff may reply ſuch ſubſequent de- 
mand, and refuſal by the defendant, which, if 


proved, plaintiff muſt have a verdict. 


If the plaintiff take ifſue on the tender only, he — pal take 
muſt not take the money out of court, for by taking _ 2 * 


it he admits the ſame to be right; and judgment is take money out = 


courtz and how 
done before plea. 


given for the defendant to go quit 45 to that plea ; of court; but 


but if he take the money out, and means to procee 


* 


d he 


may proceed 
general iſſue 


for further damages, he may enter an acquittal as to for further 


the tender, and proceed on the general iſſue for the dameges. 


Tender of amends may be made by juſtices of Tender by 


the peace, within a month after notice given of Juſtices. 


an action intended to be brought againſt them 


for any thing done by them in the execution of 


their office, and they may plead the ſame with 
Not Guilty, and any other plea, with leave of 
ide court; and in caſe they ſhall neglect to make 
ſuch tender, they may, before iſſue joined, pay 
money into court. 24 Ges. 2. c. 44. /. 24. 
Before a juſtice is allowed to pay money into court, 
on an action of falſe impriſonment, it muſt appear 
that he is ſued as a juſtice, for ſome miſbchaviour in 
bus office. 2 Black. Rep. 8 59. Caſbourn v. Ball. 


Ide defendant may, to a treſpaſs guare clauſum Treſpaſs, 


ſrgit, plead a diſclaimer, and that the treſpaſs was 
"only = | by 


Tender. 


by negligence, or involuntary, and tender of ſuffi- 
cient amends before action brought; whereupon, 
or on ſome of them, the plaintift ſhall be enforced 
to join iſſue. Stat. 21 Fac. 1. c. 16. | 
Under diftreſs Tender may be made before action, for any un- 
for tent. lawful act done by a perſon who has diſtrained for 
rent juſtly due, 11 Geo. 2. c. 19. J 20.; likewiſe 
in diſtraining for money juſtly due for the relief of 
the poor. 17 Geo. 2. c. 38. /. o. FL 
Any woney A tender in any money coined at the Mint, upon 
_ eoined at the which there is the king's ſtamp, is good; for all 
. money is good in proportion to its value, with- 
. out a pioclamation. Salt. 446. Comb. 387. 25 
To an 2 rr To an avowry for damage feaſant in replevin, 
— Oey _ tender muſt be pleaded to have been mede before im- 
OED * pounding; for it is not wiihin the fatuiz of Jac, . 
| which goes only to treſpaſs, where tender of amends 
may be pleaded to have been made at any time be- 
fore action brought, Lulu. 1596. | 
In a plea in ber To an avowry for rent, the plaintiff may plead a 
of tender of rent tender and refuſal, without bringing the money 
in replevin, the jnto court, becauſe if the diſtreſs were not rightfully 


money ought not | | SEE ih 
to be brought taken, the defendant mult anſwer the plaintiff his 


into court, damages. Buller's nifi pri. 60. Salk. 584. 

But if the diſtreſs were rightfully taken, the 
plaintiff cannot plead tender of rent and coſts, in 
bar of an avowry for rent in any caſe, unleſs the 
diſtreſs was made of corn, graſs, &c. growing on 

the premiſes: and then ſuch plea is given by 
| 4-0. „e . 5 
Bank note no A tender of a bank note as money, is not, ſtrifly 
good tender. ſneaking, a good tender; but if the tenderer offer 
to get money for the note, this makes it a good 
tender. Eg. Caſ. Ab. 319. Same doctrine by Lord 
' Mansfield at Guildhall, Hil. 16 Ges. 3. 

If the money be On a plea of tender, if the money be not paid 

dot paid into into court, the plaintiff may ſign judgment. 


court, 


Abate: 


c 


R 
Abatement. 
N D the ſaid Mary in her own proper perſon 
comes and ſays, that ſhe now is, and before 


the iſſuing forth of the ſaid original writ of the- 


ſaid John, was and ever fince hath been, covert 


and married to one William Morris, then and till 


her huſband, and living, to wit, at London afore- 
ſaid, in the pariſh and ward aforeſaid, and this 
the ſaid Mary is ready to verify; wherefore becauſe 


the ſald William Morris is not named in the ſaid 
writ, the ſaid Mary prays judgment thereof, and 


that the ſame may be quaſhed, Tc, 


And he, againſt whom the ſaid Jame; hath iſſued Miſnomer 
bis original writ by the name of Thomas Stout, in 
his proper perſon comes and pleads, that he was 


baptized by the name of John, to wit, at Ve- 


minſter aforeſaid, and by the Chriſtian name of John, 


hath always ſince his baptiſm hitherto been called 
and known; without this, that the ſaid Fohn now 


is, or at the time of ſuing forth of the ſaid original 


writ of the ſaid James, or ever before was, or ever 
ſince hath. been called or known by the chriſtian 
name of Thomas, as by the ſaid writ is above ſup- 


| poſed; and this he the ſaid John is ready to verify; 


wherefore he prays. judgment of the ſaid writ, and 
that the ſame may be quaſhed, &c. 


The defendant is to deliver his plea in writing 


on paper (ſtamped with a treble penny ſtamp) to 
the plaintiff's attorney, R. Mich. 1654.3 and if 
there be no ſuch attorney to be found, or being 
found refuſeth to accept it, then the plea may be 


filed in the office. /bid. N. B. But now the 


practice is either way. | 
Theſe pleas are to be ſigned by a ſerjeant. 


"on 3 „ 


Coverture plead. 
ed in abatement, 


pleaded in the 
Chriſtian name. 
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299 Pleas in Abatement - 
In the Common Pleas. . 
a James Leich, Plaintiff, 
and | x 
Joba Stout, ſued by the name of 
F, Thomas Stout, Defendant, | 


Alt davit. Jahn Stout, of c. mealman, the de. 
ſendant in this cauſe, maketh oath and faith, That 
the plea hereto annexed is true in ſubſtance, and 
matter of fac, | | 
Sworn, Wc, Fobn Stout, 


To be ſworn before a judge, and ingroſſed on a 
© treble ſix- penny ſtamped paper, and annexed to the 
— . het e 


Replication tos And the ſaid James ſays, That notwithſtanding 
— C any thing by the ſaid John above in pleading al- 
that defendaat js tedged, the aid writ ought not to be quaſhed, be- 
known as well cauſe he ſays, that the ſaid John, at the time of 
by eve nam® 4% ſuing forth of the ſaid writ of the ſaid James, and 
before, was called and known as well by the name 
of Hody as by the name of Oday, as by the ſaid writ 
is above ſuppoſed ; and this be prays may be in- 
quired of by the country, &c. | 

Partneri And tbe ſaid Joby in his own perſon comes and 
—— - _ defends the wrong and injury, when, Cc. and 
8 prays judgment of the writ aforeſaid, becauſe he 
ſays, That the aforeſaid ſuppoſed promiſes and un- 
dertakings in the ſaid declaration mentioned, if any 
ſuch were made, were and each of them was made 
by the ſaid Jobn Mead and Jobn Wilſon, Charlet 
oberts and Michael Tew, jointly, and not by the 
ſaid John Mead only, which faid John Wilfon, 
- Charles Roberts, and Michael Tew are ſtil] alive; to 

wit, the ſaid John M iſſen, in the iſland of 
the ſaid Charles Roberts, late at Liverpool, in the 
county of Lanca/ier, but now on a voyage at ſea, 
and the ſaid Michael Tew, in Liverpool aforeſaid; 
and this the ſaid John Mead is ready to verify; 
wherefore, becauſe the ſaid Jahn IM ilſon, —_ 
| 1 Naber ; 


Pleas in Abatement, = 


en and Michael Tew are not 3 in the 
ſaid writ, the ſaid John Mead prays judgment there - 
of, and that the ſame may be quaſhed, c. 


How to enter a caſſetur breve in caſe the plea filed Cafe hreve, 
be true,—Get a roll from the prothonotaries of the 
term declaration is of, and enter the whole decla- 
ration and plea thereon, and at the foot of the plea 
enter the caſſetur breve thus: 
And. thereupon the ſaid T. V. ſays, That he Entry of coſſetur 
cannot deny the ſaid exceptions of the ſaid J. R. lieve. 
above by his plea taken to his faid writ, but admits 
the ſame to be true; therefote it is conſidered by 
the court here, that the ſaid writ of the ſaid T.. 
be quaſhed, &c, 
Take the ſame to the prothonotaries office and 
docket it, pay for the entries 8d. per 2258 * 
ſue out a new writ. | 
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General Illues. 


General Iſſues. HE general iſſue, or general plea is, what 
- traverſes, ' thwarts, and denies at once the 
whole declaration, without offering any ſpecial mat- 
ter whereby to evade it; as in treſpaſs either vi et 
armis, or on the caſe non-culpabilis, not guilty ; in 
debt upon contract, nil debet, he owes nothing; in 
debt on bond, non eff fuct um, it is not his deed, or 
on an aſſumpſit, non aſſumpſit, he made no ſuch 
promiſe. Or in a real action, nul tort, no wrong 
done; nul diſſeiſin, no diſſeiſin; and in a writ of 
right the mite or iſſue is, that the tenant has mote 
right to hold, than the demandant has to demand. 
I heſe pleas are called the general iſſue, becauſe by 
importing an abſolute and general denial of what is 
alledged in the declaration, they amount at once to 
an iſſue, by which is meant a fact affirmed on 
the one ſide, and denied on the other. 
No general iſſue need be ſigned by a ſerjeant, 
but it is to be ingrofſed and delivered on a treble 
penny ſtamped paper, 'or filed with the prothono- 


5 taries, pay 25. | | 
Non aſſumpſit. And the ſaid John, by R. C. his attorney, comes 
and defends the wrong and injury, when, &c, and 
ſays, that he did not undertake and promiſe, in 
manner and form as the ſaid A, B. hath above 
thereof complained againſt him, and of this he puis 
himſelf upon the country, tc. ; 

Non eſt factom, And the ſaid John, by R. C. his attorney, comes 
and defends the wrong and injury, when, Cc. and 
ſays, that the ſaid writing obligatory (or indenture) 
is not his deed; and of this he puts himſelf upon 

| the country, Cc. | BE 
| Nil debet. And ſays, that he does not owe to the ſaid plain- 
. tiff the ſaid 100 J. or any part thereof, in 9 


General Ilues. | 293 
and form as the ſaid Richard hath above thereof 
complained againſt bim; and of this he puts himſelf 
upon the country, SW 7 + 
That he doth not owe to our ſaid lord the king, Nil debet to a 
"and to the ſaid Richard, who ſues as aforeſaid, the dui tam aQions | 
faid 100. or any part thereof, in manner and form | 
as the ſaid Richard hath above thereof complained 
againſt him; and of this he puts himſelf upon the 
country, Sc. - 4 R | 
That the ſaid A. B. in his life-time did not un- Non affumpfte 
dertake or promiſe, in manner and form as the teſtatoris. 
 faid Richard hath above thereof complained againſt 
him; and of this he puts himſelf upon the country, 
Ec. FB; ; 5 | 
That he doth not detain from the ſaid Richard Non deunet. 
the ſaid indenture of leaſe, in manner and form as 
the ſaid. Richard hath above thereof complained 
againſt him; and of this he puts himſelf upon the 
country, Sc. | | 
That he is not guilty of the ſuppoſed treſpaſs Nor evilty in 
aforeſaid above laid to his charge, in manner and **Pa6, 
form as the ſaid Richard hath above thereof com- 
plained againſt him; and of this he puts himſelf 
upon the country, c. 1 | 
__ That he is not guilty of the ſuppoſed treſpaſs and Not guilty in 
aſſault, above laid to his charge, in manner and 22 ang 
form as the ſaid Richard hath above thereof com- * 978 
plained againſt him; and of this he puts himſelf 
upon the country, c. . Wo 
That he is not guilty of the premiſes above Not guilty ia 
laid to his charge, in manner and form as the ſaid ate. 
Richard hath above thereof complained againſt him; 
and of this he puts himſelf upon the country, &c. | 
And the ſaid John, by F. S. his attorney, comes Non sſſumpſit 
and defends the wrong and injury, when, Cc. and . wow of 
ſays, that he did not promiſe and undertake, in EY 
manner and form as the ſaid Benjamin hath above 
thereof complained againſt him ; and. of this he 
Puts himſelf upon the country, S. | 
21 i U 3 In 


1 


In the Common Pleas. 
= © Benjamin Philpot, Plaintiff, 
Between and 


A Jun Shears, Defendant, 
N. tice of ſet- ff Take notice that the above defendant will at the 
| e — — trial of this cauſe give in evidence, and inſiſt, that 
horſes, dc. the plaintiff before, and at the time of the com- 
mencement of this ſuit, was, and ſtill is indebted 
unto the ſaid defendant in the ſum of 200 l. for the 
uſe and hire of divers horſes, mares, and geldings, 
dy him the ſaid defendant let to hire to the ſaid 
. plaintiff, and at his requeſt, and for the carriage of 
divers goods, wares, and merchandizes of the ſaid 
plaintiff, at his like requeft, in divers waggons, 
carts and other carriages of the ſaid defendant, and 
- at his like requeſt; and for the work and labour of 
the ſaid defendant by him and his ſervants, with 
his horſes, carts, waggons, and other carriages done 
and performed for the ſaid plaintiff, and at his like 
requeſt; and alſo for the work and labour, care and 
diligence of the ſaid defendant, by him before then 
done and performed for the faid plaintiff, and at his 
like requeſt; and alfo for money paid, laid out, 
and expended by the defendant for the faid plaintiff, / 
and at his like requeſt ; and for money by the ſaid 
defendant before then lent and advanced to the ſaid 
plaintiff, and at his like requeſt; and for money | 
by the ſaid plaintiff had and received to and for the 
ufe of the ſaid defendant, and for divers goods, 
wares, and merchandizes by the ſaid defendant be- 
fore that time ſold and delivered to the (aid plaintiff, 
and at his requeſt ; and for money due and owing 
from the ſaid plaintiff to the ſaid defendant upon an 
account ſtated between them; which ſaid ſum of 
200 J. is ſtill due and owing from the ſaid plaintiff 
to the ſaid defendant, and out of which ſum of 
money he the ſaid defendant will at the trial of this 
cauſe, ſet off and allow to the ſaid plaintiff ſo much 
2 | again 
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nt any demand of the ſaid plaintiff, to be 


proved at the ſaid trial, as will be ſufficient to 
ſatisfy and diſcharge ſuch demand, purſuant to the 
ſtatute in ſuch caſe made and provided. _ Dated the 


11th day of January 1 7% 


To Mr. 4. B. Plains · 7.8. Defendant's 


tiff Attorney. | Attorney, 


be. 
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ND the ſaid Jahn, by F. B. his attorney, 
comes and defends the wrong and injury, 
when, Sc. and ſays, That he did not undertake 

and promiſe, in manner and form as the ſaid Richard 
hath above thereof complained againſt him; and of 


To be figned by this he puts himſelf upon the country, &c. And 


2 ſerjeant, 


for further plea in his behalf, the ſaid John, by 
leave of the court here, for this purpoſe firſt had 
and obtained according to the form of the ſtatute 
in ſuch caſe made and provided, ſays, that the ſaid 
Richard ought not to have or maintain his aforeſaid 
action thereof againſt him the ſaid John, becauſe 
he ſays that he did not undertake or promiſe at any 


time within ſix years next before the day of ſuing 
cout of the original writ of the ſaid Richard, in 


Replication, 


manner and form as the ſaid Richard hath above 
thereof complained againſt him; and this the ſaid 
John is ready to verify; wherefore he .prays 
judgment, if the ſaid Richard ought to have or 
maintain his aforeſaid action thereof againſt him, 
Sc. — 1 
And the ſaid Richard as to the ſaid plea of the 
ſaid John by him firſt above pleaded in bar, and 
whereof the ſaid John hath put himſelf on the 
country, he the ſaid Richard doth the like, Cc. 
And the ſaid Richard, as to the faid plea of the 
ſaid John, by him ſecondly above pleaded in bar, 
ſays, that he ought not to be barred from having 
or maintaining his aforeſaid action thereof againit 
him, becauſe he ſays, that the ſaid John did, with- 
in ſix years next before the day of ſuing forth the 


To he ßened by ſaid original writ of him the ſaid Richard, to wit, 


a frjeant, 


on the day of in the year of our 

Lord 1789, at Weſiminſter aforeſaid, undertake and 

promiſe in manner and form as the ſaid 2 
| | hat 
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bath above thereof complained againſt him; and 
this he prays may be inquired of by the country. 
And the ſaid Fohn doth the like, Sc. Therefore 
as well to try this iſſue, as the ſaid other iſſue 
above joined, the ſheriff is commanded, that he 
cauſe to come here, in eight days of the purification, 
twelve, &c. by whom, c. and who neither, Sc. 
to recognize, &c. becauſe as well, Ec. xa : 

And the ſaid John, by R. P. his attorney, comes Plea of fet-off 
and defends the wrong and injury, when, &c. and — 5 
fays, that the ſaid Richard ought not to have his and had and re- 
aforeſaid action thereof maintained againſt him, be- ceived. | 
cauſe he ſays, that the ſaid Richard, before and at 
the time of the ſuing forth of the original writ of 
the ſaid Richard againſt the ſaid Jahn, that is to — 
ſay, on the firſt day of June, in the year of our 
Lord 1789, at I eſiminſter aforeſaid, in the county 
of Middleſex, was and till is indebted to the 
ſaid John in a large "ſum of money, (that is 
to ſay,) in the ſum of 1001. of lawful money 
of Great Britain, for ſo much money by the ſaid. ; 
John to the ſaid Richard, be ſore then lent and ad- To be Ggned, 
vanced to the ſaid Richard, and at his ſpecial in?? 
ſtance and requeſt; and in the further ſum of 100 l. 
of like lawful money, for ſo much money before. 
that time paid, laid out and expended by the ſaid 
John, for the ſaid Richard, and at his ſpecial in- 
ſtance and requeſt; and in the further ſum of 100 J. 
of like lawful money, for money by the ſaid Ri- 
chard before that time had and received, to and 
for the uſe of the ſaid John. | And the ſaid John 
further ſays, that the ſaid ſeveral ſums of money ſo 
due and owing from the faid [Richard to the ſaid . 
Jobn, as aforeſaid; exceed the damages ſuſtained by 
the ſaid Richard by reaſon of the not performing 
the ſaid ſeveral promiſes and undertakings of the 
ſaid John, in the ſaid declaration mentioned; and 
that out of the ſaid ſeveral ſums of money, he the 
laid John is willing, and hereby offers to ſet- off and 
Allow to the ſaid Richard the full amount of the 

faid damages according to the form of the ſtatute, 
N | op Sc. 
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| e. and this the ſaid John is ready to verify. Where⸗ 
fore he prays judgment, if the ſaid Richard ought 
to have his aforeſaid action thereof maintained 
againſt him, Sc. 7 
Replic. tion. And the ſaid Richard ſays, That he, by reaſon 
| of any thing by the ſaid John above in pleading al- 
ledged, ought not to be barred from having and 
maintaining his aforeſaid action thereof againſt the 
faid Fohn, becauſe he ſays, that he the ſaid Richard 
was not, nor is indebted to the ſaid John in man- 
ner and form as the ſaid John hath in his aforeſaid 
plea above alledged ; and this he the ſaid Richard 
prays may be inquired of by the country; and 
the ſaid John doth the like, &c. Therefore the 
ſheriff is commanded, that he cauſe to come here, 
in eight days of the purification, twelve, c. by 
whom, Cc. and who neither, Cc. becauſe as 
1 well, &c. | Po 
$atisfoion And the faid John, by S. U. his attorney, comes 
"pleaded 5n diſe and defends the wrong and injury, when, c. and 
— ſays, That the ſaid Richard ought not to have or 
; maintain his aforeſaid action thereof again him, 
To be ſigned, becauſe he ſays, that after the making of the ſeve- 
ral promiſes and undertakings in the ſaid declara- 
tion mentioned, to wit, on the firſt day of May, in 
the year of our Lord 1789, at London aforeſaid, in 
the pariſh and ward aforeſaid, the ſaid John then 
and there delivered to the ſaid Richard one hogſhead 
of ſugar, in full ſatisfaction and diſcharge of the 
ſaid ſevera] promiſes and undertakings in the faid 
declaration mentioned, and of all damages and 
ſums of money thereupon due, owing or accrued ; 
and which ſaid hogſhead of ſugar, the ſaid Richard | 
then and there accepted and received, in full ſatiſ- _ 
faction and diſcharge of the ſaid ſeveral promiſes in 
the ſaid declaration mentioned, and of all damages 
and ſums of money as aforeſaid, and this he the 
ſaid John is ready to verify; wherefore he prays 
Judgment, if the ſaid Richard ought to have of 
maintain his aforeſaid action thereof againſt him, 


&c. x 
. | And 


And the ſaid Richard ſays, that he by reaſon of Replication 
any thing in his aforeſaid plea above alledged, ought theteto. 
not to be barred from having and maintaining his | 
aforeſaid action thereof againſt him, becauſe pro- 

- teſting that the faid 7ohn did not deliver to him the 

| faid Richard, the ſaid hogſhead of ſugar in the ſaid 

plea mentioned, in full ſatisfaction or diſchirge of 
the ſaid ſeveral promiſes and undertakings in the To be figned, 
ſaid declaration mentioned, or of any or either of 
them, or of all or any part of the damages or ſums 

of money thereupon due, owing, or accrued, in 

manner and form as the ſaid John hath above in his 

faid plea in that behalf alledged; For replication 

in this behalf, the ſaid Richard: ſays that he did 

not accept or receive the ſaid hogſhead of ſugar, 

in full ſatisfaction or diſcharge of the ſaid ſeveral 

_ promiſes and undertakings, in the ſaid declaration 
mentioned, or of any or either of them, or of all 

or any part of ſuch damages or ſums of money as 

aforeſaid, in manner and form as the ſaid John 

hath above in his aforeſaid plea in that behalf al- 

ledged ; and this the ſaid Richard prays may be in- 

- quired of by the country; and the ſaid John doth 

the like, c. Therefore, c. 


And the ſaid T. by A. B. his attorney, comes and Plea of tender to. 


defends the wrong and injury, when, &c. ; and as _— 
to the ſaid ſeveral promiſes and undertakings in the 4. zz. in che 
ſaid declaration mentioned, except as to 41, and 4s, declaration. 
parcel of the ſaid ſeveral ſums of money in the ſaid 
declaration mentioned, ſays, That he did not un- 
dertake and promiſe, in manner and form as the 

ſaid J. hath above thereof complained againſt 
dim; and of this be puts himſelf upon the country: 
And as to 4/. and 4s. parcel of the ſaid ſeveral ſums NV. B. This is 
of money in the ſaid declaration mentioned, the ve may e 
ſaid T. ſays, That the ſaid J. ought not to have or m— _ 
maintain his aforeſaid action in this behalf againſt 
bim the ſaid 7. to recover any further damages 
than the ſaid 4/. and 4s. in this behalf, becauſe he 
lays, That he the ſaid T. always, from the time of 


making the ſaid ſeveral promiſes and undertakings 
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in the ſaid declarations mentioned, as to the ſaid 
41. and 4s. always hitherto was, and {til} is, ready 
to pay to the ſaid J. the ſaid ſum of 41. and 45. ; 
and that he the ſaid T. before the ſuing. forth of 
the original writ of the ſaid J. to wit, on the 22d 
day of April, in the ſaid year of our Lord 1789, at, 
Sc. in the ſaid county, tendered and offered to pay 
to the ſaid J. the ſaid 47. and 45.; which ſaid 41, 
and 4s. the ſaid J. then and there wholly refuſed 
to receive from the ſaid T. ; and the ſaid T. now 
brings the ſaid 4 J. and 45. here into court, ready 
to be paid to the ſaid 7. if he the ſaid F. will ac- 
To be fined by Cept the ſame ; and this he is ready to verify ; - 
a ſei jcant. wherefore he prays judgment, if the ſaid J. ought 
to have or maintain his aforeſaid action thereof 
againſt him, to recover any more or greater damages 
| than the ſaid 41 and 4 5. in this behalf, &c, 
Replication de- And the ſaid F. as to the ſaid plea of the ſaid 
ning the tender. 7. and whereof be hath put himſelf upon the 
| country, he the ſaid F. doth the like, Cc. 
And the ſaid J. as to the ſaid plea of the ſaid 7. 
by him above pleaded, as to the ſaid 4 J. and 45. 
parcel of the ſaid ſeveral ſums of money in the ſaid 
To be 6:nzs, declaration mentioned, ſays, That he, by reaſon of 
F any. thing in that plea above alledged, ought not 
to be barred from having and maintaining his 
aforeſaid action thereof againſt him to recover his 
' full damages in this behalf; becauſe he ſays, that 
the ſaid T. did not tender or offer to pay to the 
ſaid J. the (aid 4 J. and 4s. in manner and form as 
| the ſaid 7. hath above in pleading alledged ; and 
this he prays may be inquired of by the country; 
| and the ſaid T. doth the like, Sc. Therefore, &c. 
If the paintif And the ſaid, J. as to the ſaid plea of the ſaid 
accepts the mo- T. and whereof he hath put himſelf upon the coun- 
fo rorther da. try, he the ſaid J. doth the like, &c., And as to 
mages, then he the ſaid 44, and 45. fo tendered and paid into cout 
mult reply thus. ag aforeſaid, he the ſaid J. freely takes and accept; 
out of court here; therefore, as to the ſaid 4 J. and 
N, B. No fer- 45. the ſaid J. is ſatisfied : and as to the trial of 


jeant's band the iflue above joined between the parties aforeſaid, 
neceſſary. Cs os bs ihe 
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the ſheriff is commanded, that he cauſe to come 


here on, Cc. twelve, Sc. by whom, Cc. and who 

neither, Sc. becaule as well, Ye. 8 Ju 
And the ſaid Roger by J. S. bis attorney, comes 
and defends the wrong and injury when, &c. and 
ſays, that the ſaid Charles. ought not to have or 
maintain his aforeſaid aQion thereof again him, 
becauſe he ſays, that heretofore, to wit, in 77 nity 


Plea of a judge 
ment recovered 


In K. B. in caſe, 


term, in the twenty-ninth year of his preſent ma- 


jeſty's reign, the ſaid Charles impleaded the ſaid 


Roger in the court cf our lord the king, before the | 


king himſelf, in a certain plea ot treſpaſs on the 


cale on promiſes, to the damage of the ſaid Charles To be ſigned. 


of 60 J. on occaſion of the not performing the very 


ſame identical promiſes and undertakings in the ſaid 
declaration mentioned, and ſuch proceedings were 


thereupon had, in the ſaid court of our aid lord the 


king, before the king himſelf, at J/e/tminſler : that 
afterwards, to wit, in that very ſame Trinity term, 
in the tweaty-ninth year aforeſaid, the ſaid Charles, 
by the conſideration and judgment of the ſaid court, 
recovered againſt the ſaid Roger in that plea, 60/7, 
for his damages which he had ſuſtained, on occa- 
hon of the not performing the ſaid promiſes and un- 


dertakings in the ſaid declaration mentioned, and 


whereof the ſaid Roger was convicted, as by the 
record and proceedings remaining in the ſaid court 


of our ſaid lord the king, before the king himſeli, 


at We/lminſter aforeſaid, more fully appears; which 
ſaid judgment ſtill remains in full force, ſtrength, 
and effect, not in the leaſt vacated, ſet aſide, paid 
off, annulled, ſatisfied, or diſcha!ged, and this he is 
ready to verify by the ſaid record; wherefore he 


prays judgment, if the ſaid Charles ought to have his 


aforeſaid action thereof maintained againſt him, &c. 

And the ſaid Charles, as to the ſaid plea of the 
ſaid Roger, by him above pleaded, ſays, That he, 
by any thing in the above plea alledged, ought not 
to be barred from having or maintaining his afore- 


ſaid ation thereof againſt him the ſaid Roger, be- N. B. This is a 
complete iſſue 


cauſe be ſays, that there is not any ſuch record of 


Replication, 


without a re- 


$- e joinder, and may 
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302 Peiileas in Bat. 
be made up of the ſaid recovery againſt the ſaid Roger at the ſuit 
courſe, and need of him the ſaid Charles, remaining in the ſaid court 
rot be funed. of our ſaid lord the king, before the king himſelf, 
at Mei ninſter aforeſaid, as be the ſaid Roger hath 
above in pleading alledged ; and this he the ſaid 
| Charles is ready to verify; wherefore he prays 
judgment, and his damages, by occaſion of the 
: premiſes aforeſaid, to be adjudged to him, c.; 
\ and hereupon the ſaid Roger is commanded, by the 
| ſaid court here, that he have the ſaid record here 
in three weeks of the holy Trinity at his peril ; the 
: ſame day is given to the ſaid Charles here, &c, 
Replication to And the ſaid S. ſays, That he, by reaſon of any 
plez of 2 judg-" thing by the ſaid J. and V. above in pleading al- 
3 6 ledged, ought not to be barred from having his 
| | aforeſaid action againſt the ſaid J. and W. becauſe 
he ſays, that there is not any ſuch record of judg- 
ment aforeſaid recovered by the ſaid S. againſt the 
ſaid J. and W. remaining in the ſaid court of our 
lord the king, before the king himſelf, at Yemin- 
Aer aforeſaid, as they the ſaid J. and W. have above 
in pleading alledged; and this he is ready to verify; 
wherefore he prays judgment, and his debt, toge- 
| ther with bis damages, by reaſon of the detaining 
Need not be thereof, to be adjudged to him, Sc. And here- + 
|  Ggned by a ſer- upon the ſaid J. and W. are commanded, that 
| wats Ny they have that record here on the morrow of 4 
| Souls, at their peril ; the ſame day is given to the 
| ſaid S. here, &r, 5 
Plea of bank. And the ſaid C. by S. L. his attorney comes and 
ruptey indefend- defends the wrong and injury when, Cc. and ſays, 
_ That the ſaid V. ought not. to have or maintain 
his aforeſaid action thereof againſt him, becauſe 
| To be 6gned, he ſays that he the ſaid C. after the making of the 
ſaid ſeveral promiſes and undertakings in the ſaid 
declaration mentioned, and before the fing forth of 
the original writ of the ſaid W. to wit, on the firſt 
day of Auguſl, in the year of our Lord 1789, to 
wit, at London aforeſaid, in, &c. became a bank- 
rupt, within the intent and meaning of the ſeveral 
ſtatutes made concerning bankrupts; and _ — | 
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|. Plea® in Bar, 


ſeveral cauſes of action aforeſaid, in the ſaid Je- 


claration mentioned, accrued, and each and every 
of them did accrue before ſuch time as he the ſaid 
C. became a bankrupt, to wit, at London aforeſaid, 
in, Cc. and of this he puts himſelf upon the coun- 
try, Sc. | 


By Stat. 5 Geo. 2. c. 30. /. 7. The bankrupt 


may plead this plea generally: and it muſt conclude 
to the country. 1 Peere Will. 249. 10 Med. 160. 


303 


And the (aid James, by Tomas Medley, his at- Ples au! rid res 
torney, comes and defends the wrong and injury, % an ation 
when, Cc. and ſays, That the ſaid Joel ought not on the judgment, 


to have or maintain his aforeſaid action thereof 


- againſt him, becauſe he ſays that there is not any 
ſuch record of the recovery againſt him the ſaid 


= James, at the ſuit of the ſaid Joel, remaining in Need not how 
the ſaid court of the bench aforeſaid, at Weſiminſter ſerjeant's band, 


| aforeſaid, in manner and form as the ſaid Joel hath 
above in that behalf alledged againſt him the ſaid 
James; and this he is ready to verify; wherefore 
he prays judgment, if the ſaid Foe! ought to have 


or maintain his aforeſaid action thereof againſt 


him, &c. 


Rep. 


And the ſaid Foe! ſays, That he, by reaſon of Replication. 


any thing by the ſaid James in his ſaid plea above 
alledged, ought not to be barred from having or 
maintaining his aforeſaid action thereof againſt him 
the ſaid James, becauſe he ſays, that there is ſuch 


a record of recovery againſt him the ſaid Fames 


at the ſuit of the ſaid Joel, remaining in the ſaid 
court of the bench aforeſaid, as the ſaid Joel hath 
above in that behalf alledged; and this he the ſaid 
feel is ready to verify by the ſaid record, and prays 
that the ſame may be inſpected, c.; and becauſe 
the ſaid Foe! hath not here ready the ſaid record to 


be produced, day is given to the ſaid Joe here 


until on the morrow of St. Martin, to have the 
ſame ready to be produced ; the ſame day is given 
to the ſaid James here, Cc. | 985 
If a rejainder metely coneludes to the country, 
#82 ſiniliter, no occaſion for a {erjeant's hand. | 

* = -. = 


is final, how the 


- 


rule is. 


787 L 2% 
Iſſue of Mul tiel Record, 
Proceedings on an Iſſue of Nul tte] Record, on 4 Plea 
of a Judgment recovered in another Court. 
When the iffae HERE the- judgment. upon an ifſue of mul 
en nal ticl-record tiel record is final, the rule ſhould be, 


« unlefs cauſe within four days,” that the defend- 
ant may have that time to move in arreſt of judg- 
ment; but where the judgment is interlocutory, 
that reaſon fails, and a rule peremptory is given by 
the ſecondary, becauſe the defendant may move in 
arreſt of judgment after the inquiry executed. 


Where the proceeding is by original, and a general 


Of piving the 
day in the re- 


return day is given to bring iy the record, the de- 
fendant ought to be called to bring in the record at 


the riſing of the court on that aay; and if he fail, 


the rule for judgment ſhould be, *©* unleſs cauſe on 
* the appearance day of that general return,” and 
the record may be brought in on that or any in- 
tervening day. ZHephkins v. Knapp. Barnes 264. 
But where the proceeding is by bill againſt an at- 
torney, and the day given to bring in the record 
is a day certain, the record cannot be brought in 


after that day; but on that day, at the riſing of 


the court, defendant ought to be called to bring in 
the record; and if he fail, the court will appoint 
the day to be inſerted in the rule for judgment, 
wifi cauſa. Ibid. Plaintiff delivered the book, and 
gave himſelf a day to bring in the record, viz. 
tres Trin. July 8th, but did not bring in the record 


on that day. Fuly th, plaintiff offered the record, 


and moved it might be read, which was refuſed by 
the court. Calverag v. Pinbero. Barnes 343. 
You may give the day in a replication on a gene- 
ral return yourſelf, ſo as you make it four dos 
after the delivery of the i//ur. | 
aw 2 Upon 


Jaue of Nul tiel Record. 


action be in caſe,' you may indorſe thereon, 

% That in caſe judgment be given for the plaintiff, a 
4 qurit of inquiry will be executed en ſuch a day, as 
well as upon a joinder in demurter. Pract. Reg. 
C. P. 443. Long v. Lingwoed. And if the defend- 


Upon delivery of the iſſue of aul tiel record, whichs 
is ingroſſed on treble penny ſtamp paper, if the 


ant's attorney does not pay for ſame, ſign judg- 


ment. If he pays for the iſſue, then get a roll from 
the prothonotaries of the ſame term iſſue is joined; 
enter the whole iſſue thereon, file warrants of at- 
torney; then take the roll to the prothonotaries, 


pay for the entries according to the length or count, 


and docket ſame; leave it with Mr. Sherword, with 
a fee of 3s. 44. who will take ſuch roll to VWeſimin- 
ter; the ſecondary will then order the crier to call 
the defendant to produce the record mentioned in 
the plea ; at night draw up rule with the ſecondary, 
pay 85. 64.; take atreble penny ſtamp paper, enter 
part of the declaration thereon, and then go to the 
prothonotaries, and the clerk will ſign interlocutory 
judgment; pay prothonotary 25. - clerk of the 
judgments 25, z then proceed to execute enquiry, if 
notice is given on the back of the iſſue; but if not, 
you will then give notice forthwith, and proceed as 


under title [nterlocutory Judgment. 


* 


If the action be in debt, enter the proceedings on i in debt. 


the roll as before; file warrants of attorney, and 
docket ſame on the day given by the record; let 
Mr. Sherwocd bring down the roll to Meſftminſter, 
as before. In the evening, the ſecondary will 
draw up a rule for judgment, which expires in 


four days; he certifies on the rule that no cauſe 


hath been ſhewn ; pay him1s.;then ſign your judg- 
ment on a double half-crown ſtamp paper; tax the 
coſts, and ſue out execution. The ſecondary fir/t 


certifies upon the rule, at the expiration of the four 
days, that no cauſe hath been ſhewn; which certificate 


jou produce to the 


Not prothonotaries clerk at the time of 
ſgning Juloment, ' | 


X On 


3⁰5 


How to proceed - 
where the action 
is in caſe, 


7 


. 4Afue of Nil tiel Retord. 


On 4 Plia of Nul tiel Record 10 an Aflion of 


Debt on the Judgment in this Court, 


| How to proceed. Upon delivery of the iflue, enter the proceedings 
on the roll, and docket ſame; which being done on 
the day given by the record, have the roll of th: 
judgment upon which you declare ready filed in the 
treaſury; ſpeak to Mr. Hopkins, or one of the criers, 
to bring ſame into court; pay him 64. Mr, Stubbs 
25.3 then the ſecondary on reading the iſſue join. 
ed, and the roll upon which the action is founded, 
will, in the evening, draw up a rule for judgment, 
which expires in four days; pay him 8s. file war- 
rants of attorney ; the clerk then will mark the 
judgment paper, which muſt be on a double 25, 64, 
ſtamp paper, and ſign judgment at the prothonota- 


ries on a double half-crown ſtamp paper; pay pro- 


thonotaries 35. 44. clerk of the judgments 25. 


Term »nd num- N. B. Where any perſon pleads a judgment or 


ber roll to be matter of record in the ſame court, the party ſo 
Rs pleading the ſame ſhall, upon demand, give the at- 
torney & the plaintiff a note in writing of that 
term, and number roll whereon ſuch judgment or 
matter of record is entered and filed; and in default 
thereof, ſuch plea is not to be received. | 
County palatine, Upon the iſſue of nul tiel record, if the record be 
in a county palatine, there ſhall be a writ to the 
chamberlain to certify, c. Cliff. Ent. 148. the 
like if it be in an inferior court, Bro. Vad. Mecun, 
244. Tf the officer does not, there ſhall be a rule 

for that purpoſe. Palm. 562. | | 


In this court, you cannot, after once a plea has | 


been pleaded, plead any other, as you do in the 
King's Bench, without ſpecial leave of the court. 


2% 8 


c 


Replication, Rejoinder, Sur- | 
rejoinder, Rebutter, &c. 


HERE is no preciſe time fixed upon for reply- To compel 

ing, Cc. the party who is to do the act gives PR 
a rule for that purpoſe, and the other muſt, within “ 
four days, reply, &c. if not, a demand being made 5 
in writing, judgment, for want thereof, may be | | s 
ſigned; and in order to compel the plaintiff to re- 
ply, &c. a rule is to be given for that purpoſe, thus, 
Denn v. Fenn. Rule to reply. A. X. attorney. Take 
this to the ſecondary's office, Mr. Sinn, pay 15. 1cd. 
which expires in four days (if the proceedings have 
not laid dormant four terms); then make a demand 
ne: | 8 


In the Common Pleas, Denn v. Fenn. The Defendant De 

demands a replication in this cauſe, by yours, &c. 

A. K. Attorney for the Defendatit. 

When the time is expired, and the replication \ 
not delivered, ſearch firſt at the prothonotarie 
office, if filed; if not, ſign judgment on a double 
half-crown ſtamp paper; file warrants of attorney 
as in other caſes. 1 | 5 | 

If no proceedings have been had for four terms, If no proceeding 
then there muſt be a whole term's rule to reply for four terms, 
given, &c, (unleſs the cauſe has been ſtaid by in- 
junction or privilege), then it muſt be given before 
lle eſhign day. | | „5 
A rule to reply, rejoin, &c, may be given at any Within what 
ume in term, or within ſixteen days after, unleſs in time a rule may 
Lofter term, then in ten days. | — JP 
By rejoining gratis is meant rejoining without Rejoining gratis, 
tne common four days rule to rejoin, Maurice . 
i Engier, Barnes 271. „„ 
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308 Replication, Rejoinder, &c. 

Noleave to reply You cannot have leave to reply ſeveral matters; 

ſeveral matters. courts have never conſtrued the fat. 4 & 5 Amn. 
to extend to other pleadings than pleas. Barnes 304 
" Whitby v. Chapman.” 


NM. B. If you want time to reply, c. a judge's 
ſummons may be had for that purpoſe, and dur 


up the order as in other caſes. 
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T has Peen already obſerved in the hiſtorical part Demurrer con- 
of thi proceedings in this court, that a demurrer ah the facts 
confeſſe the facts as ſtated by the oppoſite party to 
be true ¶ but denies that by the law ariſing upon 
thoſe Mis, any injury is done to the plaintiff, or 
thar Me defendant has made out a legitimate excuſe 
-gfEording to the party which firſt demurs, demoratur, 
reſts or abides upon the point in queſtion. ' a 
A demurrer is either general or ſpectral, and both Either general or 
muſt be ſigned by a ſerjeant; and in caſe of excep-Meeia. 
tion to the form or manner of pleading, the party 
demurring muſt ſet forth the cauſe of demurrer, or 
wherein he apprehends the deficiency to confift, 
which is called a ſpecial demurrer, R. MH. 1654. 
J. 20.; but by a general demurrer the party does 
not ſhew any particular cauſes of demurrer: for if in 
the pleadings a matter is inſufficiently alledged, ſo 
that the court cannot give certain judgment upon it, 
a general demurrer will ſuffice; and for want of 
ſubſtance a general demurrer is good. e 
By ſtatute 27 Eliz. c. 5. It is enacted, that After demurrer 
after demurrer joined, the judges ſhall proceed joined, the _ 
and give judgment according as the right ſhall Joafer.ce FA 
appear, without regarding any imperfeQion, de- cording to right, 
fect, or want of form in any writ, return, plaint, vithout, &. 
declaration, or other pleading, proceſs, or cauſe 
of proceeding (except thoſe only which the party 
demurring ſhall ſpecially and particularly ſet down 
and exprcſs with his demurrer); and that upon ſuch 
demurrer joined and entered, the court ſhall amend 
all ſuch imperfeRions, defects, and wants of form, 
other than thoſe which the party demurring ſhall | 
particularly aſſign, | | EY f 
By the 4 & 5 Ann, c. 16. No exception ſhall Theſe exceptions _ 
be taken on a general demurrer of an immaterial non Fra = —_ 
averſe, default of — pledges upon any bill BE 
| — 8 
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e enture, or other 


r other plead- 


ing; default of alledging of the | 
court letters teſtamentary, or letters o 
tration, the omiſſion of vi et armis, et 
cem, or either of them; or the want of 
of hoc paratus eſi verificare, or hoc paratus 
ficare per recordum, or for not alledgin 
| s per recordum, or matters of the like 
ut for theſe defects a ſpecial demurrer mu 

delivered over. | 
Defendant cannot demur to adeclaration in debt, 
becauſe it ſlates, he was attached to anſwer inſtead 
of ſummoned. Barnard v. Moſs. Hil. T. 1788, 

| Vide Str. 225. Rep. temp. Hard, 189. 184. 

Never permit This court never permit a defendant to plead 
rep over after judgment in demurrer, for they always 
Pede er. hold it ſtrict, per Gould J. Barnard v. Moſs, But 
upon payment of coſts, and admitting the plaintiff's 
right to the tithes (except the value), defendant was 

2” permitted to plead the general iſſue, wy 
| How to engroſs A demurrer, after it is ſigned by a ſerjeant, muſt 
and deliver it. he engroſſed an a treble penny ſtamp paper, and either 
filed with the prothonotaries (for which pay 25.) ot 
delivered over to the oppoſite attorney; if it be: 
| demurrer for want of form only, the attorney may, 
May amend, on payment of coſts, have leave to amend by 4 

| ſummons before a judge. 

If plaintiff. If the defendant demurs, and the plaintiff wiſhes 
makes up the to proceed to argument, then he makes up the 
book, book, containing the declaration, demurrer, and 
joinder; delivers it to the attorney on the other ſide; 
who is to pay for ſame after the rate of 44. % 
ſheet, beſides the duty, and alſo for entering bis 
pleadings 8 d. per ſheet, and warrant of attorney. 
Judgment for not Court held, that in all caſes the plaintiff's 2t- 
paying for iſſue torney may ſign judgment for refuſing to pay for 
eg the copy of an iſſue, or demurrer book; ex- 
cept where the defendant is a priſoner ; and in thit 
caſe he is reſtrained from ſigning it only where no 


attorney 


— Py 8 . 


Demurrer.. „„ 


attorney appears to be concerned for the priſoner. 
Lawſon v. Hambleton, Cooke's Rep. 35. 2 

But if the plaintiff's attorney will not join in de- ee pag 2 
murrer, or deliver the demurrer book with the 8 
joinder thereon, then, in order to compel him to for argument, > il 
join in demurrer, a rule muſt be given at the ſe- how to proceed, - 
condaries for that purpoſe (pay 15. 10d.), which | 5 
expires in four days, and make a demand thereof the 
ſame as a replication; if he deliver the joinder, 
then, in order to compel him to go to argument, 
apply to the ſecondaries for a rule to enter the iſſue - 
within four days next after notice, or a nonpros | 

will be ſigned; ſerve copy on the oppoſite attorney. 

If he enters the iſſue and does not proceed to move 

for a conſilium, you may move and proceed to 
argument the ſame as the plaintiff; If he does 

not enter the iſſue on record in time, then ſign a 
nonpros. | | 3 5 | 
The plaintiff's attorney having joined in demur- How to proceed 
ter, and the book delivered, the next ſtep to pro- 40. 
ceed to argument is to make an entry of the whole 
proceedings on a roll of the ſame term the iſſue is 
fained in demurrer, which you get of the prothono- 
tarjes; file warrants of attorney, docket the roll at This will fave at 
prothonotaries, pay for the entries 8d, per ſheet; — 
this done, make a brief on a flip of paper, and terminum. 
write thereon the name of the cauſe, number roll, 
and the ſerjeant's name (fee 1035. 6d.) ** To move 
for à conſilium, (a day for arguing the demurrer) 
ſpeak to Mr. Sherwood to take it to Veſiminſter- 
ball (pay 3s. 4d. ), and on the motion being handed 
to the ſecondary, he will mark the roll as read in 

court; pay crier 1s. in the evening go to the ſeconda- 
ries office, and get rule drawn up (pay 55), a 
copy of which ſerve on the defendant's attorney, 
and at the time of drawing up the rule, ſet the 
cauſe down for argument with him (pay 18. ); this 
being done, copies of the demurrer book are to be 
delivered to the judges, by the plaintiff's attorney, 
purſuant to the owing rule ; pay judges clerks 
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312 Demurrer. 


25. each, and copy the book on brief paper foe a 
ſerjeant to argue it. ee e 
Copies tobe Formerly copies of demurrers were to be deliver. 
deuiveted. ed to the juſtices one week before argument, two by 
45 the plaintiff's attorney, and two by the defendant's 
attorney, and no argument till the books delivered. 

| Kult E. 1 Cur. 2. 5 . 
If attorney of In caſe the attorney of either party ſhall not de- 
ee et 0 liver books as he ought, then if the attorney on 
; may, the other fide will deliver books to all the judges 


other may. : 
three days at leaſt before argument, counſel ſhall be 

| heard on his client's behalf at the day appointed, 
N and he ſhall be imburſed the charges of delivering 


the two books, which ought to have been delivered 
by the attorney of the adverſe party, which charges 
the ſaid attorney ſhall be bound to pay upon demand 
| thereof, bid. But now by rule Mich. 6 Geo. 2. 
Plaintiff's st- It is ordered, That the plaintiff's attorney ſhall 
eee = deliver all the demurrer books to the lord chief juſtice 
murrer books to 20d the reſt of the juſtices of this court, and the 
the judges two defendant's attorney ſhall. pay the plaintiff's attor- 
days before. ney for two of the ſaid books, two days at leaft be- 
e fore the day appointed for arguing ſuch demurrer, or 
: the defendant ſhall not be heard by his counſel when 
his cauſe comes on to be argued, unleſs ſuch pay- 
ment be made as aforeſaid. 8 
Per Cur. For the future, in all demurrer books 
delivered to the judges, let the counſel's names be 
inſerted who ſigned the pleadings, and let the 
number roll and day of argument be ſet down on 
the outſide of each book. Trin. 17 and 18 Geo. 2. 
| Barnes 164. . Ong £11199 
If defendant de- By rule Trin. 10 Geo. 1. It is ordered, That 
ee g in all caſes where the defendant demurs to the 
ſhall accept no- plaintiff's declaration, the defendant's attorney 
tice of exccuting or clerk in court ſhall be obliged to accept of no- 
back ef joinger, tice of executing the writ of enquiry on the back 
or here plain- Of the joinder in demurrer. And in cafe where 
tiff is obliged to the defendant pleads ſuch a dilatory plea, that the 


2e bier, abeg plaintiff is obliged io demur to, that in fuch a caſe 
on the back of | 8 RET the 


fuch demyrier, 


Demurrer. | | 313. 


| the defendant's attorney, or clerk in court, ſhall . 
be obliged to accept of notice of executing a writ” 
of enquiry on the back'of ſuch demurrer, | 


If on argument judgment goes for the plaintiff, If judgment be 


draw up the rule with the ſecondary, and if the ac- {97 bf fu f, 


tion be in caſe, treſpaſs, or the like, the judgment proceed in caſe, | 


is only interlacutory, and not final; enter it on a 


treble penny ſtamp paper, get it marked at the 


clerk of the warrants, ſign ſame with the prothono- 
taries, then give notice of. executing a writ of en= -— 
quiry, proceed to the execution thereof, and 
to final judgment. ie 

But if the action be in debt, then draw up the If in debe. 
rule at the ſecondaries, and get a double half- crown 
ſtamp paper, enter an incipitur thereon, and get it Re 5 
marked by the clerk of the warrants; then take it 
to the prothonotaries, and the clerk will ſign the 
judgment; pay in all 5s: 4d. tax the coſts, and 
then you are at Itberty to ſue out execution. 

A demurrer is to be entered on the roll the term X 
it is joined of, Cortixas v. Munos. Barnes 328. | : 
| Plaintiff obtained judgment upon arguing a de- Judgment muſt 
murter in an action upon the caſe, and proceeded be je with 
to execute a writ of enquiry, without getting judg- fue belong pen 
ment ſigned by the prothonotary, the court held can give * 


fame irregular, and ſet aſide enquiry. Barnes 229. of enquiry, | 


ac Carty v. Parminter. _— 
If there be a demurrer to part, and an iſſue as to Demurrer to | 
the other part, the iſſue generally ſtays till the de- mn _— 
- Murrer is argued ; but it may be tried firſt, part; demurrer 
ET 09 5 argued firſt. 

Leave was given to withdraw a demurrer and Lease given to 
plead iſſuably on payment of coſts, after the plaintiff ge vp 2 
had loſt the benefit of a trial, being the caſe of an Pane 
heir, as he would have been liable, de bonis propriis. | 
* v. Paci more. Cooke's Nep. 141. - Barnes 155. 
. C. | ; , 

In cauſes in the paper on points reſerved a Argument. 
plaintiff 's counſel is to begin the argument, Cor- 
uro v. Reynoldſon, Barnes 155. 1 
. The 
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The regular practice is to deliver the book ta 


the defendant's attorney; if he refuſes to accept 


— 


A d emurrer on 
the merits is an 
iſſuable plea 
within an order 
for times 


and pay for it, judgment may be ſigned for -want 
thereof ; if he accepts and pays for it, then plaintiff 
is proper to move for a concilium, and proceed to 
argument. Sharpe v. Sharpe. Barnes 163. 

Debt on bond, plea of Michacimas term, repli- 
cation not delivered till the 11th of June; on the 
i5th of June the defendant obtained a judge's 
order for time to rejoin till the 21ſt, pleading 
iſſuably, c. on 21ſt the defendant demurred, on 
which the plaintiff ſigned judgment, Motion to 


et it aſide. Court held, That though a frivolous 


demurrer was not within ſuch order, yet where it 


is (as here) apparently meant to try the merits of 


| Tatering cauſes 
to be argued, 


A general de- 
murrer book, 
where the de- 
morrer is to 
the declaration, 


Demurrer, 


the cauſe, it is a good iſſuable plea, viz. an iſſue 
in law, though not of fact. And as the practice 
was very quick, even had it been regular, the 
judgment muſt be ſet aſide without coſts, J/right 
v. Ruſſell, 2 Black. Rep. 923. . 
It is ordered, that no cauſe, in any term after 


the end of this term, be put in the book of this 


court to be argued aſter the laſt day of argument, 
unleſs the court be thereupon moved, and ſhall 


order it. R. T. 12 Geo. 1. | 
No argument on the four laſt and four firſt days 


of the term, N. on ſame rule, 


In the on Pleas, f 
Hilary Term, in the 3oth year of the 
| reign of King George the Third, 

Middleſex, (ſſ.) John Denn, * of MWeſiminſter, 
in the ſaid county, yeoman, was attached to anſwer 
Richard Fenn in a plea of treſpaſs on the caſe (goo 
the end of the declaration); then ſay, 

And the ſaid John, by J. T. his attorney, comes 
and defends the wrong and injury, when, &c. and 
ſays, that the ſaid declaration, and the matters therein 
contained, are not ſufficient in law for the ſaid 
Richard to have or maintain his ſaid action _ | 


Demurrer. 


the aid bn, to which declaration the ſaid John | 
hath no need, nor is he obliged by the law of the 


land to anſwer ; ; wherefore for want of a ſufficient — A general | 


declaration in this behalf, the ſaid Fohn prays judg- 


well as a ſpecial © 


ment, and that the ſaid Richard may be barred from one, muſt be 
having and maintaining his aforeſaie action thereof * by a ſere 


ry againſt him, Oc. 


And the ſaid Richard ſays, That the declaration Jeinder, = 


aforeſaid, and the matters therein contained, are 
ſufficient in law for the ſaid Rrchard to have his 
_ aforeſaid action thereof maintained againſt the ſaid 
John; which ſaid declaration, and the matters 
therein contained, the ſaid Richard is ready to 
verify and prove, as the court ſhall award; 


and becauſe the ſaid Fohn hath not anſwer- A rejoinder 


ed the ſaid declaration, the ſaid Richard prays judg- 
ment, and his damages by occaſion thereof, to be 


ſhould be figned | 
N Tuck 


adjudged to him, &c. And becauſe the juſtices 156. 


here will adviſe themſelves of and upon the pre- 
miſes, before they give their judgment thereon 
Gay is therefore given to the cad par parties here, until | 
in , to hear their judgment thereon, for 
5 the ſaid juſtices here are not yet adviſed there- 
of Tee | 5 


"hd the id J. as to the ſaid plea of the faid Demunrer to . 
0. by him above pleaded in bar, ſays, that the plea plea. 


aforeſaid, in manner and form as the ſame is above 
pleaded, and the matters therein contained, are not 


ſufficient in law for the ſaid C. to bar the ſaid A. To be Gyn 


for having or maintaining his aforeſaid action 
thereof agaioſt him the ſaid C.; and that the ſaid A. 
is not under any neceflity, nor is he bound by the 
law of the land, in any manner to anſwer thereto, 
and this he is ready to verily : wherefore, for want 
of a ſufficient plea in this behalf, the ſaid A. prays 
Judgment, and his damages, by reaſon of the pre- 
miles, to be adjudged to him, &c, 


And 


316. 


Demurrer ta a 
replication, ' 


Demurrer. N 
And the ſaid John ſays, that the ſaid plea of the 
ſaid Henry, by him above pleaded by way of reply 
to the ſaid plea of him the ſaid Fohn, by him above 


pleaded in bar, and the matters therein contained, 
are not ſufficient in law for him the ſaid Henry to 


have or maintain his aforeſaid action thereof againſt 


bim the ſaid John; and that the ſaid plea ſo plead- 


ed in reply to the ſaid plea of the ſaid Fobn by him 
above pleaded and ſet forth, he the ſaid John is un- 


der no neceſſity nor is he in any wiſe bound by the 


laws of this realm to anſwer; and this he the ſaid 
Ping is ready to verify; wherefore, for want of a 
ſufficient replication in this behalf, he the ſaid John 
prays judgment; and that the ſaid Henry may 

e barred from having and maintaining his afore- 
ſaid action thereof againſt him the ſaid John. And 


. for cauſes of demurrer in law, according to the 


form of the ſtatute in ſuch caſe made and provided, 


he the ſaid John ſhews to the court here the follow- 


ing cauſes, (that is to ſay,)for that the ſaid plea of the 
ſaid Henry, by bim above pleaded by way of re- 
ply to the ſaid plea of him the ſaid John, by him 
above pleaded in bar, concludes to the country, 
whereas the ſame ought to have concluded to the 
court with an averment and prayer of damages, and 
not to the country; and alſo for that the ſaid plea 
of him the ſaid Henry, by him above pleaded by 


way of reply to the ſaid plea of him the ſaid Jahn, 


Joinder. 


by. him above pleaded in bar as aforeſaid, is in 
many other reſpects imperfect, inſufficient, and 
wants form, Oc, | 2 


And the ſaid Henry faith, That the ſaid plea by 
him the ſaid Henry, in manner and form afore- 


aid above by replying, pleaded, and the matter | 


therein contained, are ſufficient in law for the ſaid 
Henry to maintain his ſaid action againſt the ſaid 
Fobn, which ſaid plea, and the matter therein con- 
tained, the ſaid Henry is ready to verify and prove 
as the court ſha}! award. And becauſe the ſaid 


Toon 


Demurrer; 
John hath not anſwered the ſaid plea, nor in any 


manner denied the ſame, the ſaid. Henry prays 


judgment and his damages, by reaſon of the pre- 
miſes to be adjudged to him, &c. 


And becauſe the juſtices here will adviſethem- Curia adviſer 
ſelves of and upon the premiſes, before they give © 


their judgment thereon, day is given to the parties 
here until in fifteen days of Saint Hilary,to hear their 
judgment thereon, for that the ſaid juſtices here are 
not yet adviſed thereof, At which day here came 
as well the ſaid Henry as the ſaid John, by their at- 


ſeen, and by the juſtices here fully underſtood, it 
ſeems to the ſaid juſtices here, that the ſaid replica- 
tion, and the matters therein contained, are ſuffici- 
ent in law for the ſaid Henry to bave his aforeſaid 
action thereof maintained againſt him the ſaid John 
as the ſaid Henry hath above alledged. Therefore 
it is conſidered, that the ſaid Henry recover againſt 


the ſaid Fohn his damages, by occaſion of the not 


performing the ſaid ſeveral promiſes and undertak- 
ings: but becauſe it is unknown what damages 
the ſaid Henry hath ſuſtained by occaſion of the not 


performing the ſaid ſeveral promiſes and under- 


takings, it is therefors commanded to the ſheriff, 


Ec. (Vide title judgment by default, and final judg- 


ment thereon.) 


Iſſue, 


Continuance 
over and judge 
ment for the 


tornies aforeſaid, and hereupon the premiſes being plaintiff, 
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T 7 HEN che plea of defendant concludes to 

the country, the plaintiff may add the ff. 

militer forthwith, and deliver iſſue, and notice of 

trial: But when the plaintiff's replication con- 

cludes to the country; he may join the ſimiliter, 

make up the iſſue, and give notice of trial forth- 

with: but if the defendant's attorney immediately 
ſtrikes out the ſimiliter and returns the fame, with 

Notice indorſed thereon, that he will file a demurrer 
in the office, then the plaintiff will be obliged to give 

5 a rule to rejoin. 

Plaintiff added The plaintiff's attorney in this cauſe, added the 
— Ape ſimiliter to the end of his replication, and deliver- 
che iſſue without ed the iſſue with notice of trial to the defendant's 
— Is 2 attorney, who received it, but did not pay the iſſue 
— 2 2 money. In conſequence of which, the plaintiff's 
y for ii- attorney ſigned judgment, withayt giving a rule 
N ants to rejoin : Rule to ſet it aſide, on the ground that 
and held regular. a 1e 10 rejoin ought to have been given. Court 
(after conſulting the prothonotary, who ſaid that 
the practice was, not to give a rule to rejoin where 
the defendant had received the iſſue with the /im:- 

liter added by the plaintiff, and not ſtruck it out) 
diſcharged the rule with coſts. Boone v. Eyre. H. 
| Black. Rep. 254. „ | 
Valeſs iffueis Unleſs the iſſue be paid for on demand, judg- 
paid for. ment may be ſigned, contra practice in the K. B. 

| twenty-four hours is the limited time if the at- 

torney be abſent at the time of the demand ; the 

practice of both courts ſhould agree as to this 

point; and the practice of this court (if this ſtands) 

will be attended with great inconvenience to the 

agents in town. 2 . 

In any other caſe, the iſſue cannot be made up 

until there is a complete iſſue joined between the 

. „ n 


Y 


Iſſue: 


319 


In this court, the attornies themſelves make up How to make 
up the iſſue, 


the iſſue in form, and deliver to defendant's attorney 
a copy thereof, on treble penny ſtampt paper ; he 


paying for the ſame afterthe rate of 4d. per ſheet (72 


words,) and the duty; beſides the entry of his 
plea if ſpecial, 8d. per ſheet, if it was not filed, and 


ſo rejoindet, &c.; but if the general iſſue, only 23. 


and for filing his warrant of attorney 84. Note, if 
the iſſue be of the ſame term with the declaration, 
and the defendant has paid for one copy of the de- 


claration, he is to pay for a copy of the declaration 


again, as well as all the other pleadings ſubſequent 


to the declaration, although laid down the contrary 


in C:ote's Rep. 91. 


But if plaintiff charges more for the iſſue than 
he ought, the defendant's attorney muſt tender the 


money really due. Gardner v. Goodall. Barnes 263. 
or judgment may be ſigned. 8 

Judgment was ſigned becauſe the iſſue was not 
paid for, the defendant alledged he . more 
than was due, which was admitted. Motion to 
ſet it aſide. Court held, it is ſufficient if defendant 
be ready to pay ail juſt demands. We think the 


* 


If there be 2 


plaintiff's judgment cannot ſtand, being ground- 


ed on an overcharge. But as it does not appear 
that defendant tendered what was juſtly due, or de- 
clared himſelf ready to pay it, he is not intitled to 
coſts, Judgment ſet aſide without coſts, 
caſein Cooke's Rep. 93. is exploded, Atterbury v. 
Benſon, 2 Black. Rep. 1098. TT. 


The 


charge for more 
than is dues 


f the plaintiff has entered an appearance accord - What defend. 
ing to the ſtatute, he may charge it on the back of aut? attorney to 


the iſſue; and if the defendant's attorney will not 
pay for it, he may fign judgment. 


pa. 


Where the defendant is a priſoner, and he pleads Priſoners do not 
in perſon, the plaintiff cannot ſign judgment for not pay- 


_ Paying for a copy of the iſſue or demurrer book. 
| Cooke's Rep. 35. Lawſon v. Hambleten. 


In country cauſes the iſſue muſt be delivered to In county 
cauſes, to whom 


the agent in town, and not to the attorney in the 
country; and where it was agreed between the 
| | | country 


the iſſve is to 
be celivered. 
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SONS 


ls. An: 
country attornies, that the iſſue ſhould be deliver. 
ed in the country, and afterwards tendered to the 
agent in town, and not paid for, judgment. was 
ſigned, and held regular. Cooke's Rep. 94. Mount- 
let hen v. Templer. Ibid. 101. | 
Where the defendant pleads by his country at- 
torney, and the iſſue is not paid for by him, judgment 
| may be ſigned. Moore v. Hodgſon, Barnes 239. 
Attorney to en- Every attorney ſhall enter his warrant of attorney 
ter his warrant in every ſuit upon record in court, on pain of 10 /, 
. and further puniſhment by impriſonment at the diſ- 
cretion of the court. 30 H. 8. c. 30. / 2. 28 3 
Ed. 6. c. 32. 18 Eliz. c. 14. / 3. e 
When to be I- Warrants of attorney are to be filed of the term 
92 wherein any exigent is awarded, demurrer or iſſue 
Joined, or judgment entered, which ſhall firſt happen, 
and to be filed upon or before the eſſoign day of 
every Trinity term; and within twenty-one days 
aſter the end of every other term. R. H. 14 80 15 
:; Car. 2. reg. 2. | 85 \ | 
| Defendant's at · It is ordered, that every plaintiff's attorney who 
32 _ ſhall proſecute any cauſe to iſſue, ſhall upon the de- 
for filiog „l, livery of the copy of ſuch iſſue, receive of the de- 
rant. ſendant's attorney the fee for filing his warrant 
therein; and in caſe the defendant's attorney ſhall 
refuſe to pay for the ſame, the plaintiff's attorney 
ſha!l fign judgment in like caſe, as if the de- 
endant 's attorney had refuſed to pay for the copy 
of the iflue, or the entry of his plea z which ſaid 
_ plaintiff's attorney ſhall file as well the defendant's. 
as plaintiff's warrant of attorney, before his making 
| up his record therein, R. H. 2& 3 fac. 2. | 
Plaint ff ro file The plaintiff's attorney, in any action or ſuit, 
3 ſhall file his warrant of attorney with the proper 
| Fendantthe teim Officer, the ſame term he declares ; and the defend - 
he appears. ant's attorney ſhall file his the ſame term he appears. 
Stat. 4 & 5 Ann. c. 16. _ = 
Now let lone The warrants of attorney are now let alone till 
till iffoe ente le the record is going to be paſſed, or judgment ſigned. | 
„ | 


5 . Curt 


Iſſue. 5 | TEE 
Curt held, That defendant's attornies muſt pay Defendant's at- 
for iſſue books at their peri] ; and if they are not 8 pay for 
to be found, iſſue books may be left in the office, 
Glaſeock v. Martin. Barnes 24.3. 
Iſſue left in the office, notice left under e Ive left ia the. 
ant's attorney's chamber door the ſame day, plain- cffice, notice to 
tif's attorney could not find deſendant's attorney Cie hg 700 
that day, but next day found him and told him of gert day money 
the iſſue being left in the office, and demanded the 3 2 
money, which was refuſed, and judgment was win NCT. 
fizned; court held it regular, Glaſcock v. Martin. 
Barnes 243. 
The method of making up the iſſue in this. 
court, is like that of the King's Bench, by original, 
provided the proceedings are by original. | 
 N.B, The practice of this court is to make up 
the iſſue the ſame term in which it is joined, . 
the plea be delivered many terms back. 


Hilary Term, in the z0th year of the 
reign of King Geo ge the Third. | 
| Middliſex, to wit. Richard Fenn, late of Weft- Ie by original, 
minſler in the ſaid county, yeomon, was attached to 
. anſwer John Denn, of a plea of treſpaſs on the caſe 
1 go to the end of the declaration, “ uit, « 
& c ” 
Ihen begin a new line, and enter the plea, if it 
be the general iſſue, thus : 
And the ſaid Richard, by Robert Soiggott, his at- Plea, 
torney, comes and defends the wrong and injury, 
when, &c. and ſays that he did not undertake and 
promiſe, in manner and form as the ſaid Jahn hath 
above thereof complained againſt him, and of this | 
he puts himſelf upon the country; and the ſaid 
John Denn doth the like. Therefore the ſheriff is award of the 
commanded, that he cauſe to come here, in 8 days ve venire. 
of the purification, twelve, &c. by whom, Ec. | 
and who neither, &c, to recognize, Nc. becauſe as 
well, Ce. ; | | 
| N. B. The award of the venire is on the general „„ 
eturn * defure the trial, if for the f ſuatings after | 
. Y term; 
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322 | Iſſue. . 
term; if in term, then the firſt general return of 


the term. FI, ; 

If there are fpecial pleadings, viz. plea, replication, 
rejoinder, & c. they muſt be entered exactly follow- 
ing each other, as they are delivered; and in the 
margin of the iſſue name them, as, plea, replication, 
rejoinder, &. ; 1 + 

Where there are Where there are two or more iſſues joined, then, 

| _ 9 il. after the words, and the ſaid plaintif doth the like, 
make up iſſue, add theſe— Therefore as well to try this liſſue, as 
5 the ſaid other iſſue above joined, the ſheriff is com- 
manded, that he cauſe to come here, in three weeks 

of the Holy Trinity, twelve, &c, by whom, Ac. and 

who neither, &c, to recognize, &c. becauſe as well, 

De. : | | | 


Hou to make up an iſſue, where the defendants plead 
ſeparately.—ln this caſe, you add to each copy of the 
iſſue the two pleas, and join the ſimiliter to each of 
them, and then ſay, Therefore, as well to try the 
iſſue above joined _ the ſaid John Denn, as 
the ſaid other iſſue above joined againſt the ſaid Fob 
N:awell, the ſheriff is commanded, that he cauſe to 
come here, in, Cc. (as above.) - 


Fw againſt two defendants, where one lets judg- 
ment go by default, and the other plaads.— Go to the 
end of the plea pleaded by the defendant, and add 
the /imiliter thereto ; then ſay, And the ſaid Feb, in 
his own perſon, comes and defends the wrong and 
injury, when, Sc. and ſays nothing in bar or pre- 
cluſion of the ſaid action of the ſaid James, by 
which the ſaid James remains therein undefended 
againſt the ſaid 7ob, for which the ſaid James ought 

to recover againſt the ſaid Fob bis damages, by rea- 
ſon of the premiſes ; but becauſe it is unknown to 
the court here what damages the ſaid James hath 
ſuſtained by the means aforeſaid ; and becauſe it is 
alſo at preſent unknown to the court here, whether 
the ſaid John will be convicted of the premiſes upon 
which the above iſſue is joined between the (aid 

| | | | James 


| Aue. | _- 3 
James and the ſaid- Jobn, or not + and becauſe 
it is neceſſary and convenient that there be bur 
one taxation of damages in this ſuit ; therefore 
let the giving of judgment in this behalf be ſtayed, 
until the ſaid iſſue between the ſaid Fames and John 8 
de determined; and as well to try the iſſue above | 
joined between the ſaid 2 John, as to in- 
quire againſt the ſaid Fob, what damages the ſaid 
Fames bath ſuſtained in this behalf ; the. ſheriffs 
are commanded, that they cauſe to come here, in 
eight days of the purification, twelve, &c, by 
whom, &c, and who neither, c. becauſe as well, 
e. „„ | | N 
If the venue is in a county palatine, there muſt 
de an award of a ſpecial venire and mittimus, which 
will be as follows, after the /imiliter is added, | 
Therefore let a jury be made thereof; and be- Iſſue in a county 
cauſe the ſaid iſſue between the parties aforeſaid N'latiae. 
ought to be tried by men of the county palatine of 
Lancaſter, to wit, of the ſaid county, where the 
writ of our Lord the King doth not run, and not 
elſewhere; therefore to try the iſſue between the 
parties aforeſaid above mentioned, let the record of 
the plaint aforeſaid be ſent to his majeſty's juſtices 
of the ſaid county palatine of Lancaſter, ſo that the ſame 
Juſtices, by his ſaid majeſty's writ of that county, be 
duly made out, and to the ſheriff of the ſame county 
directed; do command the ſame ſheriff, that he 
cauſe twelve good and lawful men, of the body of 
the ſaid county of Lanca/ler, to come before the 
ſaid juſtices, at their next general ſeſſion of aſſize, 
to be holden for the ſaid county, after the ſaid re- 
cord ſhall be delivered to them; each of whom, Cc. 
by whom, Sc. and who neither, &c. to recognize, 
Sc. becauſe as well, c.; and when the verifica- 
cation and iſſue aforeſaid ſhall there be made and 
tried, that then the ſaid juſtices ſhall ſend the record 
of the plaint aforeſaid, together with every thing that 
ſhall be done thereupon, before them, in his ſaid 
majeſty's court there, to his majeſty's juſtices at | 
W Aminſler here, in a certain day which the ſaid i 
| | S 4 „„ L 
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juſtices ſhall appoint the ſaid parties to be in the 
| | ſame court, there to hear judgment thereupon. 
Welch iſſue. If it is a Welch iſſue, to be tried in the next En. 
gliſb county, the award of the venire is thus: 

And becauſe the iſſue aforeſaid, between the 
parties above joined, ought to be tried by men of 
the next Engliſb county to the ſaid county of Car- 
marthen, and not elſewhere ; and becauſe the county 
of Hereford is the next Engliſh county to the ſaid | 
county of Carmarthen, therefore let a jury of the 
ſaid county of Hereford, &c. come before our juſ- 
tices at We/tmin/ter, in eight days of the a? po 
tion, who neither, c. to recognize, &c, becauſe 
as well, &c. e | 

VN. B. In a elch iſſue, when tried in the next 
Engliſh county, the jurata, venire, and habeas corpora 
Juratorum, are the ſame as if the venue was Jaid in 
that Engliſb county, . 
If there has been If there has been a plea in abatement, and judg- 
a plea bon do ment of re/pondeas outer awarded, after which de- 

_ make oo Mie. fendant pleads in chief, yet the plea. in abatement 
ought to be entered on the iſſue, and niſi prius re- 
cord ; for as it is in the plea roll, it muſt be men- 
tioned in the niſi priut record, otherwiſe it would 
not appear to be a trial in the ſame cauſe, and judg- 
ment would be arreſted. Cartb. 447. 5 Mid. 


99. | | £ 

How when the g If the ſheriff be a party to the ſuit, go to the 
Geriff is a patty. end of the ſimiliter, then ſay, «And becauſe it is 
| ſuggeſted to the court here, that the ſaid William 
Newman, Eſquire, and Thomas Baker, Eſquire, is 
| ſheriff of the county of Middleſex, It is therefore 
commanded to the coroners of the ſaid county, that 
they cauſe to come here, in eight days of the puri- 
fication, twelve, c. by whom, &c. and who 
neither,” &c. And the venire and habeas corpora 
are directed alſo to, and returned by the coronets; 

pay them ſame as you do the ſheriff in all caſes. 


Foterint the O entering the iſſue. By rule Hil. 11. Ces. l. 
8 Every iſſue ſhall be entred on record of #6e 4%, 


Aue. ä 
in which it was ; jeined, notwithſtanding any ater To be entered 
given by the attornies, or their agents, on either; 
ſide, to the contrary, and that whoſoever ſhall offend 
ſhall be deemed guilty of contempt of this court, 
and be proceeded againſt accordingly. The clerk 
of the treaſury 1s to require any perſon to produce 
ſuch proceedings, for- the better diſcovering when 
iſſue was actually joined. Ibid. 

If the plaintiff 's attorney delays making the How to mam 
entry, defendant's attorney may get a treaſury rule 
from the ſecondaries for him to enter the iſſue on 
record, **-within four days after notice gium; pay 
45, 6d. and ſerve him with a copy thereof; if he 1 
does not docket and carry in the roll complete —_ 
fore the time expired (viz. four days after the ſer- 
vice), defendant's attorney may ſign a non pros for 
want thereof, If the rule is ſerved on Friday, de- 
fendant has all Twe/day to enter the iſſue. Barnes 


318, Margerum v. Fenton. 
If the action be laid in London, Miduliſer, or in When rule may 


joined. 


be given to enter 


the country, defendant cannot give a rule to enter in toun. 
the iſſue the ſame term it is joined, but muſt ſtay till 
the next term, 

And if the plaintiff wants time to enter the iſſue, How to get tims 
de may apply to a judge for a ſummons for that pure enter. 
poſe : pay 2 5. ſerve copy on defendant's attorney, 
and attend thereon, and the judge, on hearing, will 
give time for that purpoſe. | 

How to enter the iſſue purſuant to the rule.— Get a How to enter 
roll from the prothonotaries office, of the term in OR 
which the iſſue is joined; make out the warrants of mn 
attorney of the ſame term, on a plain piece of - 
parchment, thus: In the Common Pleas, Michael- 
mas term, in the 3oth year of the reign of George the 
Third,—— Middleſex to wit, Richard Fenn puts in Warrant of at- 


| bis place J. U. bis attorney, againſt John Denn if.“ for plain · 


2 of, Kc. yeoman, in a plea of treſpaſs on the 

caſe. | 

Middleſex, to wit. The ſaid John Denn puts i in The like for 

bs place J ohn Roe, his attorney, at the ſuit of the defendant, 
Y 


3 fard 


the term it is I 


326 | Jfne: 
ſaid Richard, in the plea aforeſaid, Take it to the 
warrant of attorney office, and file it; pay 84. in 
debt caſe 15. 4 d. then take the roll to the protho- 
| Notaries ; pay for the entries 8 d. per ſheet, and 
| docket ſame. ; 

T he natureof MN, B. The nature of the action muſt be ex. 
| diele. be er preſſed on the warrant of attorney, according as the 
5 | caſe ſhall be, as thus: In a plea of treſpaſs and aſ- 

fault ; in a plea of treſpaſs, aſſault, and falſe impriſon- 
ment; in a plea of treſpaſs; in a plea of treſpaſs on 
the caſe; in a plea of treſpaſs and ejettment ; in q 
plea of debt; in a plea of detinue. No. 


Notice 
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Notice of Trial. 


XO cauſe whatſoever ſhall be tried at 2% prius Notice of trial 
N before any judge or juſtice of afſize or »/ 3 3 
prius, or at the fittings at Londen or Weſtminſter, On ee: 
where the defendant reſides above forty miles from the I 
ſaid cities reſpectively, unleſs notice of trial, in writing, 
has been given at leaſt ten days before ſuch intended 
trial. Stat. 14 Geo, 2. c. 17. ſ. 4. | | | 
The practice is, if the defendant lives within forty Eight days in 
miles of London, eight days ntice, excluſive of the day, en OT. 
is to be given, where the venue is laid in London or in forty miles. 
Middleſex : but if the venue be laid in the country, | | 
then ten days excluſive muſi be given, | : 
Defendant lived above forty miles from London, When fourteen 
and plaintiff proceeded to trial at fittings there, up- * reguifte, 
on ten days notice; no defence was made, and de- 
fendant inſiſting that he was intitled to fourteen 
days notice of trial, moved to ſet aſide the verdict ; 
and had a rule to ſhew cauſe, which was made ab- 
ſolute. Cur. Before this act, fourteen days notice 
was the ſettled practice; and unleſs neceſſitated, the 
court will not be bound by an act made to take a 
benefit from defendants, The practice or law of 
the court, cannot be taken away but by negative 
words, viz. there ſhall be no more than ten days 


notice; fourteen days notice, notwithſtanding | * 
this act, ſtill neceſſary. Barnes 305. Bowler v. | | 18 
Fenkin, 3 : =_ 

The defendant a foreigner uſua]ly reſiding at Arreſt in Low "ns 
Dunkirk, was arreſted in London the beginning of fees defendant "nl 


April, and put in bail. On the 16th o April, he kirk, four- 
left London, and went to Scotland, and from thence teen days no- 
to Dublin, On the 18th of May declaration de- dice. 5 
livered to his attorney in London, who within four | 9 
days pleaded the general iſſue. On the 25th of 9 
May, the plaintiff delivered the iſſue with eight | = 
days notice of trial for the third of June, fitting | = 
aſter term, Motion to put off the trial, by Waller 


Y 4 | 5 Serj. 


4 
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Serj. for the defandant, which was oppoſed, ſaying 
eight days was ſufficient notice, Cur. The Stat. 
14 Geo. 2. c. 17. requires ten days notice, and 
the practice of the court 14, where the defendant 
reſides above 40 miles from Londin; wherever he 
happens to be arteſted, or wherever the venue is 
laid. Rule diſch. Brind v. Torris. 2 Black, Rep, 
13205. ; 
 Fourte-ndags Motion to ſet aſide verdict, eight days no- 
rg rs tice of trial given, and defendant lived in Jreland, 
living in Ire= no defence. It appeared that defendant was in 
land, town three months in lodgings at a bagnio. Cur, 
The plaintiff ſhould have given 14 days notice of 
trial. Rule abſolute. Gorman v. Boyle, Pradi, 
Reg. 388. | | 
- naar It is ordered in all caſes in which there have 
Whole tern“ no. been no proceedings for four terms, excluſive of 
tice of tiial to the term in which the laſt proceeding was had, the 
be siven; party who deſires to proceed again ſhall give a 
term's notice to the other of ſuch proceeding ; ſuch 
notice ſhall be given before the eſſoign day of the 
fifth, or other ſubſequent term ; that a judge's 
ſummons, if no order be made thereupon, ſhall 
not be deemed a proceeding, but a notice of trial, 
though afterwards countermanded, ſhall be deemed . 
| a proceeding within this rule. R. Ea. 13 Geo. 2. 
og But if the defendant has delayed the cauſe by in- 
; Juncétion, then it being his delay there needs not 2 
term's notice of trial, for the rule only extends to 
voluntary deloy, by the plaintiff himſelf, Boſworth 
v. Phillips. 2 2 Rep. 14 . a 
ice nee, The trial had been put off latt term on motion o 
— aal ler defendant to the firſt fittings in this term. And , il. 
acertain dag. fon for the plaintiff, who had given no freſh notice 
of proceeding to trial, now moved to put it off till 
the ſittings after term. The court granted the 
rule, but doubted the neceſſity of the motion, it 
being certified, that notice of trial muſt. be given 
by the plaintiff, notwithſtanding a ſpecial day is 
fixed by rule of court. Ellis v. Trufler. 2 Black, 


Where notice of trial is given on the iſſue book, Notice of trial 

it muſt be given to the agent; becauſe the iſſue rr uy _ 

can be delivered no where but in town. agent in town, © 

| Notices of trial and countermands, nitices of executing _—_ otherwiſe 

inquiries and count:rmands, may be either given to 5 

the attorney in the country, or to the agent in mands. 

town. Attornies in the country are to take no 

notices but of trial, inquities, and their counter- 

mands. That countermand of notice of trial may 

be given either in town or country. Taſbburn v. 

Havelock, Barnes 306. MA. 16 Geo. 2, Mount- 

fiephen v. Templar. Coote's Rep. 94. | 8 | 
Sunday is accounted a day in theſe notices, fo it Sunday reckon- 

be not on the day on which the notice is given, % %%. 
If the plaintiff gives notice of trial, and pro- If notice is giv- 

ceeds not, he cannot try it without new notice, as © and plaintiff 

g _ by conſent, or rule of court. R. M. ceed, he mon 

1054. J. 20. a 5 give new notice. 

Häͤeretoſore, where the plaintiff concluded in pleading 

ad patriam (to the country), he could not give notice of 

trial till the defendant had joined iſſue, which he was 

not obliged to do till a four-day rule for that purp1Je Was here the plain - 

expired, But now, in all cafes where the plain- tiff concludes ad 

ulF concludes ad patriam, the defendant's attor- ah, defends 

ney muſt accept notice of trial on the back of ©, notice of 

ſuch pleading, whether the ſame be delivered to trial on the back 

the defendant's attorney or agent, or left in the f the pleading. 

proper office, where the ſame may be left by the — 

courſe of the court, and ſuch notice ſhall be as ef- 

_ as if iſſue had been actually joined. Trin. 

2 Geo, I, | | 5 24 . 

N. B. Or ſuch notiee may be given ſubſe- 

quent. * | | SI. f 

| Ordered, That in every cauſe where the plaintiff when the plain- 
Concludes ad patriam, and gives notice of trial, on tiff concludes ad 

the back of the pleadings (purſuant to the R. 2 — 

Geo. 1.), if the defendant does not Join iſſue on accept of notice | 

ſuch pleading before the rule be out, then, after of executing in- 

judgment obtained, the defendant's attorney ſhall Je from the 

be obliged to accept notice of executing a writ of trial was given. 

inquiry, from the time that notice of trial was 

given 


* 


| 
| 
| 
} 
| 
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given on the back of ſuch pleading as aboveſaid. 

R. Hil. 6 Ges. 1. | 4 | 
Notice of trial, Notice of trial, or of executing a writ of inquiry, 
or inquiry, given given to a defendant, when his attornęy has ap- 


e peared, is not good notice. Lee v. Bradford. Barnes 


| torney is not 300. But when his attorney is not known, then the 


known; aliter notice muſt be given to the defendant. Higgins v. 
if he is. Stewart, Cooke's Rep. 62. | 5 


In the Common Pleas. | | IE. 
| John Denn againſt Richard Fenn. 
Notice of trial, Take notice of trial in this cauſe, for the ſittings | 

: after this preſent Trinity term, to be held at We. 
minſter Hall, in the county of Meddleſex, dated the 
55 day of February 1790. | 
ED = Yours, Ge. . 
To Mr. C. D. Attorney F. L. Attorney f 
for Defendant. Pleainiiff. £4 


The like for Tf it be in London, ſay, * At the Guildhall of the 


mae c city of London;“ if tried at the fittings within 
term, then ſay, To be tried at the firſt, ſecond, or 
« laſt fitting within this preſent Trinity term to be 
% held at Weſtminſter Hall, in the county of Middle- 


„ | | 
If in the couns I, in the country, ſay, Take notice of trial in this 
Wye cauſe for the next aſſizes to be held at Oxford, in 
and for the county of Oxford Dated, c. Yours, 
3 | | OR 
Short notice Court held, That ſhort notice of trial ſhould be 
0 days, at leaſt as much as is ſufficient to countermand a 


notice, viz. 1wo days, Butter v. Fohnſon. Barnes 

301. Pract. Reg. 444. S. C. N 
Notwithftanding Court held, That notwithſtanding a peremptory | 
a peremp2'y g undertaking to try, it is neceſſary to give notice of 


1 trial; and the prothonotary refuſed to tax a de- 


fendant's coſts, in attending at the aſſizes, in ex- 
e of the plaintiff's trying the cauſe, as no 
uch notice was given. field v. Weeks. H. Black. 


Rep, 123. 
| | | Countermand 
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Countermand of Notice 97 Trial. 


Tris muſt be in writing; and if the action be Countermand of 
in Londin or Middleſex, and defendant lives within a of trial 
forty miles of London, tuo days, excl.ſive of the day ee, ” 

in which the countermand is delivered, are ſfut= 
ficient. 

But if the venue be laid in the country, 4 x days In «the country 
are to be given at leaſt before the intended trial, 
Stat. 14 G:0. 2. c. 17.3 or if the venue be laid in 
London or Middleſex, and the defendant lives above 
forty miles from wn fix _w_ at leaſt, muſt 2 
de given... 


'? 


In the Common Pleas. Denn againſt Fenn. | 
I hereby countermand the notice of trial given Conte mand of 
you in this cauſe. Yours, &c. Which is di- notice of trial. 
rected to, and ſerved on defendant's attorney. 
A notice of trial may be countermanded in the May be 
country. Barnes 306. Taſbburn v. Havelock. , Sten te the 
No notice or countermand is good, if given on? tv erger. 
3 Sunday. Dighton v. Dalton. Cooke's Rep. 15. 
After a notice is countermanded, it cannot be 
continued, Smith v. Hef. Barnes 301. 
Although the record is made a remanet, yet the 
notice of trial may be countermanded, Powey v. 
Walter, Prat. Reg. 393. | 
It is ſaid that Saturday for Monday is good. Staf- 
Ferd v. Thomſon. Pratt. Reg. 395. I do not think 
ſo, although ſo certified by the officers of the 
court, 
There was a fr days notice of trial for the Countermand of 
ſittings in term, which was irregular; and there- ? void notice of 


rial, 
upon the plaintiff gave an eight days notice, Pur-rice 5 


porting, that the notice of the trial of this cauſe was not ce, if given 


continued till the ſittings after term, Motion to ſet roy regulas. 
aſide the verdict, and was inſiſted, that the firſt 
notice being a nullity, it could not be continued, 
_ | | | but 
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Trial. 
but that freſh notice ſhould have been given, 
Barnes 97. cited. there was alſo a rule to be 
preſent at taxing coſts taken out, Gould, ]. 


the firſt notice is a nullity, and therefore not 
capable of a continuance. But the ſecond is a 


good ſubſtantive, new notice, and gives full and 


complete time to prepare for trial. I alſo look 
upon the rule to tax coſts as a waiver. Blackftone, ], 


There is no ſettled preciſe form of notice required, 


MF: 
2 


Sufficient if it apprizes the defendant with cer- 
tainty, that the plaintiff means to proceed to trial, 
It is indifferent whether he ſays / renew, or I con- 
tinue the former notice, provided there be ſufficient 
time, according to the rules of the court. I think 
this in itſelf a new and goed notice. I give no opinion 
as to the waiver, as I find the officers have doubts 
about it. The idea of continuimg, aroſe from the 
rule 1654, which allows a plaintiff, who has given 
notice of trial at one fitting, but finds himſelf un- 
prepared, to give freſh notice for the next ſitting, 
though the intermediate time ſhould be leſs than 


the rules of the court require upon an original 


notice, But the word continue is not to be found 
in the rule, ſo that it is not a technical term, but a 
mere colloquial expreſſion. Nares, J. of the ſame opi- 


nion. It it not uncommon to conſtrue the rules 
of 1654, according to the Hpirit, and not the letter, 


In London or 
Middleſex, no- 
tice may be con- 
tinued to the 
next fitting, 


as in the caſe of rules to plead, &c.; and I think this 
good original notice; and alſo that the objection (if 
any) has been waived. Rule diſch. with coſts. 
Tyte, aſſignee of Smith, v. Steventon. 2 Black. Rip. 
1298. | 


Continuance of Notice of Trial, 


In London or Middleſex, if notice be given of 2 
trial for one fitting, and the plaintiff be not provid- 
ed to proceed; if he gives notice before that fitting 
that he will try it the next ſitting, that tobe held 


convenient notice. R. M. 1654. ſed. 21. 
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Cur. Continuing notice of trial from one fi tting Notice of trial 
to another is like ſhort notice, and notice cannot be _—_ 
continued but once, much leſs from the laſt ſitting 2 
to the next term, which is above eight days. It 

is all one whether the plaintiff ſays, I give t 

notice, or, I continue my notice, provided there be full 

eight days notice. Boyce v. Twift and others. Pract. 

Reg. 306. Barnes 292. S. C. 

Plaintiff's attorney gave notice thus, 7 hereby mu contin. 
countermand the notice of trial given for the ſecond manded and con- 
ſitting, and continue the | ame till the third fitting, Per — 
cur. After a notice is countermanded, it cannot be 
continued. Verdict ſet aſide. Smith v. Hoff. Barnes 
301. Pract. Reg. 394. S. C. | 

There muſt be two days notice of continuance Two days 
given, 17:nday for Wedneſday, Price v. Bambridge, notice. 

Barnes 297. 

I hereby continue the notice of trial given you Notice of con 

in this cauſe, to the ſitting after this preſent * tinuance. 


term. Dated, Ne. 
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of putting off che Trial. 


JF one of the defendant's witneſſes be out of 
the way, and cannot be ſubpœna'd to come to 
the trial of the cauſe, he muſt apply to the court 
to put fame off, upon payment of colts, This 
motion requires notice, and affidavit of the ſervice, 
and alſo affidavit of the abſence of the witneſs, 
and that he is material, where he is, and when he 
is to come to town, or expected; and the motion 
muſt be made tts days before the day of trial, or the 
court will refuſe it. Barnes 442. Bourne v. Church, 
Sellon v. Chamberlayne 444. The affidavit formerly 
was obliged to be made by the defendant himſelf, 
and by no other perſon, Barnes 437. Prat. Reg. 
405. Carter v. Uppington : but lately, the court ob- 
ſerving that there might be many caſes in which a 
third perſon could ſwear another to be a material 
witneſs, and defendant himſelf could not, they al- 
lowed a third perſon to make it; and inſtanced a 
factor ſelling goods for his principal, and employ- 
ing a porter to deliver them. Barnes 448. Day v. 
Samſon. Rs 
It appearing, the witneſs being material was 2 
matter that did not come to defendant's knowledge 
time enough to move two days, before the laſt day 
appointed for trial, the ſame was put off, Barnes 
452. Hart v. Whitlocke. | 
If a trial is put off, the practice is only to put 
it off till the next term, and not for a longer period. 
Barnes 440. Stratford v. Marſhall. Although in this 
caſe, it was put off from Eaſter to Michaelmas, be- 
cauſe ſworn that the witneſs was gone to ſea, and 
not expected home till Auguſt. | 
The court ſuffered affidavits to be read, taken 
before a vice-conſul abroad, to put off a trial. 
 Koriſh v. Kennedy, Barnes 466, : Take 


Trial. =— 


Take notice, that this honourable court will be Notice of mo- 
moved on Monday next, or fo ſoon after as counſel © 
can be heard, that the trial of this cauſe may be 
put off until next Eaſſer term, on account of the 
abſence of a material witneſs on behalf of the de- 
fendant. 18 1 Vours, Cc. 


In the Common Pleas. A. B. againſt C. D. | 
C. D. of, &c. the defendant in this cauſe, maketh Affidavit to put 
oath and ſaith, That the iſſue was joined in this off trial. 
cauſe, this preſent Hilary term ; and that notice of 
trial was given for the laſt ſittings within the ſaid 
term. And this deponent further ſaith, That J. B. Believes that he 
of, Cc. is a material witneſs for him this deponent, fl bas. 
in the ſaid cauſe, as he is adviſed, and believes to Burn 448. 
be true; and that he cannot ſafely proceed to the 
trial thereof, without the teſtimony of him the ſaid 
J. B. And this deponent further ſaith, That 
| he hath endeavoured to find the ſaid J. B. out; 
and that he hath been to the houſe of the ſaid 
J. B. and was informed that he was gone to 
Exeter, in the county of Devon; and that he this 
deponent hath ſent there, for the purpoſe of ſub- 
peenaing him; but that the ſaid J. B. is gone 
from there, as this deponent hath heard, and verily 
believes to be true; and that he this deponent can- 
not get any information where the ſaid J. B. is, 
but is informed that he will be at home in one 
month; and that he this deponent hopes and ex- 
pects to be able to procure the preſence of the ſaid 
J. B. within the firſt ſittings of next Eaſter term, 
If it appears that the witneſs went out of town, 
or abroad, or beyond ſea, aſter notice given, the 
court will not put off the trial for it, as the defend- 
ant might have ſubpcena'd him in time. Barnes 
442. Bourne v. Church, Affidavit made of the 
abſence of a material witneſs by the wife of the 
22 held inſufficient, 1bid. 437. Gray u. 
aiton, | | 9 
The rule to ſhew cauſe is drawn up at the ſe- 
condaries, pay 5s. ; ſerve copy on the plaintiff's 
| attorney, 
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attorney, and ſbetu the original; then make affidavit 
of the ſervice of the rule, ( and at the fame time, that 
you ſbewed the original rule give brief to a ſerjeant 
to make the rule abſolute, which being done, draw 
up rule at ſecondaries, pay for ſame 6s. 6 d.; get 
appointment thereon at the prothonotaries to tax 


the coſts, N. B. The coſts muſt be paid forthwith, 
as the rule is conditional on the part of the defend- 


ant to perform. 


Coſfs 


[ 337 J 
Coſts for not proceeding to 


N caſe notice of trial be given, and no proceed- Where coſts of 


ing, the defendant upon motion, to have his amen 


coſts of his former attendance to be taxed by the 
prothonotary ; unleſs the plaintiff give the defend- | 
ant warning in convenient time, that he would 
not proceed, or ſhew cauſe, to be allowed by the 
court in excuſe of ſuch coſts. R. M. 1654. Seer. 


21.. | | | | 
Agreed by the judges in the Treaſury, that the Prothonotary 
pfrothonotary may tax coſts, for not going on to . 
trial at diſcretion. Anvn. Pract. Reg. 404. 
Coſts are to be paid, notwithſtanding the de- Cofts notwith- 
fendant enters a ne recipiatur, becauſe the default is eee ” 
in the plaintiff in not entering his cauſe in due * 
time, Duell. qui tam v. Stow. Cooke's Rep. 60, 
Pract. Reg. 406. S. C. 1 1 
It appearing that the cauſe was entered with the No coſts if 
marſhal, that one material witneſs was ſerved with more por 
& ſubpcena, and could not attend, and another was ful. 
diſabled by a fall from his horſe; the rule for coſts 
for not proceeding to trial was diſcharged. For here 
the plaintiff hath made no wilful default, if he had, 
though he was executor, he muſt have paid them. 
Ogle Extor. v. Meffat. Barnes 133. | 
Coſts cannot be allowed for a witneſs, who ſet A witneſs not 
out before the countermand of notice of trial, Heſ- Allowed coſts, 
ter v. Hall. Barnes 377. | | 
The prothonotaries declared, that no coſts can No cofts ona 
be allowed for a remanet, or a reference, there lemanet, ora 
being no proceedings thereon, except on a re- . 
ference there be an agreement that the coſts 
ſhould attend the event of it. Bracher v. Cotlon. 
| Gooke's Rep. 1 38. LETT” $6 
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Tales net Where the plaintiff or defendant might have 
prayed, colts. prayed a tales, and the caufe goes off on that ac- 
count, coſts are in future to be allowed. Sparrow 
| v. Tur ner. 2 Wil: 366. PEEL ISLES 30s 
If application for Tt has been determined, and is now the practice 
_ 6 jade. Of this court, that if the-defendant obtains a rule 
V judg- x 
meat, for coſts for not going to trial, he ſhall not have a 
| rule for judgment, as in the caſe of a nonſuit, 
Barnes 316. Ogle v. M fit. But if any ſubſequent 
lache is made, a judgment, as in the caſe of a non- 
ſuit, may then be applied for. And as theſe coſts 
are always allowed in the latter rule, there does not 
ſeem any neceſſity ever to move for the former one; 
but in caſe it ſhould be thought requiſite, the fol- 
How to proceed. [owing is the mode of proceeding : Go to Wee g 
ter, and apply to the ſecondaries, who will move for 
a treaſury rule, or give a brief to a ſerjeant with 
10s. 64, to move for ſame, which is granted of 
courſe, without an affidavit ; draw up rule, and 
ſerve copy with the prothonotaries appointment- 
ment on plainuff's attorney; pay for rule 6s. 
When you attend the prothonotary to tax the 
coſts, you mult then have an affidavit of the fact, 
 .__- as follows: | | T2 
_ Aﬀdavitte H. B. of &c. the defendant's attorney in this 
; | coir an cauſe, maketh oath and faith, That iſſue was joined 
tri»! purſuant to in the ſaid cauſe in Hilary term laſt paſt, and 
the rule of M. notice of trial was given thereon for the ſitting after 
1554 the ſaid term; and that the plaintiff did not pro- 
ceed to the trial thereof, nor did he countermand 
the ſame in due time, according to the rules of this 
: ' honourable court. | : | 
General rol- re. The general rule reſpecting theſe coſts, is, that 
"a thei where there has been a regular countermand, or a 
CE, reaſonable excuſe, why plaintiff did not proceed to 
the trial, no coſts will be allowed, 3 
If there are witneſſes extra, or ſubpœna, you ma 
| 5 on and ſhew this in the affidavit, as in an affi- 
| davit of extra colts. _ 
Where both in- Both plaintiff and defendant gave notice of trial, 
titled to col. neither went to trial; held both intitled to coſts. 


Reading v. Grafton, Pra. Reg. 405, * 
5 | | | 0 


— 
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The demand of coſts to be paid, muſt be at the Demand. 
| Tame time the rule is ſerved, Britton v. Dickinſon, 
Barnes 120. | 3 
The rule may be drawn up payable to the de- The rule, 
fendant or his attorney; but if payable to both, | 
and the money on demand is refuſed, the defendant 
and his attorney muſt join in the affidavit for an 
attachment. N Sf 5 . 
When the coſts are taxed, a demand muſt be When coſts are 
made by the defendant, if the rule is made payable tax. 
to bim; if to etther him or his attorney, either ny 
make the demand; if to both, then on refuſal, 
make the following affidavit to move for an attach- 
ment: | 2 5 
J. W of Ac. attorney for the defendant in this Affidavit of de- 
cauſe, and Richard Fenn, of, Cc. the above-named mo _ re- 
defendant, ſeverally make oath and ſay, And firſt nt „ 
this deponent J. V. for himſelf ſaith, That he did trial purfuant to 
yeſterday perſonally ſerve the above named plaintiff 4 rule. 
with a true copy of the rule, and the prothonotaries 
allacatur thereon hereto annexed, and at the ſame 
time ſhewed him the ſaid original rule and allacatur; 
and that he this deponent did, at the ſame time, 
demand of him the coſts allowed by the ſaid pro- 
thonotary on the ſaid rule, but that the ſaid plain- 
tiff did not then, or at any time ſince, pay the 
ſame to this deponent, and the ſame now remains 
unpaid to this deponent: And this deponent 
Richard Fenn, for himſelf ſaith, That he hath not 
received the ſaid coſts allowed by the ſaid pro- 
thonotary on the ſaid rule hereto annexed, but 
that the ſame now remains due and unpaid to this 
deponent. | | 
N, B. In all caſes where you move for non- 
payment of money, when the rule is made payable 
to the plaintiff or his attorney, both muſt join, and - 
[wear negatively to the receipt at the time of the 
affidavit being made. | . | 
Motion for an attachment for the non-payment Affidavit of ſer- 
of 84, 85, coſts allowed; the affidavit ſtated, that WE OY | 
e abcut the gib of OR laft, he ſerved the demand. on or 
f 2 | 


Tyle about ſuch a day 
' i81uthcient. | 
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Attachment, 
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rule with the allocatur, and demanded the cofts of 


plaintiff, who refuſed to pay. Per curiam. The 
affidavit is inſufficient, for the words «on or about, 


leave the day of the ſervice and demand uncertain; 
and it might be on a Sunday, which is dies non jurid, 
So you muſt amend the. affidavit, for there is no 


rule to ſhew cauſe, but an attachment goes at once 
if affidavit be ſufficient, Brett ats. Wadbam. 2 Will, 
227. | 


Serjeant's fee is half a guinea; draw up the rule, 


and then make out an attachment againſt the 


plaintiff as follows (pay rule 6s. 64.) : 


George, &c. To the ſheriff of Middleſex greet- 
ing: Attach J. C. ſo that you may have his body 


before our juſtices at Meſtminſier, on Friday next 


after the octave of the purification, to anſwer us, of 
and concerning ſuch things as on our behalf ſhall 
be then and there objected againſt him; and have 
then there this writ. Witneſs, Alexander Lord 


Loughborough, at Wiſtmin/ler, the 23d day of 


ee in the zoth year of our reign. Doe v. Re. 
or non-payment of 81, 4s. coſts, taxed by Mr. 
Prothonotary Dickins, purſuant to a rule of court, 
Dated day of . 

The attachment is ſigned by the prothonotaries, 
pay Is. 4d. ſeal 7 d. warrant thereon 2 3. 4 d. and 


is to be returnable on a day certain, though the 


proceedings are by original. 


Trial 
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Trial by Proviſo, 


RIAL by proviſo is fallen into diſuſe, ſince 
the ſtatute 14 Geo, 2. c. 17. where the de- 
fendant may proceed to have judgment, as in the 
caſe of a nonſuit (unleſs in ſome caſes). | 
By flat. 7 & 8. W. 3. c. 32. If any defendant when trial by 
be minded to bring the iſſue to trial by proviſo, 28 may be 
(when by courſe he may) he may of the iſſuable ** 
term next preceding ſuch intended trial, to be had 
at the next aflizes, ſue a new venire facias, to the 
ſheriff by proviſo, and proſecute the ſame by write 
of habeas corpora, &c. with a niſi prius, as though 
there had not been any ven. fac. ſued out or return- 
ed in that cauſe, and ſo as often as the matter ſhall 
require. | | 
A trial by proviſo was ordained by the ſtatute, por what pur- 
to the end that the defendant might free himſelf of poſe ordained, 
ſuits brought againſt him, by trying the iſſue 
depending between them, in caſe the plaintiff 
neglects to try as he ought, by the rules of the 
court, | . | | 
By rule Mich. 1654. Se. 21. If the plaintiff Notice, 
give notice for a trial, and proceed not, the defend- 
ant may take it by proviſo according to law, giving 
notice eight or fourteen days, as the caſe requireth. 
That in Lenden or Middleſex, if no warning for In London and 
a trial, then the defendant not to take it by pro- eee 
viſo, to try it the ſame term; but afterwards he may try by proviſo, 
take it by proviſo according to law, giving eight or ſame term. 
fourteen days notice of trial, as the caſe requires, 
Ibid. Salk. 652. OY 5 
The defendant ſhall not try by proviſo, till there Not to try till 
be a laches in the plaintiff, except in caſes where there be laches, 
the defendant is as a plaintiff, as in Replevin, Prabi- "MY 
 bition, Quare impedit, which are to have return, | 
conſultation, and ſuit to the biſhop, N. en the rule. 
5 2 3 To a8 
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342 Trial by Provifo, > 


Record to be The ſtanding practice is, to make up the record 


| made upon one by proviſo, upon one default being made, the next 


default the next 
germs, 


term after iſſue joined. Williams v. Jones and 

another. Cooke's Rep. 101 © 

Tf onee record is If the plaintiff has once carried the record down 

carried down, to trial, and a new trial be granted, the defendant 

| 1 cannot move for judgment, as in the caſe of a non- 
vile | ſuit, but he muſt make up the record by proviſo, 

Porzglius v. Maddoc s. H. Blackſ. Rep. 101. 


Notice of trial, The defendant muſt give the ſame notice of trial 


by proviſo, as the plaintiff is bound to give him, 


Swale v. Leaver. Pratt. Reg. 388. viz. eight or 

fourteen days. Barnes 299, S. C. | 
Where both give Where both give notice of trial and do not go to 
— to trial, both are intitled to coſts for not proceeding. 
een. Keadiaę v. Grafton. Pracb. Reg. 405. | 


Judgment 


mn & = a, wc 


C 


ORMERLY if the plaintiff did not proceed 
to trial after iſſue joined, the defendant was 
(after a rule given to the plaintiff to enter his iſſue, 
and he had done it in purſuance thereof) obliged 
. to have a further rule for a record to be made by 
_ proviſo, if the plaintiff had made default; but to 
prevent that expence, the Stat. 14 Geo. 2. c. 17. 
enacts, (That where any iſſue is or ſhall be joined On the plain-- 
in any action or ſuit at law, in any of his Myjetty's f f on e ige 
courts of record at Maſiminſter, great ſeſſion of to un the 25 
Wales, Cheſter, Lancaſter, or Durham; and the court may give 
plaintiffs in any ſuch action or ſuit have neglected 9 
to bring ſuch iſſue on to be tried according to the ſuit; 
courſe and practice of the ſaid courts reſpectively, it 
ſhall and may be lawful for the judge or judges, at 
any time after ſuch neglect, upon motion made in 
open court (due notice having been given thereof), 
to give the like judgment for the defendant or de- 
fendants in every ſuch action or ſuit, as in caſes of 
nonſuit, unleſs the ſaid judge or judges ſhall, upon 
juſt cauſe and reaſonable terms, allow any further 
time for the trial of ſuch iſſue; and if the plainti 
or plaintiffs ſhall negle& to try ſuch iſſue within 
the time or times ſo allowed, then and in every 
ſuch caſe, the ſaid judge, &c. ſhall proceed to give 
ſuch judgment as aforeſaid; and all judgments #nd tohave the” 
given herein ſhall be of the like effect as judgments — 
upon nonſuit, and no other.“ Sec. 2. e SO Om 
Provided that the defendants ſhall, upon ſuch Defendant to 
judgment, be awarded his, her, or their coſts, ir bave coſts. 
agy action or ſuit where he, ſhe, or they would, 
upon nonſuit, be entitled to the ſame, and in no : 
other action or ſuits whatſoever. This ſtatute does The Aatute does 
not extend to a writ of right, ſo as to give coſts to the d ee tou 
| 7 4 | tenant,” writ of right, 
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344 Audgment as in caſe af a Nonſuit. 

tenant.” 2 Black. Rep. 1093. Newman v. Good. 

man. 2 
How to proceed In order to proceed to obtain this judgment after | 
jaczmest. isse delivered, and the plaintiff has not tried his 
* _ cauſe within that term (the ſame not being before en- 
tered on record), get a ſide bar rule from the ſecon- 
daries office, for the plaintiff to enter his iſſue on 
record, which expires in four days after ſervice; 
pay 5s. ſerve copy on the plaintiff's attorney. 
When the four days are expired, go to the pro- 
thonotaries, ſearch with them of - the term in 
which iſſue is joined, if the iflue roll is carried 
in, then proceed as follows, if not, ſign judg- 
_ of non pros. Which ſee under title Non 
ros. | | 

Rule moft firſt Per. Cur. In the firſt place a rule muſt be given 
LN for the plaintiff to enter the iſſue upon record, 
which if he fails to do, defendant may have a nn 
pros for want thereof, If plaintiff enters the iſſue, 
the roll muſt be produced in court, and thereupon 
defendant may move for a nonſuit upon the act of 
1 the eauſe parliament. Whenever the court admits the cauſe 
—— gs ſhewn by plaintiff, ſufficient to diſcharge the rule, 
point a future P” the court a point a future day for the trial, in 
dan for trial. country cauſes at the next aſſizes, in London or 
Middleſex, at a fitting at a convenient diſtance, 


Dings v. Price. Barnes 313. 


— 


In the Common Pleas. Denn v. Fm, 


Take notice that this honourable court will be 

moved to-morrow, or ſo ſoon after as counſel can be 
heard, that the like judgment may be given for the 

N. B. Notice is defendant, as in the caſe of a nonſuit, purſuant to 
require in this the ſtatute in ſuch caſe made and provided, Dated 


ws this day of 1790. 
| | | Yours, &c. | 
To Mr. C. D. Attorney A. B. Attorney for 
for the Plaintiff, the Defendant. 


In 


Judgment as in caſe of a Nonſuit. 

Tn the Common Pleas. | 

| Jiobn Denn, Plaintiff, 
REES, d 


5: 
Richard Fenn, Defendant. 


Alexander Brown, of &c. Gentleman, attorney 
for the above named defendant, maketh oath and 
faith, that iſlue was joined in this cauſe.in Michael- 
mas term laſt paſt, and notice of trial was given for 
the ſitting after the ſaid term, and that the ſaid 
plaintiff did not proceed to the trial thereof pur- 


Affidatit. 


ſuant to his ſaid notice: And this deponent further 


ſaith, That he did, on the day of | 


perſonally ſerve Mr. Charles Dodd, attorney for 


the plaintiff in this cauſe, with a true copy of 
the notice hereto annexed. | | 


That iſſue was joined in this cauſe in Michael- Or thus, if ao 


mas term laſt paſt, and delivered to this deponent 
the _ : day of —- laſt paſt; 
that no notice of trial was given, nor did the plain- 
tiff proceed to the trial thereof the fittings after the 
ſaid term, although there was time ſufficient to pro- 
ceed to the trial thereof, ſince the delivery of the 
ſaid iſſue. Vide the caſe of Youlfe v. Shells, further 
on. | | Nee 


joined, a general affidavit, fating, that iſſue was 


notice of trial - 


was given, 


If the motion is made in the third term after iſſue 


Joined in the former term is ſufficient, H. Black. 


Rep. 282. | SE 1 
Ingroſs affidavit on a 15. 64. ſtampt paper, ſwear 
it before a judge, and then ſpeak to Mr. Sherwood 
to have the roll in court; pay him 3s. 4 d.; give 


N. B. If roll in 


the treaſury, 


then get the 
crier to bring it 


affidavit to a ſerjeant, with a fee of 10s. 64. and he into court. 
will move for judgment as in the caſe of a nonſuit; in 


the evening draw up rule at the ſecondaries, pay 5s. 
b d.; ſerve copy thereof on plaintiff's attorney or 
clerk, ſhew the original, and on the day for ſhew- 
ing cauſe, have the affidavit of the ſervice ready, 


and add theſe words, and at the fame time ſhewed 


bim the ſaid original rule,” Give affidavit to a 
1 EOS > ſerjeant 


346 Judgment as in caſe of a Nonluit. 
ſerjeant with a guinea, to move to make the rule 
| abſolute z which, if no cauſe ſhewn, is of courſe; 
then draw up rule at ſecondaries, pay 6s, if of 
common length; take fame with a double half. 
crown ſtampt paper, make an incipitur of the de- 
claration thereon to the prothonotary's clerk, and 
he will ſign judgment; pay 7 5. 4 d.; then tax the 


o 
- 


| coſts, and take out execution, 
What is neceſſary On the part of the plaintiff, it is neceſſary for 
or plaintiff of him to ſhew ſome reaſonable cauſe why he did not 
— e proceed to trial by affidavit, ſuch as the abſence of 
pe a material witneſs ; the plaiatiff's own illneſs, that 
the defendant, by ſome act of his, hindered him 
from going to trial, or that the witneſſes were ill, 
or abſent, &c. not to be met with, or ſome other 
reaſonable or unavoidable excuſe. And note, a 
peremptory undertaking to try the next ſittings or 
aſſizes, will not do in this court. | 7 
Where a countermand is in due time, court direfs 
coſts of the application for judgment on the rule 
diſcharged, to abide the event of the trial, But 
if no countermand, then coſts to be paid of the ap- 
plication, | 2 | 1 
The nawe of If you ſhew the abſence of a material witneſs, 
the abſent wit= you muſt name him, and that all endeavours were 
neſs muſt be uſed to find him out, and ſhew when he is to re- 
_ turn, . 5 
| Plaintiff's own illneſs was held ſufficient to pre» 
vent judgment. Clarke v. Gorrill. Barnes 31 3 
An action gui tam is within the act. Barnet 
315: Sugar qui tam v. Webſter. 3 
cave to diſcontinue pending this rule to leu 
cauſe is wrong, and rule for judgment abſolute, 
Lowe v. Peacock. Barnes 316. : | 
Cofts of appli- Where the excuſe is ſufficient, as to witneſſes 
cation. being difabled by the gout, the court do not give. 
coſts of the application, aliter, where it is inſut- 
| ficient, Jones v. Stephenſon. Barnes 316. 
The plaintiff Motion for judgment, as in the caſe of a non» 


tee axes (ut the 0% of February 1789. Ive Joined 


Diſcontinuance, 


— 


Judgment as in caſe of a Nonſuit, 


that that ia which 
ifue is joined, to 
try his cauſe, 


Mich. term, 29 Geo. 3. Cauſe ſhewn was, 
iſſue was in fact joined on the 7th of December, 
in M. Vac. and that a note had been ſent to the 
defendant's attorney, purporting that the plaintiff 
could not proceed to trial, on account of the 
abſence of ſome of his witneſſes. Court faid, 
the application was premature, as the plaintiff 
| had the whale of the term next after that in whih 
i ſue wwas joined, to proceed to trial in. R. diſ- 
charged with coſts, H. Black. Rep. 123. Baker 


y. Newman. | | 


laſt term, E. 1788, and no notice of trial given, It per 1 — 


was contended that the plaintiff could not take two given in the 
ſteps in the ſame term; that notice of trial is not lame term. 
neceſſary to be given in the ſame term, in which 

iſſue is joined. Gourt were of opinion againſt the 
plaintiff, as there was time enough in the term to 

have given notice, and therefore made the rule 

abſolute. Frampton v. Payne. Trin. T. 1788. H. 


Black, Rep. 65. | 
as in the caſe Where ie we 


37 


Motion for judgment as in caſe of a nonſuit, Where i e Is 
iſſue having been joined within the fix firſt days of Jon early is 


A rule was obtained for judgment, 


joined of the let 


of a nonſuit on affidavit, that ifſue was jbined Nevis; aA. 


in laſt term, vi. E. 1789.“ 
Tin. term was, that according to the practice o 


The cauſe ſhewn in of the gert, the 


f affidavit ſhould 


this court, defendant was not intitled to the judg- — | 
ment, without ſhewing, that iſſue had been notice of trial 
Joined early enough in the laſt term, for the plaintiff even. 

to have tried his cauſe in that term, For any thin 

appearing in the affidavit, iſſue might have been 5 
Joined too late for that purpoſe, the defendant there - 3 
fore had not ſtated preciſely what was neceſſary to 

ſupport the rule. Court ſaid, In the next term 

ſuch a general affidavit would have been ſuf- 

_ Rule diſch. Woulfe v. Sho'ls. H. Black. Reps 

202, | | | 
Though further time for going to trial hath been Though forthe; 
biyen, yet upon reaſonable cauſe it may itil] be en- — 
Es | larged, ſhewn may be 
enlarged, 
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. Judgment as in cafe of a Nanſuit. 
larged, notwithflanding the rule be peremptory. 
—_— Milton v. Terrill. | 
If coſts are given, plaintiff muſt proſecute the 
rule, and pay coſts, or judgment may be ſigned by | 
| leave of the court, as the rule is conditional. 
| This jodgment Judgment may be had in caſe of a nonſuit in 
may be had replevin in this court (Barnes 317. though the 
PE III 4 B. have determined the contrary. Benth v. 
cott.) | 
After a year's In Triniy term, 16 Geo. 3. iſſue was joined. 
TS - Defendant moved for judgment as in caſe of a non- 
gment, as in — | : ; | 
caſe of a nonſuit, ſuit ; on ſhewing cauſe, it was contended, that as 
may be moved no proceedings had been for twelve months, neither 
— rl party could now proceed without a term's notice 
to the other, which had not been given previous to 
this motion. But the court held, that the rule of the 
13 Geo. 2. does not extend to motions of this ſort 
being made previous to the ſtatute, ſo determined 
formerly in Roe v. Dunning. Barnes 308.; but on 
hearing the merits, the court diſcharged the rule 
on the uſual terms. 2 Black. Rep. 1223. Manly 
v. Wartly. . | | 
How to proceed Tf the court let the plaintiff off upon a pe- 
4 — remptory undertaking, and he does not bring on 
ple A Wn" 7 the iſſue to be tried in purſuance thereof, the de- 
| fendant's attorney may apply for an office copy of 
that rule, and move the court for the like judg- 
ment as in the caſe of a nonſuit, for not having 
brought on the trial purſuant to that rule, which 
will be granted to ſhew cauſe; and N. B. Notice 
ſhould be given of this motion a-new. | 
Aﬀrdavitt F. B. of &c, attorney for the above named de- 

; fendant, maketh oath and faith, That this honour- 
able court was moved laſt Trinity term for the like 
judgment as in the caſe of a nonſuit; and upon 
ſhewing cauſe, the plaintiff peremptorily undertook 

| to bring on the iſſue to be tried at the fittings after 
| the ſaid term, whereupon the annexed rule was 
2 B. Let this made: And this deponent further ſaith, That the 


in the caſe it. plaintiff ſet down his cauſe for trial at the ſaid ſit- 
| _ tings, 


Judgment as in caſe of a Nonſuit- 349 


tings, but withdrew his record, and did not pro- 
ceed to the trial thereof purſuant to the ſaid an- 
nexed rule. 


Give this affidavit to a ſerjeant, with 10s. 6 d. Affidavit of 5 


to move; in the evening draw up the rule at vice of the no- 
the ſecondaries, pay 6 5.; ſerve copy on plain- mas, > 
tif*s attorney, make affidavit of the ſervice there= 

of; give it to a ſerjeant, fee 1/, 15. to make 

it abſolute; and then in the evening draw up the 

rule at ſecondaries; pay 64. and * ts Judgment 5 


2s before. 
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Trial at Bar. 


RIALS at bar very ſeldom happen, and 
| unleſs it appears to the court, that a queſtion 
of law of ſome nicety will ariſe, and that this will 
be ſo complicated with a matter of fact, that the 

- whole matter muſt be determined by the jury, under 


. the direction of the court, it will not be granted. 


Theſe trials are appointed by the fat. of Weſim. 2. 


where the cauſe requires magnam examinationem, lt 


has been granted in this court in an action for crin. 
con. upon an affidavit of defendant, that he had up- 
wards of twenty witneſſes to be examined; plaintiff 
having liberty to examine a witneſs before a judge, 
and defendant waiving his privilege of patlia» 
ment. Barnes 438. Lord Hilſborough v. Fefferyes, 
They are to be tried by a ſpecial jury. | 
A ſpecial jury in An action of covenant upon a charter party was 
London at the tried at the bar by a ſpecial jury of the citizens of 
LT, London, who all conſented to be ſworn, and waived 
any privilege as citizens of London, in not being 
obliged to go out of the city to ſerve on juries, 
Lockyer v. Eaft India Cimpany. 2 Wilſ. 136. 
Granted in Motion in ejectment for a trial at bar was made 
eee before before appearance, and granted for the next term, 
ppeatance. NY 5 of 
being Eaſter term, If plaintiff's motion had not 
been received before appearance, no trial at bar 


could be appointed till next Hilary term. Kor v. 


Doe. Barnes 455. 

Court not bound Cur, We are not according to the courſe of 
by the valve of the court bound down by the value of the premiſes 
ö queſtion, which is ſworn to be 100. per ann. 
As to ſtrict examination it is neceſſary in all caſes, 

and is nothing with reſpect to a trial at bar. When 

a long cauſe is to be tried, the judge will take a 

day extraordinary at the affizes. Froft v. Wadcuk, 

Barnes 447. 


Motion 


„ W * 1 


Sen a> ma mm a a= 


© © © 


Trial at Bar. . 268 - 


Motion made in MH. Term 1788, for a trial at Motion in N. T. 
bar in the next term, which was refuſed, that term fil Ter, in 
being an iſſuable term. Corp. of London v. Corp. 
of Din. H. Blackſ. Rep. 211. 


After iſſue joined (except in ejeAment) you may Cannot move till 


move to have a trial at bar (but this cannot be had nnn 
in London, the citizens not being to be brought out 
of the city) ; nor are they allowed in iſſuable terms, 
nor the ſame term the motion is made. Cooke's Rep. 
66. | \ . | ; 
In ejectment, the affidavit ſhould ſtate, That What affidavit. 
the eſtate for which the ſame is brought is of the gw. dares 
value of per annum; that there are many , | 
witneſſes to be produced on each fide, ſeveral of 
whom reſide in remote parts in B. and V. and 
others in L. and H.; and that deponent is ad- 
viſed, and believes, that the leſſors of the plaintiff's 
title will in a great meaſure depend on the deduction 
of a long and intricate courſe of ſucceſſions and 
deſcents, and the effects and operation of ſeveral 
deeds and family ſettlements, and that a variety of 
points of law and other queſtions will ariſe at the 
trial; and deponent conceives, and is adviſed, it 
will be neceſſary that the cauſe ſhould be tried at 
the bar of this honourable court by a ſpecial jury 
ol the county of S. where the eſtates in queſtion lie, 
if the court ſhall ſo think fit, and not before any 
* of aſſize. | | | 
pon the above affidavit being made, give it to a How to obtain 
ſerjeant, and he will move for a rule. to ſhew cauſe, it · 
draw up rule with the ſecondary, pay him 58. 6d. 
ferve copy, and ſhew the original. On the day of 
wing cauſe, make a brief of affidavit, give ſame, There moſt be 
and the affidavit of the ſervice of the rule, with 3 appointmente 
one guinea to move, to make it abſolute; which, if 9" Ps 
done, draw up the rule, pay according to the 7 ON 
length, becauſe in this rule is contained a rule for 
a ſpecial jury; make two copies thereof, ſerve one 
on the under-ſheriff, and the other on the attorney 
of the other fide, with the prothonotaties appoint- 
„ 6 ment 


352 Trial at Var. 
ment thereon; attend on the prothonotary, and he 
will name 48 jurors, pay him 21. 2s. ſheriff 21. 21.; 
pay clerk to the prothonotaries 5s. for copy (each 
fide), When this is done, and you are ready to 
ſtrike the twenty-four, get a freth appointment on 
the rule for that purpoſe from the prothonotary ; 
ſerve copy of rule and appointment on the oppoſite 
attorney; attend prothonotary, and he will ftrike 
out at your requeſt twelve on each fide. V. B. The 
plaintiff's attorney begins firſt to ſtrike: this being 
done, a ſpecial hab. corp. juratorum is made out as 
hereafter, e ä 
Though trial is Although the trial is appointed by the court, 
2 yet the plaintiff is at liberty to countermand the 
countermand. notice of trial, and the ſame cannot be again 
| brought to trial, unleſs ſome day be appointed by 
the court, „ $9 
| Whereas rules for trials at the bar of this court, 
are uſually granted one or more terms before ſuch 
trials are appointed to be heard; and that the writs 
of habeas cerpora for ſummoning the juries for ſuch 
trials are made out upon venires returnable in the 
preceding term; ſo that the attornies for plaintiffs 
in ſuch trials have always opportunities of giving 
timely notice to this court of the certain days when 
fuch trials are to come on. And foraſmuch as 
their neglecting to give ſuch notice, is found to be 
to the prejudice of other ſuitors in this court. Now 
for the preventing of any prejudice or incon- 
venience that may happen from ſuch negligence, 
Attorney for the It is ordered, That the attorney for the plaintiff, 
plaiouiff fall, £11) every cauſe, which in ſuch caſe ſhall come to be 
the term, wk tried at the bar of this court, ſhall, before th: 
notice to the efſoign day of the term in which ſuch cauſe ſhall 
——— be appointed to be tried, give notice to the chief 
of the day it is Prothonotary of this court, or the ſecondary, of 
appointed, the day on which the cauſe is to be tried, that 
the ſame (as is uſual) may be put down in the 
And incaſeof court book provided for that purpoſe. And in 


neꝑlect, then APE | that 
3 caſe fuch attornics ſhall neglect ſo to do, = 


not be tried. 


Trial at Bar, 


then, without motion, and the ſpecial direction 
of this court, ſuch cauſes ſhall not be tried that 
term. R. Hil. 9 Ann. | 
N. B. By this rule it appears that the ſecondary | 
enters the cauſe as on a demurrer, and a day 
is fixed by the court on application, | 
By rule M. 3 Geo. 2. It is ordered, That in as of: ch 
all cauſes. which ſhall be tried at the bar of this iſſues tried ar bar 
court, the lord chief juſtice, and the reſt of the 8 88 
Juſtices of the ſaid court, ſhall reſpectively have ths 7 
copies of the iſſues in the ſaid cauſes delivered to 
them four days before the time appointed for trial 
of ſuch cauſes. | 
The court will gtant a new trial aſter a trial at 
bar, upon proper cauſe, the ſame as in other caſes, 


* - Speclal 


des „ ee, 


+ Special Jury, 


How to apply for IVE brief to a ſerjeant with the name 
une ht (2 of the cauſe, and indarſe thereon, 7 
| move for a ſpecial jury; (fee 10s. 6d.) he will 
67. ſign it, carry it to the ſecondary, and he will 
draw up rule (pay him 58.); get an appointment 
thereon from the prothonotary to nominate the 
forty-eight, ſerve copy on the attorney of the other 
fide, and the ſheriff alſo muſt be ſerved ; attend 
prothonotary, and he will nominate the forty-eight 
(pay prothonotary 2/. 25. ſheriff 2/. 25.) ; when 
this is done, prothonotary's clerk makes out copies 
for each party (pay him 5s.) When you are 
ready to ſtrike, then apply to the prothonotary for 
another appointment; ſerve copy rule, and that 
appointment on the attorney ; attend the prothono- 
tary again, and he will ſtrike out twelve on each 
| ſide, beginning with the plaintiff firſt ; the clerk 
Cannot goon then makes copies of the twenty-four, to try the 
ehe beg iſſue, and a ſpecial writ of habeas corpora juratirum 
ment, either to iſſues for that purpoſe, In ſtrictneſs, if defendant 
nominate or moves for the jury, he ought to ſue out the writ of 
— habeas corpora juratorum (but this is ſettled amongſt 
fair practiſers amicably, which ought always to be 
| Es : 
No coſts of a The perſon, or party, who ſhall apply for a 
_— jory " ſpecial jury, ſhall not only bear and pay the fees 
tefs the judge for ſtriking ſuch jury, but ſhall alſo pay and dil- 
certify, charge all the expences occaſioned by the trial 
of the cauſe by ſuch ſpecial jury; and ſhall not 
have any farther or other allowance for the ſame | 
upon taxation of coſts, than ſuch perſon, or the 
party would be entitled unto in caſe the cauſe 
had been tried by a common jury, wnleſs the 
Judge, before whom the cauſe is tried, ſhall, im- 


modiately after the trial, certify in open court, n_ 
| | | an 


- 0 


Special Jury, 5 355 


his hand, upon the back of the record, that the ſame 
was a cauſe proper to be tried. by a ſpecial jury. 
Stat. 24 Geo. 2. c. 18. Eo 

The court declared they would not extend the | 
act further than to the ſtriking; the other reaſon- 
able coſts relating to the ſpecial jury are to be paid 
and allowed to the party obtaining the verdi& in 
ſuch caſe, Eyles Bart, v. Smart. Cooke's Rep. 139. | 
No perſon who ſhall ſerve upon a ſpecial jury, or None to take 
be returned, ſhall be allowed to take for ſuch ſerving were _ e 
on any ſuch jury, more than the judge who tries hefe there is 
the cauſe ſhall think juſt and reaſonable, not ex- a view. 4 
ceeding 11. 15. (except in cauſes wherein a view 
hath been directed). Same Stat. | 

M. B. If a jury be nominated, the change of : 
ſheriffs makes no difference, for the ſame jury will 
do notwithſtanding, | 


6 Ulew. 
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Pay for rule 8s, * 


View may be 
granted in any 
action where 


neceſſary. 


L 886 1 
Uew, 


view in perſonal actions, but upon withdraw. 
ing of a juror after they were ſworn, and conſent 


of the parties by a rule of court. Now by the act 


- 


4& 5 Ann. c. 16. /. 8. it may be granted in any 
action brought in the courts at We/tminfter, where 


neceſſary, the better to underſtand the evidence 
upon the trial; in which caſe the courts may order 


ſpecial writs of diſiringas, or habeas corpora, to the 


| ſheriff, requiring him to have ſix of the jurors, or a 


named in the writ of habeas corpora juratorum, and 


greater number of them, at the place in queſtion, 
ſome convenient time before the trial; who ſhall 
have the matter ſhewn to them by two perſons 


appointed by the court; and the ſaid ſheriff exe- 
cuting the writ is eſpecially to return view made 


4 accordingly. 


The rule, 


In the Common Pleas. 


Hilary Term, in the 3oth year of the reign 
of King George the zd. 


Denn v. Fenn. the day of Februam, 


1790. It is ordered, at the inſtance of the plaintiff, 

That a ſpecial writ of habeas corpora juratorum, 
directed to the ſheriff of Oxforaſbire, according to 
the form of the ſtatute in that caſe made and pro- 

vided, ſhall iſſue, by which the ſaid ſheriff ſhall 

cauſe the place in queſtion to be ſhewn to fix or 

more of the jury, impanelled and returned to ty 

the iſſue between the ſaid parties, or as many more 

of them as he ſhall think fit, to take a view of the 

place in queſtion, on Monday the day of 

next, at eleven of the clock in the fore- 

noon of the ſame day; which ſaid jurors ſhall meet 

at the houſe of 7:hn C294, known by the name - 

n an 


ſign of the Blue Boar in Oxford, who ſhall the 
? a </ lo there 


ORMERLY there could not have been W_ 


80 cc. 5 


| 
| 


there be refreſhed at the equal charge of the ſaid 
parties; and that John Doe on the part of the plain- 
tiff, and Richard Roe on the part of the defendant, 
named in the ſaid writ, ſhall ſhew the place in 
queſtion to thoſe jurors, yet no evidence ſhall be 
then and there given to the ſaid jurors; and the 
ſheriff of Oxfordfhire ſhall, by a ſpecial return upon 
the ſaid writ, certify to the juſtices of aſſize, that 
the ſaid view was had according to the command of 

the ſaid writ. - | | - 


On the motion of Ser) | 
jeant Bond, for the {By the Court. 
_ plaintiff, Fotbergill. 

W. C. of, c. gentleman, maketh oath and Afﬀidavit for a 
faith, That the plaintiff's declaration in this cauſe ew. 
is for a treſpaſs ſuppoſed to have been committed by 
the defendants on the plaintiff's land or pre miſes: | 
And this deponent further faith, that he is informed, To be inęroſſed 
and verily believes, That the ſaid defendants cannot no CO 
ſafely proceed to the trial of this cauſe; without a aa 
view firſt had by ſome of the jury intended to be im- 
panelled to try the iſſue in this caufe, | 

In actions for treſpaſs on land, or caſe for nui- In what-aQions 
 lances, a view may be requiſite ; and in actions for uf 

waſte it is granted on the face of the declaration ; 

but for obſtructing a water-courſe, it was denied of 

courſe without affidavit, Anon. Barnes 467. So How to proceed, 

that in all other actions (except waſte) affidavit 

muſt be made of its being requiſite and neceſſary to 

have a view ; and it is to be given to a ſerjeant, 

with a fee of 10s. 6d. to move, draw up rule 

with the ſecondary, pay 8s, * apply to the oppoſite 

attorney for the name of the ſhewer, and have 

your's ready, ſo that the rule may he properly 

hlled up, and alſo the houſe where the jurors are 

to meet; the day and hour muſt be inſerted. N. B. 

If the oppoſite attorney will not name a viewer, 


» Country affidavit 28. filing. | 
LY you 


358 Uiew, 


you get an appointment from the prothonotary, 
who if he does not attend will name one for him, 
—But you muſt have a name to give the protho- 
notary: if 5 4: 74 RY} 
| When the rule is drawn up, ſerve copy on the 
oppoſite attorney; leave the original, with the 
names of the jurors (if ſpecial) with the ſheriff; if 
common, he has them, and he will ſummon the 
jury, pay him 21. 2s, his fee for attendance 11, 1s, 
and no evidence is to be given- on the view, but 
. / the premiſes only are to be ſhewn. In town it 
f is not uſual to refreſh the jury, as heretofore, with 
: | dinners, but in the country it is, and at the ex- 
Hue [ pence of both parties. V. B. In vacation, 
| you may have a judge's order for a view, upon 
producing the affidavit to the judge, by con- 
ſent ; if not, you may bave a ſummons for that 
purpoſe ; the judge cannot make an order, unleſs 
the attorney on the other fide conſents to it; but 
if he does not, then the judge will order the pro- 
ceedings in the cauſe. to be ſtaid, and in both caſes 
a ſerjeant's hand is requiſite after the order obtain- 
ed; fee 105. 64. rule 8s. filing order 1s. | 
Shewers may Court held, That on a view the ſhewers may ſhew 
ſhew marks to marks, boundaries, &c. to enlighten the viewer), 
_ the and may ſay to them, © theſe are the places which 
- ©. on the trial we ſhall adapt our evidence io. If an — 
5 antient man be produced to the viewers, and he 
had acquainted them that he had known the place 
many years, and given an account of the boundary, 
Sc. this would be improper, becauſe it is giving 
evidence before the trial. Goodtitle v. Clarke. Barn. 


457. | 


Record 


[99] | 4 
Record of Niſi was 
Original. 


HE record is to contain the whole pleadings, N. B. In an | 


to be engroſſed fairly on a double half. crown 2 
ſtamped parchment, and made up by the attorney f the term the 
for the plaintiff (unlefs the cauſe is carried down iſſue is joined 
by proviſo, then by both attornies, if they think and ee - 
proper); and in this court the placita is wrote but ien 
once (except on the death or change of a chief juſtice, the cauſe is to be 
or it be an old record), in which caſe you write a tried. 
ſecond placita exactly as the firſt, of the term in 
which the cauſe is to be tried; therefore it is 
neceſſary in all caſes to leave a ſpace for the ſecond 


placita. 


Pleas at Weſtminſter Be we Alexander Lord Record, 
Loughborough, and his companions, juſtices 


of our Lord the King, of the bench, of Hilary 


Term in the thirtieth year of the reign of © - 


our Sovereign Lord George the Third, by the 
grace of God of Great Britain, France, and 
Ireland, King, Defender of the Faith, &c. 
| y | Noll 346. 


Middleſex, to wit, Richard Fenn, late of, &c. 

gentleman, was attached to anſwer Fohn Denn of a 

| plea of treſpaſs on the caſe, and whereupon the ſaid 

John, by J. S. his attorney, complains, That where- 

as, &c. (to the end of the iſſue verbatim). 
If there be a demurrer to any of the pleadings, 

and the cauſe is to be tried before or after that be 

diſpoſed of, all the proceedings muſt be entered on 

the niſi. privs record, ods „ | 
f on a plea in abatement, and a reſpondeas ouſter If on u plea in 


is awarded, and afterwards the defendant pleads in abatement,all the 
1 25 4 pleadings muſt 


| A 4 5 chief, be entered, 
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Jurata, 


» R d. 


chief, and there is a verdict for the plaintiff, yet 
the pleadings muſt be entered on record, or it is 
good cauſe for judgment to be arreſted; for, as it 
muſt be entered on the roll (which is in court), ſo 


it muſt be mentioned on the ni prius record, other- 


wiſe it will not appear to have been a verdi ia the 
ſame cauſe. Ld. Raym. 329. 5 N 
Miadleſex, (ſſ.) The jury between John Denn, 
plaintiff, and Richard Fenn, late of, c. gentle- 
man, in a plea of treſpaſs on the caſe, is reſpited - 


| here, until in fifteen days from the day of Faſter 


The day of t. 
aſſize:. 


the return of the habeas corpora juratorum, and 
which ſpould be the next return after the day of trial), 
unleſs Alexander Lord Loughborough, the king's chief 


| 5 of the bench here, aſſigned by form of the 


atute in that caſe made and provided, ſhall rſt 
come on Saturday the 1 3th day of February (the day 
of the ſittings), at Meſininſſer, in the county of 
Midaliſex, in the Great Hall of Pleas there, for 
default of the jurors, becauſe none of them did ap- 


. pear. Therefore let the ſheriff have the bodies 


of the ſevera] perſons mentioned in the panel an- 
nexed to the writ of h2bea; copora juratorum. And 
be it knov'n, that the juſtices here in court, inthis 
fame term, delivered a writ thereupon to the de- 
puty ſheriff of the county aforeſaid, to be executed 
in due form of law, &c. 

VM. B. If the cauſe is to be tried in London, ſay, 
© at the Guildhall of the city of London.” If at 
the aſſizes, wnleſs his-majefly's juſtices aſſignad 1b 
tale the aſſixes in and for the county of Oxford ſhall 


8: 4&6 firfl come an the k; day of March, at Ox- 


© ford, in the ſaid county, according to the form of 
« the flatult in that caſe made and provided, for default 
oy of the jurors, becauſg none of them did appear. 

« Therefore,” Ac. (as before). 


A placſta on the | Peas at Weſtminſter befare Sir William de 


2 — oF | yy + Knight, and his brethren, juſtices f 
„ his Majeſiys court of Common Bench, on 16! 


morrow of the Holy Trinity, in eight gh 


the Holy Trinity, and in fifteen days of tbe . 
Holy Trinity, and before Sir Henry Gould, 

Knigbt, and Sir George Nares, Knight, juſ- 
tices of the ſaid court, from the day of the 
Holy Trinity in three weeks, in Trinity 
term, in the twentieth year of the reign of our 
Sovereign Lord George the Third, by the e 1 
grace of God of Great Britain, France, and ll 
Ireland, King, Defender of the Faith, &c. | 


When the ni prius record is prepared, take it Town and 
with the warrants of attorney to the clerk of the em = 
warrants, who will mark the record, then go to then : 
prothonotaries office, who ſigns the record; pa 
15. and for entering the iſſue 2s. a count, or, if i 
ſpecial 84. per ſheet, unleſs the entries are before | i 
paid for : the clerk will mark the record, and give 4 
you a roll to enter the pleadings thereon, which 

will be at a future day; then go to the clerk of the 
treaſury, Mr. Zeffertes,at the chief juſtice's chambers, 
who will examine and ſee that the jurata is right; 
he will ſeal the record; pay him at the ſittings 15. ; 
at aſſize 6d.; and alſo to him as clerk of the trea- 

| fury 25. for the fiſt three ſheets, and 4d. for every 
other ſheet; and 25. 2d. for the ſeal. If three weeks 

after term 25s. for a judge's warrant. EZ. | 

Set down the cauſe with the chief juſtice's mar- In town how to 

ſhal; pay him 13s. gd. ; leave the record and enter cauſe. 
habeas corpora juratorum, with the ſheriff's panel 

annexed thereto, which you will get returned with 

| him, Records of ni prius for the aſſizes ſhall be 

ligned by the prothonotaries, and ſigned and ſealed 

by the clerk of the treaſury within three weeks 

next after the end of every Hilary term, and of 

every Trinity term, and not afterwards, unleſs by 

order. Trin. 29 Car. 2. Theclerk of the trea- 

ſury ſhall not ſign or ſeal any record, unleſs the 

ſame ſhall be firſt ſigned or ſtamped by the clerk of 

the warrants, Hil. 2 & 3. Fac. 2. 7 

Apply to the judge's marſhal, at the judge's How to enter 

gings in the country; deliver him the record, the cauſe in the 


and tz. 
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and writ of habeas corpora juratorum, with the ſne- 
riff 's panel annexed; pay him 19s. 

N. B. Get habeas corpora juratorum returned by 
the ſheriff at the aſſizes; the uenire is returned in 
town by the agent of theunder-ſheriff ; pay 25. 69. ; 
which is ſent with the record into the country, 
Attendance, Attendance is given to paſs records for London 
and Middleſex, at the chief juſtice's chambers in 
Serjeant's Inn, from ten to one in the morning, 
and from five to ſeven in the afternoon; and for the 
aſſizes at the ſame time, during the time of the 

aſſizes. e | | | 
When re recipia» All attornies that ſhall have any records of ni 


_ fur may been- prius, to be heard before his lordſhip, in the Guild. 


— hall, London, or at W:/! min/lor- Hall, ſhall enter the 
ſame two days at the leaſt excluſive, before the day 
of trial, or in default thereof a ne recipiatur may be 

| entered. K. E. 1 Fac. 2. | 

Le recipiatur Ne recipiaturs ſhall be allowed to be entered for 

may >< entered, the ſittings of a/ priu after every term, unleſs the 


unleſs the record 4 , : 
of nifi prius be records of niſi prius and writs be made up and brought 


| broughtin, jnto court on or before the days and ſittings re- 


ſpectively. Net, Hil. 8 Geo. 1. 
Reſolved, that in London and Middleſex, ne reci · 
piaturs may be entered after eight of the clock 
in the evening the day next but one before the day 
of ſitting. May v. Annis. Cooles Rep. 37. Al- 
tered to nine o'clock after the term. 
No record tobe No record or writ of niſi prius will be received 


received aſter . 8 k f 
r ſittings after term in Midaleſex, unleſs de 


| fex, unleſs en- livered to, and entered with the marſhal, within a 


tered within one day after the laſt day of every term; nor at any fit- 


Ae after luft dey tings after term in London, unleſs delivered to, and 


of every. term; 
nur in London, 
unle's the day 


entred with the marſhal the day before the day to 
which the ſittings in London ſhall be firſt adjourned : 


before the ad- . 8 ſo | , 
; And every niſi prius cauſe in London or Middleſex 
vouenment + mult be tried in the order in which it is entered (be- 
ginning with remanets), unleſs ordered to the con- 
trary by the judges, on reaſonable cauſe ſhewo. 


Ordered 


Net. Zaſi. 2 Geo. 3. 


Ordered by all the judges in England, that no Time aopoint- 
writ and record of niſi prius ſhall be received at the ed for entering 
| i . « writ and record 
aſſizes, in any county in England, unleſs they ſhall on the mills, 
be delivered to and entered with the marſhal, before 
the firſt ſitting of the court, after the commiſſion 
day; except in the counties of York and Norfolk, 5 
and there the writs and records ſhall be delivered to 
and entered with the marſhal, before the ficit ſitting. 
of the court, on the ſecond day after the commiſ- 
ſion day; otherwiſe they ſhall not be received: 

And every cauſe ſhall be tried in the order in which Cauſes to be 
it is ſo entered, without any preference or delay, tried in the or- 
unleſs it ſhall be made out to the ſatisfaCtion of the 5 3 
judge, in open court, that it is impracticable or + . 

inconvenient ſo to do; who thereupon may make 


ſuch order for the trial of the cauſe ſo put off, as . 


to him ſhall ſeem juſt. And it is further ordered, A liſt to be mad 
that a litt of the cauſes when ſo entered as afore- 
ſaid, ſhall be made by the marſhal, and forthwith 
fixed up in ſome public place in the nit prius court, 
there to remain during the whole time of the aſſizes. 
R. H. 14 Geo. 2. | 7 

If you ſet the cauſe down to be tried for the f, If cavſe ſetdown 
ſecond, or laſt ſitting in term, the ſame mult be en- e —— 

: . 6 o days before 

tered !wo days betore ſuch fitting, including the day the 6ting. 
in which the cauſe is entered. | 

If fer the fitting after term, then the lf? day of ir ſor tie fitting 
the term will do; and the day before the adjourn- after term, 
ment day, before nine in the evening, or a ne ras 
piatyr may be entred. _ | 1 . 
If the cauſe is not tried the day of the ſitting, Remanet howto 
you mult apply to the marſhal to get it made a be made. 
remanet, pay him 4s. ; get your habeas corpora jura- 
torum, and alter the return tothe next return day 
_ afterthe next ſittings, and reſeal it; pay 1d. ; annex 
it to the record again, and get the cleik of the trea- 
fury, Mr, Fefferies,to alter the jurata to the ſame re- 
turn as the habeas corpora juratorum ; there is no oc- 
caſion to have a new panel returned, nor a new 
ſtamp, | | 3 


6 | | After 


and fixed up. 


by the marſhal, * 


364 


| Record. 


| Venireand ha, Aſter you have ingroſſed the record, then make 
corp. Jutatotum. out a Venire facias, and habeas corpora juratorum; get 


Venire facias, 


Inſert cauſe of 


the venire returned at the ſheriff's office in Midal.- 


ſex, Took's Court, Curſitor Strect ; if in London, in 


Grocer's Alley, in the Poultry ; pay in Middleſex 
14s. 84.; London 4s. 44. ; if ſpecial 8s. 8d, Au- 
nex the panel to the writ of habeas corpora juratorum, 


and pin them to the record. e 


Geerge the Third, by the grace of God, of 


Great Britain, France and Ireland, King, De- 


fender of the Faith, &c. To the ſheriff of Middle- 
ſex, greeting: We command you, that you cauſe 
to come before our juſtices at Meſiminſter, on the 
oftave of the purification, twelve free and lawful men 
of the body of your county, each of whom having 
ten pounds of Jands, tenements, or rents by the 


year, at leaſt, by whom the truth of the matter 
may be the better known, and who are in no wiſe 


of kin, either to John Denn, the plaintiff, or to 
Richard Fenn, late of, &c. defendant. (if the defend- 
ant be declared againſt as executor or adminiſirator, he 
muſt be here deſcribed as in the pleadings), to make a 
certain jury of the county between the parties afore- 
ſaid, in a plea of treſpaſs on the caſe (as the action 
16), becauſe, as well the ſaid Richard as the ſaid 
John (the party who firſt takes the iſſue), between 
whom the matter in variance is, have put them- 
ſelves upon that jury; and have there the names of 
the jurors, and this writ. Witneſs Alexander Lord 
Loughborough, at Weftminſler, the 23d day of Janu- 
ary, in the 3oth year of our reign. Os 

Inſert the cauſe of action in the venire, as the 


action as it hap- Caſe ſhall be, thus: if in debt ſay, ina plea of debt ; 
pens. 


if in caſe, in a plea of treſpaſs on the caſe; if in aſ- 
fault, ina plea of A aſſault ; 1 for aſſault 
and impriſonment, in a plea of treſpaſs, aſſault, and 
falſe impriſonment ; if in ejectment, in a plea of irg. 
paſs and ejectment; if in covenant, in a plea of breach | 
of cavenant; if in replevin, in a plea of taking and 
unjuſtly 


Kecord. 
unjuſtly detaining his cattle z/ if in detinue, in a plea 
detinue. | mY 8 MA | 
a W here one ee go by default, and the Venire where 
other pleads to iſſue, after the words, to make a e 2 | 
jury of the county between the parties - aforeſaid, judgment go by 
add theſe words, as well as to try the iſſue between default. 
the ſaid John and Richard joined, of a plea of treſ- 
aſs on the caſe, as to enquire what damages the 
ſaid Jahn hath ſuſtained, by reaſon of the not per- 
forming the ſaid promiſes and undertakings by the 
| faid §. made, as for his coſts and charges by him 
ſuſtained in this behalf, whereof it is conſidered, 
that the ſaid John ought to recover his damages; 
becauſe, as well the ſaid S. as the ſaid Jobn, be- 
tween whom the contention thereupon is, have put 
themſelves upon that jury, and have there the names, 
Sc. Witneſs, &c. L : 
If the defendant carries down the record by pro- 
viſo, the writ of venire runs thus: | - 
And have there the names of the jurors and this By proviſo, 
writ ; provided always, that if two writs ſhall there- 
upon come to you, that you only return one of 
them to our ſaid juſtices at Veſiminſter, at the 
time aforeſaid, Witneſs, SWS. - 
| You carry this writ to the prothonotaries .to be 
ſigned : pay 15s. 44. feal 7d. 8 
Take it to the ſheriff's office, with the habeas 
corpora juratorum, and get them returned by the 
ſheriff, pay 145. EN N 
George the Third, by the grace of God, of Habeas corpota 
Great Britain, France, and Ireland, King, Defender jvratorum. 
of the Faith, Ic. To the ſheriff of Middl. ſex, greet= 
ing: We command you, That you have before our 
Juſtices at Veſiminſter, in fifteen days from the day 
of Eafter (the next return after the trial), or be- 
fore the right honourable Alexander Lord Lough- 
borough, our chief juſtice, aſſigned to hold pleas 
in our court of the Bench, by force of the ſtatute | 
in ſuch caſe made and provided, if he ſhall firſt The diy of the 
come on Saturday the 1 3th day of February, at Weſt. dune when 
 minſter- Hall, in your county, the bodies of the ſe- Jr du, © 09 
veral perſons named in the panel, annexed to this 
Ee writ, 
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If in London. 


Vecord. 


writ, jurors ſummoned in our court before our juf- 
tices at eſiminſter, between John Denn, plaintiff, 
and Richard Fenn, late of Meſiminſter, in your county, 
merchant, defendant, of a plea of treſpaſs on the caſe 
(as the action is), to make that jury; and have 
there this writ, Witneſs Alexander Lord Lough- 
borough, at Meſtiminſter, the 12th day of February, 


in the zoth year of our reign, © 


Theſe writs are printed upon a 2s. 6 d. ſtampt 
parchment, and may be had at the ſtationers in 
blank. Take the ha. cor. jurat. to the chief juſ- 
tice's chambers, Serjeant's Inn, with the venire, and 
ſheriff's pane] annexed thereto; pay for ſigning 
Ba. corp. 15. 9d. ſeal 7d. (leave venire and panel 
with him); get a return thereof by the ſheriff, pay 
145. ; unleſs you have already paid for it at the 
time of returning the venire. N 


If the cauſe is to be tried in Londen, ſay, If be 
Hall firfl come on, &c. at the Guildhall of tht city of 


„ London.” | 


If at the aſſizes. If at the aſſizes, c or before our juſtices aſſigned to 


& take the afſizes in and for the county of Oxford, if 
« they ſhall firſt come, on the day of 
„ at Oxford, in the ſaid county,” as be- 
fore. 


This rule is to be obſerved in cauſes tried in Lon- 
don and Middleſex, for the fitting after term re- 
ſpecting the teſle and return of the venire, and ha- 
beas corpera juratorum. | | 


Teſte of revire Your venire muſt bear 1% on the firſt day of the 


and ba, corp. by ferm, on Which iſſue is joined, and returnable the 
original, | 


laſt general return day of the term; and the tete of 
the habeas corpera on the guarto die poft of the return 
day of the venire; and the return thereof ſhould be 
on the firſt day of the next term, being the next 
genera! return day aftcr the cauſe is to be tried. 


© Record. = | 367 


N. B. There is no occaſion for fifteen days between 
the teſte and return of either of theſe writs. See Stat. 
13 Car. 2. c. 2. J 2. 3 5 
If to be tried at the aſſizes, the venire is made If at the aſſizes. 
returnable the laſt general return of the iſſuable = 
term, and teſted the firſt day of that term; the ha- 
beas corpora will bear teſte the laſt day of the term, 
returnable the f return of the next term after the 
ies. „„ 
Seorge, &c. To the ſheriffs of London, greeting: Habeas —_— 
We command you, That you have before our juſ- pet,” * 
tices at Meſiminſter, in fifteen days from the day of 
Eafter, or before the right honourable Alexander 
Lord Loughboreugh, our chief juſtice aſſigned to 
hold pleas in our court of the Bench, by form of 
the ſtatute in that caſe made and provided, if he 
ſhall firſt come, on the day of | 
at the Guildhall of the ſaid city, the bodies of 
| Thomas Gorman, of, &c, George Peters, of, &c. 
(here put the names and places of the ſpecial jurors 
from the prothonotaries paper exactly), merchants, 
Jurors ſummoned in our court, before our juſtices 
at 3 &c, (the fame as in the common 
one), | | | 
And if there is a view to be had in the cauſe, add If there be a 
after the words (to make that jury) theſe : And in "vs 504.4008 
the mean time, according to the form of the flatute 
m ſuch caſe made and provided, we- command you, 
That you have ſix of the firſt twelve of the ſaid jurors, 
or as many more of them as you ſhall thitik fit, to take 
a view-of the place in queſtion, on the | 
of WO: (as in the rule) in your city, 
and proceed from thence to view the ſaid place, in the 
preſence of John Doe, on the part of the plainirff, 
and Richard Roe, on the part of the defendant, ap- 
punted by cur court of the Bench, to ſhew the faid 


place to ſuch of the ſaid Jurors as ſhall come to view 
the ſame ; and that you make appear to cur ſaid 7 
| es at Weſtminſter, on the ſaid day, in what man- 
; ner you all have executed this our precept, and that. 
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368 Record. | Ys 
you have thore this writ, Witneſs Alexander Lord 
oughborough, at Wiftminſeer, the 12th day of „. 
| bruary, in the 3oth year of our reign, _ 
Counties pala - In actions brought in counties palatine, no jury 
— proceſs is iſſued out of the courts, but a mittimus 
of the record to the juſtices, commanding them to 
cauſe a jury to be ſummoned to try the iſſue be- 
- tween the parties, and return the ſame when tried 
to the court, being the only writ ſued out here on 
this occaſion, as follows: 
Mittimus into Gorge the Third, &c. To our juſtices of our 
ö 3 county palatine of Cheſter, greeting: The tenor of 
a certain record before our juſtices at Męſiminſter, 
to be ingroſſed between A. B. plaintiff, and C. D. late of, &c. de. 
on a 23. 64, fendant in a plea of treſpaſs on the caſe, We ſend 
_ parcb- you incloſed herein, commanding that you (having 
E  1nſpeCted the ſame), by our writ of our ſaid county, 
do command the ſheriff of the ſame county, that he 
cauſe twelve free and lawful men of the body of 
the ſaid county, to come before you at your next 
ſeſſion, after this writ ſhall be delivered to you, 
each of whom having 10 J. a year at leaſt of lands, 
tenements or rents, by whom the truth of the 
matter may be the better known and inquired into; 
and who are in no wiſe related either to the ſaid 4, 
or to the aforeſaid C. to recognize and make a jury 
of the county, between the ſaid parties in the 
plea aforeſaid ; becauſe as well the ſaid A. as the 
ſaid C. between whom the controverſy is, have put 
themſelves upon that jury; and alſo that you make 
ſuch further proceſs againft the ſaid jurors, ſo to be 
impanelled between the ſaid parties, as are in this 
behalf uſed and commonly made, according to the 
law and cuſtom of the ſaid county, until the iſſue 
aforeſaid, between the ſaid parties, ſhall be fully 
tried; and when the verification and iſſue aforeſaid 
ſhall be there made, and tried before you, then do 
you ſend the record of the ſaid plaint,together with 
every thing that ſhall then and there be done before 


you therein, and alſo this writ, before our 9 


Record, 


at WV-Aminfter, at a certain day which you ſhall ap- 


point to the ſaid parties, to be there to hear judg- 
ment thereupon, Witneſs Alexander Lord Lough- 
borough, at Meſiminſter, the 12th day of February, 
in the zoth year of our reign. _ 3 5 
Take this to the prothonotaries; pay ſigning 15, 


44., ſeal 7d. ; the venire is made out in the county 
palatine, and annexed to the writ, 


Bb _  Subpoena. 


36g 


PC 


P 4 
n 


— — — —— 
—— —— 2— —ů— — yy — —„—-— — 0 — 
þ N 8 ; de en een 


— 3 — 331 
— 1 hor ENS TD — 


— —— 
—ͤUUQ—U—U—äĩ— — — 
n 


—— —— 2 — 
r 


8 
dec 


ws » © 
EE CST OS 
* > 
= = LS me 
— 


no 2 
— 
- * N 
n g 1 1 3 3 = 
7 TERRENCE II EE EN EO 
ES Fre ee AEDs _— 


rags 
——— 
A 
Seat 


XIE 


22 i ES 2,60 
32 E 


r 
e 
1 1 


on 9 DU GY 
S 


= & 
* 
— 
= 4 
CR Rn 


chad 


oy 
of; 
=O 
Fu, 
"4 
TC 
by 


"24 — het 

= = 7 
+ + wr \ \ 
ooo 22 ©, 


2 pa 
> — 24 fh, 5 
8 — — — J 
ſg \ 4 = = 25 o 
mee} 8 4 = - 
TE IRS n 
1 
ꝗ .. 


tam ] 


| Subpoena, 


F you have witneſſes,” and they will not appear, | 


| make out a ſubpoena, as follows: 
Subpena ad teſ= George the Third, &c. To 2 Dae, Richard 
tificancum. Roe, John Stables, and Henry Flux, greeting: We 
command and firmly enjoin you and each of you, 
that laying all other matters aſide, and notwith- 
N. B. Four wit- ſtanding any excuſe, you be in your proper perſons 


* 1 before the right honourable Alexander Lord Lough- 


pana. Borough, our chief juſtice of the Bench, on Monday 
| the day of next, at the Guildhall of 


the city of London, by nine of the clock in the 


forenoon of the ſame day (if at Weſtminſter, ſay * at © 
„ We/tminfler-hall, in the county of Middleſex”); | 


if at the aſſizes, ſay, (“ before our juſtices aſſigned 


« to take the aſſizes in and for the county of Or- 


„ford, at Oxford in the ſaid county, by nine of 
the clock in the forenoon of the ſame day in the 
«© Great Hall of Pleas there”), to teſtify all and 
ſingular what you or either of you know, in a cer- 
tain cauſe now depending; and undetermined in our 


court, before our juſtices at WMeſiminſler, between 
John Denn, plaintiff, and Richard Fenn, late of, &c. 
n yeoman, defendant, in a plea of treſpaſs on the caſe 


(as the aQion is), on the part of the plaintiff; and 
this you, or any of you, are not toomit, under the 
penalty upon each of you, of one hundred pounds, 
Witneſs Alexander Lord Loughborough, at Hell. 
min/ler, the 12th day of February, in the oth year 
of our reign. 5 | 
This is already printed, and may be had at the 
ſtationets, on a 25. 6d. ſtampt parchment ; no pr 
cipe for it is required, but take ſame to the protho- 
EE notaries office, and get it ſigned, pay 15. ſeal 74:3 
Witnets muſt be and each witneſs muſt be ſerved with a copy; and 
fervec perſona'ly if in town be paid 15.; but if in the country, the 


ſo as 10 ground g 7 3 
an attachment, party muſt have his expences tendered him; 
8 | nor 


4 


5 


Subpoena. 


nor will the court grant an attachment without and reaſonable 


perſonal ſervice, and the witneſſes are to have rea- 
fonable notice. 1 . S 
I do not find an inſtance in the books of an at- 
tachment having iſſued againſt a witneſs for his 
non-attendance.— This court have ſaid——we ſhall 
never lay it down as a general rule, that an at- 
tachment ſhall go; for wilful contempts and ads 
in defiance of juſtice, we might grant an attach- 
ment. Stephenſon v. Brooke, Pratt. Reg. 245. And 
ſo it was ſaid in Strech & ux. v. Whecer, Barnes 497. 
and in Huffe v Fowke, Barnes 33. The court denied 
the rule, and (aid it is never granted, Plaintiff may 
bring his action on Stat. 5 £liz. c. 9. . 12. But 
in Brodie v. Tickle, Barnes 35. the court there ſaid 
that in ſome caſes they will grant attachments againſt 
witneſſes for not attending trials. 


expences lCuders 
d 


Motion for an attachment for non-attendance, Artachment 
_ affidavit {tated that 2s. 6d. was paid, and a promiſe *©'ufed. , 


to bear all expences. That a place was taken in 
the coach for her, and ſhe undertook to go. 
When the coach was ready, ſhe confined herſelf 
and refuied to go. Court refuſed the attachment, 
ſaying it might afford a dangerous precedent, by 
which witneſſes coming from their places of abode 
to attend at trials, might be deprived of the repay- 
ment of their neceſſary expences ; the whole of go- 
ing and returning, and alſo during their neceſſary 
ſtay there, ought to be tendered to them at the time 
of ſerving ſubpcena,otherwiſe an attachment would 
not lie. Fuller v. Prentice, H. Black. Rep. 49. 
If any perfon has in his poſſeſſion any. deeds, If 
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writings, books of account, or other things, which in the poſſeſſion 


it may be neceſſary to produce on the trial of the 
cauſe, or on the execution of a writ of inquiry, he 

thould be ſerved with a copy of a ſubpœna duces le- 

cam, commanding him to bring with him and pro- 

duce the ſame; but if the plaintiff or defendant ate 

to ers 2 attornies on either ſide, then 2 

ntice to them for that purpoſe, explaining the deed, 
&c, will be ſufficient, 8 ; 
| „ Na George 


of any one. 
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372 | Siubpoena. 


Subpena duces George, &c. as in the former one, as far as the | 


| tecum, place of trial ; then ſay, And that you bring with 


you, and produce at the time and place aforeſaid, 
a certain deed or inſtrument in writing, bearin 
date, &c, (deſcribe the thing to be prodgced),”and 
then and there to teſtify and ſhew all and ſingular 
thoſe things which you or either of you know, or 
the ſaid deed or inſtrument doth import, of and 
concerning a certain action now in our court of the 
Bench, depending between (as in the former one.) 
Habeas corpur If a witneſs ſhould be detained in priſon, the 
«d tif andum. following habeas corpus ad teſtificandum may be had 
to bring him into court as an evidence, on leaving 
which, and paying for the return, the gaoler muſt 
bring himup; but there muſt be an affidavit to 
ground the writ." 12 . es | 
Afﬀidavit in or- A. B. of, Sc. plaintiff in this cauſe, maketh 
par to obrain oath and faith, That J. B. now a priſoner for debt 
iets ad in his majeſty's priſon of the Fleet, is and will be 
a material witnefs for this deponent at the trial of 
this cauſe ; and this deponent further ſaith, That 
he is adviſed and verily believes, that he cannot 
| ſafely proceed to the trial of this cauſe without the 
teſtimony of the ſaid 7. B, | 
This affidavit muſt be engroſſed on a treble ſix - 
penny ſtamp, and ſworn before a judge, who on 
reading the affidavit will grant his fat for the ha- 
beas corpus; ingroſs the habeas corpus ad teflificandum 
on a 5s. ſtampt parchment firſt, and take ſame to 
the judge with the affidavit, and he will indorſe his 
name on the writ ; pay him 45. and 25. ſwearing af- 
fidavit ; take it to the prothonotaries, pay 1s. 
ſigning, ſeal 7. ; carry writ to the warden (or other 
gaoler in whoſe cuſtody the priſoner is), pay him for 
his return of habeas corpus gs. 2d. if one cauſe. 

Habeas corpus George the Third, &c. To the warden of our 
ad teflificandum» priſon of the Fleet, greeting (or to the perſon in 160000 
cuſtody he 1s) We command you, That you have 
the body of John Moll, in our priſon, under your 
cuſtody as it is ſaid detained under ſafe and ſecure 


conduct, by whatſoever name the ſaid John — 
| ma 


Hubpoena. 
may be called in the ſame, before the right ho- 
nourable Alexander Lord Loughborough, our chief 


juſtice aſſigned to hold pleas in our court of the 


Bench, at I eſiminſter-Hall, in the county of Mid- 


dleſex, or at Guildhall, in the city of London, on 


the day 77 (if at the aſſizes, be- 
fore our juſtices aſſigned to hold the qſſixes in and for 
the county of Oxford, on Monday the day of 
| next, at Oxford in the ſaid county), by nine 
of the clock in the forenoon of the ſame day, there 
to teſtify the truth, according to his knowledge, in 


a certain cauſe now depending in our court before 


our juſtices ; and then and there to be tried between 
John Denn, plaintiff, and Richard Fenn, late of, &c, 


defendant, in a plea of treſpaſs and aſſault (as the 


action is), and immediately after the ſaid John Wall 
ſhall then and there have given his teſtimony be- 
fore our ſaid chief juſtice, to return him the ſaid 
Jahn Wall to our ſaid priſon, under ſafe and ſecure 
conduct; and you have there this writ, Witneſs 
Alexander Lord Loughborough, at Weſiminſter, the 


12th day of February, in the 3oth year of our reign, 


"A 


How to apply in 
ter ms SIRE 


41. 
Of examining Witneſſes on Interropatories, 


Ir after iſſue delivered, and notice of trial given, 


a witneſs that is material on either ſide, is going 


abroad or beyond ſea, ſo that he cannot be had at 
the trial, the party who wiſhes for his teſtimonyß 
on an affidavit of the fact, and being a material 
witneſs for the defendant, without whoſe teſtimony 


he cannot proceed to trial, may apply to the court 


tio days before the trial, for leave to poſtpone it 
till the next term, on account of his abſence, 
but this rule cannot be obtained without con- 
ſent on the part of the. plaintiff: For croſs 
examinatian cannot be ſupplied by depoſitions, 
Barnes 447. Froſt v. Iihad.ock, If he refuſe to 
conſent, or to admit the fact, the court will aſſiſt 


the other party by putting off the trial. 


I think notice is proper to be given before the 
motion to the oppoſite attorney To put off the 
« trial on account of the abſence of J. B. a material 
« witneſs fer the defendant,” until the firſt ſuting 
within the next term; make affidavit of the ſervice 
thereof, then give affidavit to ground the motion, 
and of the ſervice of the notice to a ſerjeant to 


move, fee los 64.; draw up the rule at ſeconda- 


How in vacatit n. 


Ties, pay 7s. ſerve ſame and make affidavit of the 
ſervice, ** and of ſbewing the original rule; give 
it to a ſerjeant, with a brief of the affidayit to 
make abſolute, fee 1/7. 15.; which if done, draw 
up rule abſolute at the ſecondaries, pay for ſame 75 
and ſerve copy thereof on the oppoſite attorney. 
N. B. Notice muſt be given on the other ſide, of 
the time he is examined, ſo that the other party 
may be at liberty to file interrogatories, and croſs - 
examine him on his part. FEES 
If it is in vacation, application muſt be made in 


8 ſummary way; apply to a judge for a fum- 
FD ON | 8 f 8 2 mons 


Interrogator ies. | „ 


mons for that purpoſe, pay 25. ; ſerve copy on 
oppoſite attorney; and when you attend the judge, 
produce to him the affidavit, though I think it 
would ſave time to give a copy at the-time of 
| ſerving the ſummons, and on attendance, if the 
attorney conſents, the judge will make an order. 

By Stat. 13 Geo. 3. c. 63. Where the cauſe If the cauſe of 
of aQion ariſes in India, and a ſuit is brought 10% ariſes in 
thereupon in any of the king's courts at Meſimin- 

er, the court is impowered to iſſue a commiſſion 
to examine witneſſes upon the ſpot, and a mode is 
marked out for tranſmitting the depoſitions to 
England, _ 5 3 | 
After a rule or order is made, the witneſs is to After rule made, 
be taken to the judge's clerk, who examines him, (hc witvels to be 
and the interrogatories are to be left there, and he judge's clerk, 
is to be ſworn upon them; after he is examined on | 
both ſides, the judge's clerk delivers out copies 
of the depoſitions taken, to the attornies, upon 
payment of 11 d. per ſheet ; and for filing the 
interrogatories, 23. 5 | 3 
The interrogatories are to be ſigned by a ſerjeant; Interrogatoties 
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pay bim according to length; but if ſmall 14. 1s. 5 w be figned, 8 * 


1 3 


Interrogatories to be adminiſtered io John Black, The form of in- 
a witneſs to be produced, ſworn, and examined nag pe * 
on the part and behalf of John Denn, plamtif, plaintiff 3 
and Richard Fenn, late of London, merchant, 
defendant, before Sir Henry Gould, Anigbt, 
one of the juſtices of cur lord the king of the 
Bench, purſuant to 4 rule of the ſaid court, 
made on | the day of | 
in the 3oth year of the reign of his majeſty 
king George the Third; or if it be by virtue 
of an order, ſay (purſuant to an order of the 
ſaid juſtice of our lord the king of the Bench, 
made the day of 1790.) 
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376 : | Interrogatorits. : 

3 4 Do-you know the parties,” plaintiff, and defend. 
| ant, in the title of theſe interrogatories-named, or 
either, and which of them; and how long have yo 
known them, either, and which of them? Declare 

| the truth, and your knowledge herein. 

Laft interroga- + Laſtly, Do you know of any other matter or 
frye thing, or have you heard, or can you ſay any thing 


touching the matter in queſtion, in this cauſe, that 
may tend to the benefit and advantage of the 
complainant in this cauſe, beſides what you have 
been interrogated unto? Declare the ſame fully, 
and at large, as if you had been fully interrogated 


| thereto, | | 

; 0 | Fo C. B, 
Tnterrogatories Interregatories tobe adminiſtered to Richard Fenn, 
for defendant. a witneſs to be produced, ſworn, and examined 


en the part and behalf of C. D. the defendant, 
at the ſuit of A. B. before, &c. as in the 
Tf the witneſs If a witneſs going to ſea be examined upon 
2 75 — interrogatories before a judge, and the trial 
Ks —— comes on before he is gone, his depoſition ſhall 
tories ſhall not not be read, but he muſt appear; for the rule 


de read. in ſuch caſe is made on a ſuppoſal of his abſence. 
Salt. 691. © 3 
Afndavit to A. F. of, Cc. mariner, late maſter of the ſhip D. 
und motion 


5e Hiengls io the above - named defendant, maketh oath, That 
be examined this action is brought againſt him for an aſſault, 
upon intetroga- ſuppoſed to have been committed by him on the. 
1 ſaid plaintiff, who was a mariner belonging to the 
ſaid ſhip, and on board the ſhip L. in the month 
of February laſt, when the ſaid aſſault is charged to 
have been committed : And this deponent further 
faith, That V. S. of , merchant, was a piſ- 
ſenger on board the ſaid L. at the time the faid 
aſſault is ſuppoſed to have happened, and is as this 
deponent is adviſed and verily believes a _ 

Ea ; = 


a 


| Interrogatories. 
witneſs for him in his defence to the ſaid action, 
and without whoſe teſtimony this deponent cannot 
ſafely proceed to the trial thereof; and that the 
ſaid W. S. is about to leave this kingdom on 
Monday or Tueſday next, or before, as he has 
— this deponent, and as this deponent verily 
elieyv e. | EE . 
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Brief. 


Evidence. 


particular facts, as may be neceſſary. 
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"PHE brief is inſtructions to counſel, for ſups 


3 porting the party's caſe in hoſe behalf it s 
made up and delivered, for calling witneſſes to 
prove or diſprove ſuch matters as may benefit or 
prejudice the client, and for properly conducting 


the cauſe through the courſe of the trial; and to 


this end it ſhould contain the names of the parties, 
an abſtraft of the pleadings, the caſe truly flated, 
with ſuch obſervations thereon as may be judged. 
neceſſary and proper; and laſtly, the names of the 
witneſſes, with a ſhort mention (as an index to the 


Caſe, by way of proof) of what they reſpectively 


know in ſupport thereof, that the counſel may nat 
be at a loſs to call the proper witnefs, for proof of 


In this brief the names of the plaintiff and de- 
fendant are only once uſed, which is placed at the 


top of the ſheet thus, | 


Between Jahn Denn, plaintiff, 


In the Common Pleas. © and 
| | Richard Fenn, deſendant. 


Londen, ( js.) The plaintiff declares, for that 
whereas the defendant, c. here ſtate the counts af 
ſhort as'you can to the end of the declaration : then 
the plea, replication, rejoinder, &c. ; afterwards 
the caſe and evidence. „ 5 

For the benefit of the clerk I ſhall ſelect a few | 
of the general heads and leading maxims, relative 
to the law of evidence. | 

As in public judicatures it is neceſſary to ſearch | 
into the truth of facts as they really are, hence 
whatever may be exhibited to a court or Jury, 


| Whether it be by matter of record or writing, or by 


the teſtimony of witneſſes, in order to enable them 
to pronounce with certainty the truth of any * 


Brief, | 379 
in diſpute, whether ſuch matter relates to a perſon's 
life, liberty, or property, is called evidence. ; 
Upon an action of debt, when the defendant la debt on bond 
denies his bond by the plea of non eff factum, and % dees. | 
the iſſue is, whether it be his deed or no, the plaintiff 
| muſt prove the due execution of it by the ſubſcrib- 
ing witneſs, or if dead the hand-writing of the 
obligor and witneſs, as alſo his death. KR 
Evidence in the trial by jury is of two kinds, Two kinds of 
either written, or parol, that is, by word of mouth. idence. 
Written proofs, or evidence, are, 1. Recrds, and 
2. Ancient deeds of thirty years flanding, which 
prove themſelves (unleſs eraſed or interlined in 
material matter). Bull. 251. But 3. Midern 
deeds, and 4. Other writings, muſt be atteſted and 
verified by parol evidence of at leaſt one of the „ 
ſubſcribing witneſſes. And the one general rule Beſt evidence to 
that runs through all the doctrine of trials is this, de given. 
that the bet evidence the nature of the caſe will admit 
of, ſhall always be required, if poſſible to be bad; 
but if not poſſible, then the beſi et idence that can be 
had ſhall be allowed, Carth. 220. Sho. R. 39. For 
if it be found that there is any better evidence than, 
is produced, the very not producing it is a pre- 
ſumption that it would have detected ſome falſe- 
hood that at preſent is concealed. Thus in order 
to prove a leaſe for years, nothing ſhall be admit- 
ted but the very deed itſelf, if in being; but if 
that be poſitively proved to be burnt or deſtroyed 
(not relying on any looſe negative, as that it can- 
not be found, or the like), then an atteſted copy 
may be produced, or paiol evidence given of its 
contents. Mod. 4. Str. 401. 526. Salk. 287. 
So no evidence of a diſcourſe with another will be Diſcourſe no 
admitted, but the man himſelf muſt be produced; eidence. 
yet in ſome caſes (as in proof of any general General euome, 
cuſlems, or matters of common tradition or repute ), hear ſaj evidence 
the court admit of hearſay evidence, or an account mo” 
of what perſons deceaſed have declared in their liſe- 
time: but ſuch evidence will not be received of any 
particular facts. 1 Mod. 283. e 
N But 


380 Brief, 


When admitted. But though hearſay be not allowed as direct evi. 
: dence, yet it may be admitted in corroboratioa of a 
witneſs's teſtimony, to ſhew that he affirmed the 
| & ſame thing before. on other occaſions, and that he 
Books of ac - js ſtill conſtant to himſelf. id. So too, books of 
e account or ſhop- books are not allowed of themſelves 
| to be given in evidence for the owner, after the 
year by ſtat. 7 Zac. 1. c. 12. nor of themſelves, 
within the year, without fome circumſtances to 
make it ſo; but a ſervant who made the entry may 
have recourſe to them to refreſh his memory: and 
if ſuch ſervant (who was accuſtomed to make theſe 
entries) be dead, and his hand-writing proved, the 
book may be read in evidence. 1 Salk. 285. 
Bull. 278. The ſtatute excepts accounts between 
merchant and merchant, in the uſual intercourſe 
| of trade. | „ 
Who are good All perſons, of what religion or country they 
WO, may be, that have the uſe of their reaſon, ate to be 
| received and examined, except ſuch as are infa- 
mous, &c. Salk. bgo. Bull. 288. or ſuch as ate 
intereſted in the event of the cauſe, Co, Lit. b. 
Ib. 237; but it muſt be a preſent, not a future 
contingent intereſt, 1 Salk. 283. 287. The 
huſband cannot be a witneſs for or againſt the 
wife, nor the wiſe for or againſt her huſband, 
becauſe their intereſts are the ſame (unleſs in cti- 
-minal caſes), Jbid, Bail cannot be a witneſs, 
unleſs exonetated. Str. 436. All others are com- 
petent witneſſes, though the jury, from other cite 
cumſtances, judge of their credibility. Via: Str. 
140. 1 P, JV. 239. Str. 1122. | : N 512 l | 
But no other relation is excluded, becauſe not 
+ +.» abſolutely the ſame in intereſt, Bull. 283. 
mou A party intereſted for the ſake of trade 4 the 
zicke MY common uſage of buſineſs, may be a witneſs, a5 4 
NN. EN porter in a — or banker's 95 Ibid. 284. So 
2 party intereſted where no other evidence is reaſon- | 
ably to be expetied, as on the ſtatute of hue and 
cry. Lid. So where he acquires the intereſt by bis 
own act after the party, who calls him as a whack, 


Brief, VV 


has a right to his evidence. id. Skin. 586. 
3 Lev. 132. So where the poflibility of intereſt is 
very remote. 2 Lev. 2. 5 
One witneſs, if credible, is ſufficient to a jury of One vitneſe. 
any ſingle fact, though undoubtedly the concurrence. 
of two or more corroborates the proof. Carth. 144. 
The civil law requires two. Show. 158. 2 Mod. 283. 
In actions on general acts of parliament the 
printed ſtatute-book is evidence; but not on private 
 a&ts, There the party muſt have a copy compared 
with the parliament-roll, _ | 33 nn | 
Records exemplified under the broad ſeal may be Records, 
admitted in evidence. Bull. 223. But the exem- | 
- plification of deeds under the broad ſeal cannot. bid. 
If a verdict is to be given in evidence, an office- Verdict. 
copy of the whole record muſt be made by the 
proper officer, examined and ſworn to. Giib. 25. 
No verdict ſhall be given in evidence, but betweea 
ſuch who are parties or privies to it, 1 Ray. 7 30.; 
with this reſtriction, that it is of a matter which 
was an iſſue in the former cauſe. Hob. 53. Vide 
Carth, 131. 2 Str. 1151. * "To, 
When a writ is only inducement to the ation, Writ, 
the taking out the writ may be proved without any 
copy of it: but when the writ itſelf is the giſt of 
the action, you muſt have a copy from the record. 
Bull. 230. Vide 1 Ray. 723. | 5 
Where a deed is inrolled (purſuant to the ſtatute), Bargain and ſale, 
the indorſement of the inrollment is evidence, with- 
out further proof. Bull. 225. 251. 3 Lev. 387. 
Where a fine is to be proved with proclamations, 
the proclamations muſt be examined with the roll, 
Ibid. Allen 13. Clay. 51. 5 | 
As to recoveries. When you ſhew a modern Recoreries, | 
recovery,you mult prove ſeiſin in the tenant to the 
præcipe. In an ancient recovery ſeiſin will be pre- 
ſumed, eſpecially where poſſeſſion is gone agreeable 
to it ever ſince, 1 Mid. 117. Vide Stat. 14 Geo. 2. 
c. 20. ide 2 Str. 119. 8B 
An anſwer to a bill in chancery is evidence Anſwer in 
2gzinſt the defendant, but the bill and anſwer muſt anectz. 
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be read 4 an office copy, ſworn to be examined, 
Depoſitions. The office copies of depoſitions are evidence in 
| Chancery, but not at common law, without exa- 
mination. Bull. 225. 231. 233, 234. Adecree 
may be given in evidence between the ſame parties, 
| or any claiming under them. 2 Mad. 231. 
Affdarit. An affidavit made in any cauſe, proof of ſuch 
cauſe depending, and that ſuch affidavit was uſed by 
the party, would perhaps be ſufficient proof of its 
being ſworn. 1 Show. 397. Vu if his band- - writing 
ſhould not be proved, 


 Poftea, When a foſtea is good evidence, 1 Str. 161. it 
. is evidence of a trial, but not of a verdict. | 
Probate, &, - Probate of a will or letter of adminiſtration under 
ſeal is gopd evidence as to the perſonal eſtate, Bull. 
2242. Vide Ray. 405. 1 Sid. 359. 
Rolls of court *T he rolls of a court baron are evidence; for they 
— are the public rolls by which the inheritance of every 
tenant is preſerved. Hull. 243. 
Regiſter, The regiſter of chriſtenings, marriages, and 


burials is good, or the copy of it, copied exact), 
and examined from the original. bid. Cro. FA 
. 411. Moor 451. 
Admiſſion, A copy of the admiſſion to a copy hold eſtate ie good | 
evidence, 2 Barn. 406. examined by the court rolls. 
General charac= In all caſes where a general character or behaviour 
20 is put in iſſue, evidence of particular facts may de 
admitted; but not where it comes in collaterally. 
Bull. 291. 

Ambiguitas verborum latens verificatione ſuppletur, 
nom quod ex facto ori: ur ambiguum ver, ficatime fatli 
tollitur. 

In every iſſue the affirmative is to be proved; but 
when ſo proved, the other ſide may conteſt it with 
appoſite proofs. But to this rule here is an excep- 
tion of ſuch caſes, where the law preſumes the 
affirmative contained in the iſſue. Bull. 293. 

That no evidence need be given of what is * 
by the pleadings. Ibid. 

That whenfoever a man cannot have advantage 


of the fpecial matter by pleading, he wap give it in 
| | evidence 


77 ĩðͤ v 
evidence on the general iſſue. 2 Noll. Ab. 682. 
Co. Lit. 283. 1 fon. 240. 
If the ſubſtance of the iſſue be proved, it is ſuſh- — of the 
cient. Co. Lit. 282. Hob. 5 3. 55. 2 Rol. 706. —_— | 
Where. the iſſue is joined on the. point of the Mode r forma, 
action, there modo et forma i is mere form; and n 
not be proved. Co. Lit. 281. But when a colla- 
teral point in pleading is traverſed, then modo et 
forma is of the ſubſtance of the iſſue, and muſt be 
proved. Ibid. 
If brief is in an cjeAment cauſe, follow theſe rules: Ey dent. 
1. Begin with the perſon ſeiſed in fee of the pre- brief, 
miſes under whom the leſſor of the plaintiff claims; 
. deduce the title from ſuch perſon ſo ſeiſed, ſettin 
forth the dates and contents of the conveyances, an 
ſtate how they are executed, whether by livery of 
ſeiſin, or by inrolment, by leaſe and releaſe, or by 
fine and deed of uſes, if in by purchaſe, prove the 
deed, 
If witneſſss are dead, prove they are ſo, and the 
hand-writing, with that of the grantor. If not.an 
old title, prove the perſon ſeiſed and in poſſeſſion, 
under whom you claim. 
2. If by will, the original muſt be brought; and If claim by will 
one of the witneſſes if he proves the other were 
there preſent, it is ſufficient. 2 Peere M. Rep. Sog, 
510. 
3. If plaintiff is in by deſcent, prove the anceſtor Deſcent, 
ſeiſed in fee under whom you claim, ſet forth and 
prove your pedigree, which is generally put in the 
brief, that counſel may comprehend it without per- 
plexity: alſo ſet forth defendant S title ſo far as you | 
nave knowledge, with o'-ervations. 


wg ———— — — 
oo — 
A; — ——ů — 
o = 
be) 1 
= - —= ICIS 
CRIENY REES ——— TSS WER. 
88 wo = TI 
= i 2 = 


. wb att 
— — — — 2 — 
3 . 
A - _ 
OL NT 
_ 0 \ 
_ — ä 


ab * 
N 2222 => I hrs — SY 
PPT .—> —— — — no nas oe 

7 . ts py — 

ET * > N 

8 FELL 2 = . 

1 
1 


Poſtea, | 


e f- | - [ 384 J 


_ 


Aſſociate in- DOSTEA is a return of the judge before whom 
dorſes the poſtea, ® the cauſe is tried, after a verdict of what was 
| CO a> done therein, and is indorſed on the back of the 
cord. nft * record. . lf 
| WM ben the cauſe is tried at the fittings in London 
or Middleſex, the aſſociate indorſes the poflea upon 
the back of the record, (if the defendant does not 
within time either move in arreſt of judgment, or 
for a new trial); call on Mr. Bearcroff's cleik, 
| Lincoln's Inn, for ſame, then get it ſtamped with 
a double half-crown ſtamp at the ſtamp-office, the 
day you are intitled to ſign I go to the 
prothonotarics office, pay for the ſigning of judgment 
7. 4d.; take the poſea to one of the prothono- 
taries, and he will tax coſts thereon. . 
VN. B. There is no rule given for judgment in 
28 court, but you wait the time, 1. e. the four 
as. 
Clerk of afize Every clerk of aſſize, and the aſſociate to the lord 
and affociates chief juſtice, ſhall make returns of poſteas upon re- 
fall make re- el . 
turns of poſteas, COrds iſſuing out of this court, whereupon any pro- 
&c. to protho= ceedings have been by virtue of any writ of =; 
notatien. priut, diſtringas, Or habeas corpora juratorum, and 
cauſe the ſame to be delivcred to the prothonotaries 
of this court, upon the guarto die paſt of the return 
of the writ of nifi prius in bank, on pain of 200. 
and ſhall take the fees due to them reſpectively for 
the return of every poſiea, R. E. 2 Fac. 2. and 
take the fees for the return thereof. ot 
Poſtes to be left Where final judgment ſhall be ſigned upon 
| 15 — 746 on poflens or inguiſitions, they ſhall immediately be 
went, left with the clerk of the judgments of the pro- 
thonotaries, and ſhall not afterwards be taken 
out of the office without leave of the count. 
R. Trin. 13 Geo. 2. = 
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Pofica may be amended by the judges notes or 
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+ Poſtea. 


Willi 
in court; that 


certificate. 
It was ordered, t 
poten 
he amendment to move 


after t 
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1 366 1 


Taxing Cofts. 


i Taxing collxif q F there are extra coſts, an affidavit of the expences 
i — is neceſſary to be made before taxation; in 
country cauſes, affidavits are generally made; and 
if ſworn there, one of the ſecondaries will mark 
it before the coſts ate taxed; he is ſuppoſed to make 
an office copy, for which he is paid 8d. per ſheet, 
|| | | befides ſtamps z but if the office copy is not wanted, 
| | then on payment to the ſecondary of 84. per ſheet, 
I de will permit you take the original to tax the 
Þ 14 7 | colts, which the prothonotary keeps, and ſends 
over to the ſecondary to file; and N. B. It is uſual 
to (end the copy of affidavit to the oppoſite attorney, 
55 for which is allowed 44. per ſneet. f 
Notice to tax, It is alſo uſual among fair practiſers, to give the 
oppoſite ſide notice of taxing coſts, without a rule; 
but if you cannot rely on the attorney, then apply to 
the ſecondaries office for a ſide bar rule to be pre- 
ſent at taxing, pay 45. 3 ſerve copy on the attorney 
of the other ſide, and he then muſt give notice. 
If either party ſhould die before execution iflue, 
then the judgment muſt be revived by ſci fa. 
Stat, B& 9 N. 3. c. 10 e 


1 

17 $ * 
14 . 
1 ; 


Affdavit of in- In the Common Pleas. Denn v. Fenn. 
n A. B. of, c. the plaintiff in this cauſe, and C. 
B. of, &c. attorney for the above - named plaintiff, 
ieverally make oath, and ſay; And firſt this depo- 
„ nent C. B. for himſelf ſaith, That notice of trial 
| | was given in this cauſe for the laſt aſſizes, to be 
| holden at Oxford, in and for the ſaid county, and 


= that he did cauſe three ſubpeenas to be iſſued out on 
| | = the part of the ſaid plaintiff, and that A, L. of, &. 

= C. L. of, &c. E. J. of, &c. G. H. of, &c. J. K. 
| of, &c. (here inſert the names of the witneſſes, and 
their places of abade, with their addition of trade, &c.) 


| Voere all of them ſeverally ſubpœna'd on the part 5 | 
| | | WM. - 5 


Taxing Coffs: 


the plaintiff, and that the place of reſidence of the 


ſaid A. L. C. L. and G. H. is diſtant from this 


- Geponent twelve miles: And this deponent further 
faith, That all the ſaid witneſſes were material and 
neceſſary for the ſaid plaintiff; and that the ſaid A. 


L. tc. were all paid with their ſubpoenas 15. each, 


and that the ſaid A. L. We. (here again name the wit- 
neſſis) were neceſſarily abſent from their places of 
abode in going to, and returning from the ſaid aſ- 
ſizes, three days; and this deponent was alſo neceſ- 


farily abſent from his place of abode three days; 


2nd that the uſual place of abode of the ſaid A. L. is 
diſtant from Oxford thirty-ſeven miles; and that 


the uſual place of abode of the ſ3id C. L. is diſtant 0 


from Oxford ten miles (go en and. ſperb the diſlance of 
every witneſs from the aſſize town): And this depo- 
nent further ſaith, That the ſaid A. L. was very 
old and-infirm, and that he was obliged to hire a 
poſt chaiſe for her, from her place of abode to the 
| ſaid aſſizes, and back again (ſhe the ſaid A. L. not 

being able to travel in any other way), and that he 
did pay for the ſame the ſum of 5. 105.3 and that 
he did alſo pay to her for her loſs of time, trouble, 
and expence, the ſum of 40. 4s. : And this deponent 


further ſaith, That he did pay to the ſaid C. I. 


E. T. G. H. &c. for their loſs of time, trouble, and 
expence, the ſum of 3. 10s. : And this deponent 


further ſaith, That his brief conſiſted of five ſheets 
of paper, and that he did pay to Mr. Bearcreft with 


his brief and clerk 40. 6s. 64. and to Mr. Baldwin 


erier, 175.3 and to the aſſociate, 1/. 155. Gd. And 

this deponent A. B. for himſelf ſaith, That he did 

pay for the expence of himſelf and witneſles, pend- 

Ing the ſaid trial, the ſum of 5/ 10s. Gd. | 

It is impoſſible to form a general precedent for an 

affidavit of increaſed coſts, as every cauſe varies ſo 
. | Cc2 | much 


and his clerk 2/. 45. 6d. and the following court fees: m—_ 15 3 = 


to the marſhal for entering the cauſe, 125. ; to the caſes. 
jury, tipſtaff, and bailiff, 14s ; to the marſhal and 


N. B. Thebriefs 


Taxing Coffs, 


tt 6 expence and circumſtances; therefore yon 


have nothing more to do than ſtate the facts; but it 


muſt be with certainty, as the prothonotary cannot 


aſcertain the expences of the witneſſes without, and 
with that you are to ſhe that every thing is necęſſary 
and material as far as your belief goes, to be produced 
on the part of your client; and the place of abode of 


| your witn:/ſes muſt alſo be /hewn, with their difance 


rom the place where the afſizes are held, and the 


time they were neceſſatily going to and returning 
from the aſlizes; otherwiſe they cannot be allowed 


for. | 5 


- * — 


TOE Spetial 


complicated, and no ſpecial concluſion, the coun- 


— 


Special Merdiſt. 


Er there be a ſpecial verdiQ, the plaintif's attor- How to proceed 
ney with the defendant's generally get it ſettled, ona ſpecial ver- 


by the two ſerjeants who fign the ſame, which is 
then left with the aſſociate to be copied for each 
party; pay 8d. per ſheet; after it is done, take it 
to Mr. Sherwood at the prothonotaries, who will 
make ſix copies thereof, viz. four for the judges, 
and two for the ſerjeants on each fide; pay for 
ſame 25, 4d. per ſheet. This the plaintiff's attor- 
ney does, and delivers three to the defendant's at- 
torney; if he does not pay for them, then the 
plaintiff's attorney may deliver the four to the 
judges ; pay each clerk 25.3 and when it is entered 
on the roll, give brief to a ſerjeant with 10s. 6d. 
to move for a confilium, who ſigns it; take it to the 
ſecondaries at Meſiminſier, and have the roll in 
court; they will mark the roll, and in the evening 
draw up rule for confilrum with the ſecondaries, 
pay 55.3 ſet the cauſe down with them, pay 15. ; 
ſerve copy of the rule on the oppoſite attorney; 
give brief to a ſerjeant to argue; if judgment is 
given, draw up rule with the ſecondary, pay 5s. 5 
then. tax the coſts as in other caſes, 

By rule MA. 1654, / 23. That on finding ſpe- Counſel to ſub- 
cial verdicts where the points are ſingle, and not — 
ſel, if required, do ſubſcribe the points in queſtion, | 
and agree to amend omiſſions or miſtakes in the 


neſne conveyance, according to the truth, to bring 


the point in queſtion to judgment. 


That unneceſſary finding of deeds in hæc verba, Deeds to be 
where the queſtion reſts not upon them, but are found according 
only derivation of title, to be ſpared ; and found do the ſubſtance, 
ſhortly according to the ſubſtance they bear in re- | 
fereace to the deed, as feofment, leaſe, grant, &c, 
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| allowed it in 


390 Spetial Uerdis;, 
Copies of ſpecial By rule E. 27 Car. 2. It is ordered, That 
_ pes, every attorney ſhall deliver true copies of the re- 
delivered to the cord of ſpecial verdicts tb the reſpective juſtices of 
Juftices one this court, by the ſpace of one whole week at the 
toy,” leaſt next before the day appointed for ſuch argu- 
8 ment; namely, the attorney for the plaintiff, one 
plain: ifs, ang copy thereof to the lord chief juſtice, and another 
| two by the de- to the ſenior judge; and the attorney for the de- 
ſendant's attor- fendant, like copies on cn of the other two 
285 juſtices, | 
Nor any argu= That no argument by cough on either fide ſhall 
ment, till the be heard at the bar, until books be delivered to all 
_ * judges : provided nevertheleſs, that in caſe the 
Attorney on ei- attorney of either party ſhall not deliver books as he 
ther fide may Ought, then if the attorney on the other ſide, for 
deliver all the expediting his client's cauſe, will deliver books to 
books, and ſhall all the judges, three days at the leaſt before the ar- 
A endorſed oF: gument, counſel ſhall be heard on his client's be- 
coils, | half at the day appointed ; and the attorney deli- 
FED. vering books as aforeſaid, ſhall be imburſed the 
charges of delivering the two books, which ought 
to have been delivered by the attorney of the adverſe 
party; which charges the ſaid attorney ſhall be 
bound to pay upon demand thereof, Ibu. 
Aud laſtly, it is ordered, That if the charges of 
delivering the ſaid two books ſhall not be paid be- 
fore judgment ſhall be given in the cauſe, the 
charges of delivering the ſaid books ſhall be allow- | 
ed upon taxing coſts; and in that caſe the attorney 
ſhall not be compelled to pay the ſaid coſts, But 
* vo ar if no coſts are to be taxed in the caſe, then the at- 
—— 7 ©" gorney making default in delivering books as afore- 
= ſaid, ſhall be compelled to pay the charges of the 
* copies ſo delivered by the attorney of the adverſe 
party, by attachment or otherwiſe as the coutt 
ſhall think fit. /bzd. 

N. B. The court will refuſe to hear counſel upon 
the argument. unleſs the books are paid for by the 
defendant's attorney, Note on the above rule, te- 
ference to MH. 6 Geo. 2. reg. 3. | 

| Special 


Spetial Verdict. 


391 


— of finding n ſpecial verdiQ; is Spectal cad 


when the jury find the verdict generally for the 


plaintiff, but ſubje& nevertheleſs to the opinion of 


the court above on a ſpecial caſe ſtated by the ſer- 


jeants on both ſides, with regard to 'a matter of 


law; which has this advantage over a ſpecial ver- 
dict, that it is attended with much leſs expence, 
and obtains a much ſpeedier decifion ; the poſfea 


being ſtaid in the hands of the officer of niſt privs 
_ (aſſociate) till the queſtion is determined, and the 


verdict is then entered for the plaintiff or defendant 
as the caſe may happen : But as nothing appears 
upon the record but the general verdiQ, the parties 
are precluded hereby from the benefit of a writ of 
error, if diſſatisfied with the judgment of the court 
upon the point of Jaw, 


If a ſpecial caſe be made, then it is ſettled by How to proceed, 


the two ſerjeants and ſigned; and the aſſociate 
makes a copy for each party, pay him 84. per ſheet 
then give brief to a ſerjeant to move for a concilium; 
draw up rule for argument with the ſecondary ; 
ſerve copy on the oppoſite party; make four copies 
of the pleadings and caſe for the judges ; each at- 
torney makes two, The plaintiff's attorney de- 
livers two, viz, one to the chief juſtice, and one to the 
ſenior judge; and the defendant's attorney, to the 
other two judges, _ | 


In a caſe for the opinion of the court, the facts What it ought 


proved at the trial ought to be ſtated, and not the o ſtate. 


evidence of the facts only; thus in treſpaſs on a 
copy hold, it is not enough to ſtate that the admiſ- 
ſion of plaintiff was proved, but muſt ſtate that 
plaintiff had title or poſſeſſion. 2 Wilſ. 163. Pal- 
mer v. Johnſon. © „ | | 


C4 Of 


; 45 EI 8 % * 2 


of Arreſting the Judgment. 


Arreſts of judge - RRESTS of judgment ariſe from intrinſic 


- went, cauſes appearing upon the face of the record; 
| for a judgment can never be arreſted, ht for that 
which appears on the face of the record itſelf. Lord 

Naym. 232. The court after verdict will do every 
thing they can to help the declaration, and will 
ſuppoſe every thing right, unleſs the contrary ap- 


pear on the record, 1 Jil. 255. but not after 


judgment by default, 2 Bur. 899. 
After verdict, a man may alledge any thing in 
the record in arreſt of judgment, which may be 
aſſigned for error after judgment, 2 Roll. Ab 116, 
So after interlocutory, before the principal judg- 
ment, Cro. Elix. 914. 235. And judgment after 
verdi& ſhall not be arreſted for an objection that 
would have been good on demurrer, 3 Bur. 
After judgment Aber judgment on demurrer, defendant ſhall not 


on demurrer, 3 * 
dall not move come to arreſt judgment on the return of the in 


* 
. 


to arreft the Quiry, for an exception that might have been taken 


judgmeat, on arguing the demurrer; ſecus in caſe of judgment 


by default, or if the fault ariſes on the writ of in- 


| quiry or verdict, Str. 425. 
Motion before Motion in arreſt of judgment, in this court, 


appearance dag. muſt be made before or upon the appearance day of 
| the return of the habeas corpora juratorum, Barnes 


If moved on laſt 445. Lyte v. Rivers. And if it is moved on the 
n notice. laſt day of term, there muſt be notice given of the 
; motion, which will require an affidavit of the ſer- 


vice. Camp v. Gale, Cooles Rep, 107. Barnts 


247+ '8, C. : 
When not to be Judgment ſhall not be arreſted, becauſe the de- 
arrefled. fendant's name is put in two caunts inſtead of 


plaintiff's. 3 Wilſ. 40. Richards v. Symonds. 
How to move. If the party moves in arreſt of judgment, the 


roll muſt be brought into court upon the 2 — 
2 HE | | an 


ws - m.,z 


Arreſt of Judgment. 


and marked by the ſecondary ; pay treaſury-· keeper 
15. ſecondary 1s. cryer 64. ; alſo if there be a ver- 


dic, you muſt. defire the aſſociate to have the re- 


cord of nit prius in court the day you mean to 
move, pay him 6s. 8d.; give brief to your ſerjeant, 


to move, that the entry of the final judgment be 
& layed until the court Mall otherwiſe order.” In the 
evening-draw-up the rule, which will be in theſe 


worde: Upon reading the record of niſi prius The _ 


between the ſaid parties, it is ordered, that the entry 
of final judzment upon the verdict found for the 


plaintiff” be flayed until this court be moved on be- 


| balf of the plaintiff, and ſpall otherwiſe order: let 
notice of this rule be given to. the plaintiff, his aitor- 
ney or agent, and let notice of the motion to gifs 
charge this rule be given to the de efendant, his attorney 
or agent; pay ſerjeant's fee, one guinea at leaſt, 

rule 55. 3 ſerve copy on plaintiff's attorney. 


If the plaintiff means to diſcharge the rule, he How plainti® ie 
muſt give notice thereof thus : ** Take notice, that do proceed. 


this honourable court will be moved to-morrow, or fo 


ſcon aſter as counſel can be heard, that the rule made 


in this cauſe the | day of Lua may 
be diſcharged.” Serve copy on defendant's attor- 
ney, and make affidavit of the ſervice; give brief 


to a ſeijeant, and he will then argue the point; 


fee diſcretionary, 


If judgment is arreſted, then draw up rule in the How to poigiak 
evening with the ſecondary (pay 55.) ; ſerve copy if — at 


on plaintiff's attorney; there are no colts allowed 
In this caſe, Cowp. Rep. 407. 


If the rule is diſcharged, then plaintiff's attorney If role dil. 
draws up rule, and may proceed to tax his coſts in . 


the uſual way. 


If you move in arreſt of Feen « on the in- How to move 
quiſition, and the ſame is not taken from the ſheriff, _ an jnquiſie | 


give him notice to produce i it in. court, in order to 


move for the rule; pay him 6s. 84. ; make affidavit 


of the ſervice, leſt be ſhould not produce the ſame. 
If the plaintiff's attorney has it, then give him no- 
| | | tice 
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tice to produce it, and make the like affidavit ; 
. then proceed as before. e . 
Role to be obs With regard to arreſt of judgment upon matter 
ſerved in arreft of Jaw, this rule is to be obſerved, <* That what- 
of judgment, er is alladęed in arreft of judgment, muſt be ſuch 
£ matter as would, upon demurrer, have been ſufficient 
to overthrow the action or plea,” But this rule 
will not hold 7 converſe, viz, *©* That every thing 
that may be alledged as cauſe of demurrer will be good 
in arreſt of judgment ; becauſe many omiſſions and de- 
Jets, if not talen advantage of in time, are cured 
after verdici by the flatutes of jeofails.” 
If the rule is diſcharged, then plaintiff's attorney 
draws up the rule, and may proceed to tax his coſts 


in the uſual way, on the pes or inquiſition. 
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ould not ſubſiſt now without a' power fomewhere 
to grant new trials. 1 Burr. 30. 2 
A new trial is _ 
jury; but with as litt 6 
if it had never heen heard before. No advantage is 


taken in the former verdict on the one ſide, or the 


rule of court for awarding ſuch ſecond trial on the 


other ; and the ſubſequent verdict, though contrary 


to the firſt, imports no title of blame upon the for- 
mer jury, who, had they poſſeſſed the ſame | ghts 
and advantages, would probably have altered their 
own opinion, The parties come better informed, 
the counſel better prepared, the law is more fully 
underſtood, the judge is more maſter of the tubjeQ 


and nothing is now tried but the real merits of the 


caſe. A ſufficient ground muſt, however, be laid 
before the court, to ſatisfy them that it is neceſſary 
to juſtice that the cauſe ſnould be further conſider- 
ed; nor do the courts lend too eaſy an ear to every 
application for a review of the former verdict. 
They muſt be ſatisfied that there are ſtrong proba- 
ble grounds to ſuppoſe that the merits have not been 
fairly and fully diſcuſſed, and that the deciſion is not 
agreeable to the juſtice and truth of the caſe. 


In Ducler v. Mood, Ld, M. ſaid, That there Power of court. | 
was no doubt but that the court had the power of to grant, &c. 


taking the opinion of a ſecond jury in any caſe 


where the damages were excellive; but theſe 


. queſtions depended on their own circumſtances, on 
which the court would exerciſe their diſcretion. 
Term Rep. 277. 1 V. Vide 2 Wilſ. 405. 3 Will. 62. 


If the party againſt whom the verdi& is obtained Mut te moved 
on trial, or judgment on inquiry” of damages, for before or on 
wiſhes for a new trial, or inquiſition, he muſt move 
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"JEW trials were granted” before 1 655. Ser. 
N 138. 466. Trials by jury in civil cauſes 


ing the cauſe before another New trial, what, 
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Though the 


396 New Tria. 


Jurat.. unleſs, for the ſame before or on the appearance day of the 


On. and by return of the habeas corpora juratorum, or inquiry 
bit (if by original), unleſs the foundation of the mo- 


tion be ſome matter diſcovered afterwards, Barnes 


443. Wills v. Bennett. Pratt, Reg. 410. S. C.; 
but if it be returnable on a day certain, then four 
days incluſive o the return day; and the motion is 
generally made on an affidavit (unleſs it ariſe froma 


verdict given contrary to evidence, a miſdiretton of the 


judge at niſi prius, 2 Wilſ. 273. or where the jury 


have given exceſſive damages), of ſome new matter 


being diſcovered ſince the trial. Haw v. Strode. 
| Where verdicts have been given contrary to evi- 
Airength of evi- Jence, or where there hath been no evidence at all 
gence e ver. to ſupport ſuch verdicts, the court have granted new 


_ 8gainſt the ver- 


dict, new trial trials; but if there hath been a contrariety of evi- 


nefuſed. dence on both ſides, the courts have never granted 


new trials, notwithſtanding the judge (before whom 


the cauſe was tried) hath been of opinion, that the 
ſtrength and weight of evidence was againſt the 


verdict. 3 Will. 47. Swain v. Hall. 
After a verdict on the honeſt and juſt fide of the 


Court will not 


grant a new tri cauſe, the court will ſupport it if poſſible, and not 


al, where there grant à new trial, 2 JYiff, 306. Cgſin v. Wits 
dict on the coc. 5 | 
honeR fide, | 


Seldom granted In all motions for new trials, it is abſolutely ne- 


in actions tor ceſſary for the court to enter into the nature of the 
— cauſe, the evidence, facts and circumſtances of the 


caſe, as for a jury. The law has not laid down what 

ſhall be the meaſure of actions of tort; the meaſure 

is vague and uncertain, depending upon a vaſt va- 

riety of cauſes, facts and circumſtances. Torts or 

injuries which may be done by one man to another 

are infinite; in caſes of criminal converſation, 

battery, impriſonment, ſlander, malicious proſe» 

cutions, &c. the ſtate, degree, quality, trade, or 

' , Profeſſion of the party injured, as well of the per- 
| ſon who did the injury, muſt be and generally are 
conſidered by a jury in giving damages. 4 


Nw Trial. 39% 


1: is very dangerous for the judges to intermeddle 
in darnages for torts ; it muſt be a glaring caſe in- 
| deed of outrageous' damages in a tort, and which 
all mankind at firſt bluſh muſt think ſo, to induce 
a court to grant a new trial for exceſſive damages, 
Huckle v. Money. 2 Wilſ. 206. | 2 
After a nonſuit by order of the judge improperly, New trial grants 
the court granted a new trial without cofts, 3 Wil. * after a non 
146. Buſcall v. Hogg. | . oy” 


It is ſaid that in ejectment, where a verdict is Granted now in 


for the defendant, it is not uſual to grant a new ejectment. 
trial, becauſe the plaintiff may bring a new eject- 

ment, and no other diſadvantage happens to him; 

but where the verdict is for the plaintiff, a new trial 

is often granted; for then the conſequence of not 

granting a new trial is the alteration of the poſſeſ- 

ſion of the premiſes, See Barnes 440. Baker v. 

Retcher. . | EL . 
A new trial not granted, becauſe the counſel New trial not 
thought it prudent to omit evidence which they had 8'2**<9, becauſe 


mn a : ; : off counſel thought 
in their briefs, and might have offered in mitiga- jr prugent —_ 


tion of damages; nor becauſe another jury, in a to call evidence 
which they had 


cauſe between the ſame parties nearly ſimilar, Te Yn 
where ſuch evidence was ores, gave a different | 
verdict, 2 Black. Rep. 802. Speng v. Hegg. „ 
Verdicts have been frequently fet fide for excef- Verdits may be 
ſive damages, but never for ſmallneſs; and in an © +00 nor 
action againſt a tavern-keeper for impriſonment a but not 5 
few hours, 3ool. was given, 2 Wilſ. 160.; fo fmallneſs; and 
againſt a journeyman printer, for fix hours, 3oo!. _ ws _ 
2 Milſ. 205. Huckle v. Money; lo againſt the wh Ra 
king's meſſenger for impriſonment of an attorney, court will not 
1000/, for fix days, 2 WWilſ. 244. Beardmore v. te 
Carrington; ſo in an affault about the property of a 

turtle, 200/,; for a malicious proſecution of a 

daronet, 10,000). 2 Black, Rep. 1327. The court 

refuſed a new trial. | 


It is ſeldom granted but upon payment of coſts, Seldom granted 


unleſs the judge ſpecially, at niſi privs, order it to vnlels, &c. 
de moved for; but it is diſcretionary in the court. 
55 13 | 


ſet aſide for er- 
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| — ſends bis If the cauſe be tried before a judge of anotbef 
_ court, it is ſaid, an affidavit of what paſſed at the 
trial muſt be produced, as a neceſſary foundation 
£ for this motion. Barnes 447. | 
bee may bes Cur, We deſire to be underſtood, that this court 
caſt in torts to does not ſay, or lay down any rule, that there can 
nil. never happen a caſe of ſuch exceſſive damages in 
ttorts, where the court may not grant a new 
triai; but in that caſe, the damages muſt be mon- 
ſtrous and enormous indeed, and ſuch as all man- 
kind muſt be ready to exclaim againſt. Beardmore 
v. Carrington. 2 Wilſ. 250. Sharpe v. Brice. 2 
Black. 942. S. C. „ . 
| Variance, Variance between the iſſue book and record df 
mfiprius, after a defence made at the trial, court te. 
fuſed a new trial. Mather v. Brinter. 2 Wilf. 243. 
Str. 1131. Jide Barnes 464. Fitch v. Nunn. | 
Diſcovery of new Diſcovery of new evidence by the attorney of an 
PIE executor, defendant (then abſent from England), 
| though in the actual cuſtody of the attorney him- 
ſelf, yet not known to him fo to be, is a ground 
for a new trial, Broadhead v. Marſhall. 2 Black, 
Rep. 955. . 3 | 
Where there are two contraty verdicts, and the 
latter is ſatis factory to the court, the loſirig party is 
not intitled by any rule or practice to a third trial, 
Parker v. Anſell. 2 Bla f. Rep. 953. 
How to proceed. It is a rule to ſhew cauſe, and notice of ſuch motion 
muſt be given; becauſe the rule muſt be, And that 
4% all proceedings in the mean time be flaid.” Give 
your former brief to your ſerjeaht to move, with 
an affidavit of the facts; draw up rule at ſecon- 
daries, ſerve copy, and ſhew the original ; ſpeak to 
the clerk of the judge who tried the cauſe, for his 
report, who will (if of another court) ſend it to the 
uiſne judge; if of the ſame court, he will, on its 
Ride called on for argument, report it to the 
court; and if he declares himſelf ſatisfied with the 
verdict, it hath been uſual not to grant it on ac- 
count of its being a verdict againſt evidence : 12 
| FITS n 


i * 


New Trial, 399 
the other hand, if he declares himſelf diſſatisfied 
with the verdict, it is pretty much of courſe to 
at it. 2 
If the verdict is ſet aſide, and a new trial granted, How to 
draw up rule at ſecondaries, and ſerve it; and if ax ali. be 
it be on payment of coſts, an appointment muſt be ” 
taken from one of the prothonotacies on the rule z 
ſerve copy, attend the taxation of the coſts; when 
taxed, they muſt be paid, as the rule is condi- 
tional, And note, the niſ prius record need not 
be ingroſſed anew, but the jurata muſt be altered 
as to the return ; and if. the cauſe is not tried the 
| ſame term, then it muſt be reſealed, and paid for 
a-new to the clerk of the treaſury; and you muſt 
have a new venire, and habeas corpora, if not tried 
the ſame term; aliter, not, Add a new placita | 
to the record of the term in which the cauſe is to 
be tried a · new. 
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of wocketing and carrying in 


the Rolls. 


ORMERLY the rolls of Eaſter term 
were taken in and filed with the prothono- 
tary on or before the firſt day of Trinity term; 
thoſe of Trinity term on or before Michaelmas day; 
of Michaelmas term, at or before the 6th of Janu- 
ary; and thoſe of Hilary, four days before Eafter 


2289 R. E. 34. Ch 2. But now, by indulgence, 


How to docket 


Them, 


thoſe of Michaelmas term are taken in and docket- 
ed in Hilary term, thoſe of Hilary in Eafter, 


| Eafter in Trinity term, and of Trinity in Mich- 


aelmas; otherwiſe it muſt be filed with the clerk 
of the effoigns, pay 1s, | 

Take ſame to the prothonotaries, with the en- 
tries thereon complete, if you have ſigned final 
judgment; if not, as far as you have gone in the 
cauſe: if the entry of the iſſue or demurrer be paid 


| for before, you pay nothing, if not, 89. per 


ſheet; then the clerk will give you the docket 
roll to enter the cauſes ; if the action be in treſpaſs, 
the prothonotaries clerk pays for bringing in the 


roll 4d. per ſheet. The form of the docket is thus: 


Not informed in debt. | Hue joined in caſe, on a plea 
8 fl. Weſt for) Roll F non aſſumpſit. 
e ren, J wan. 
| | 0 for Roe, | * 


Says nothing in caſe. | 
Middleſe x, ſſ. Under- | Nul tiel record in caſe. 
wood for Denn, 115 London. Same for) 
Lee for Fenn, I Doe, 11 
1 Same for Roe, 
Judgment by default in caſe. 

Middleſex, ff. Same | 
for Doe, 116 


Same for Roe, 
14 


| Judgment. „ 401 


By the 4 2 5 V. & M. c. 20. / 2. No ee 
Judgment not docteted and entered in the books ſhall f. 3 pe 
affect any lands er tenements, as to purchaſers or 
mortgagees, or have any preference againſt heirs, exe- 
cuters, and adminiſtrators, in their adminiſtration of 
their anceflars, teftators, or inte/late's eflates.” 
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 Poſtea, 


J* HE- verdi& of the jury, whether for the 

J plaintiff or defendant, or if the plaintiff be 
nonſuit, is entered on the back of the record, and 
is called the po/tea ; and as the aſſociate, or clerk of 
aſſize, indorſes the po/fea in this court, it is almoſt 
needleſs to inſert precedents for that purpoſe ; but 
juſt to give the young clerk a good idea of the 
ſteps taken afcer the trial, I have inſerted a few - 
forms. 4 CE 
Poftea for the Afterwards, that is to ſay, on the day, in 
plaintiff, on non the year, and at the place within mentioned, be- 
_— fore Alexander Lord Loughborough, the chief juſtice 
within written, came the within-named C. D, 

by his attorney within contained, and the within- 
named E. F. although ſolemnly required, came 
not, but made default; therefore let the jurors of 
that jury within mentioned be taken againſt him 
by his default; and the jurors of that jury being 
ſummoned, came, who, to ſay the truth of the 
within contents being choſen, tried, and ſworn, 
ſay upon their oath, That the within-named E, F. 


did undertake and promiſe, in manner and form 


as the within named C. D. hath within com- 
plained againſt him; and they aſſeſs the damages 
of the ſaid C. D. by occaſion of the not perform - 
ing the within-mentioned promiſes and under- 
takings, over and above his cofls and charges, by 
him about his ſuit in this behalf expended, to 20 /. 
and for thoſe coſts and charges to 40 . Thete- 


fore, c. ä | 8 
For the defenl. A befere, upon their oath, ſay, That the within 
at. named E. F. did not undertake and promiſe, in 


manner and form as the ſaid C. D. hath within in 
| pleading alledged. Therefore, &c. | 
Upon & non- After warde, that is to ſay, on the day, in the 


__ | year, and at the place within mentioned, came as 
| 1 | well 


well the within- named E. A. by his attorney within 
mentioned, as tbe within- named 4. C. by his at- 
torney within- named, before Alexander Lord 4ough- 
borough, the chief juſtice alſo within named, and 
the jurors of the jury whereof mention is within 
made, ſummoned to be upon that jury, being im- 
panelled and drawn by ballot, according to the 
form of the ſtatute, Sc. and ea led over, come, 
who to ſpeak the truth of the matters within con- 
tained being tried and ſwarn, withdrew from the 
bar to conſult of their verdict thereupon; and it 
| was conſulted and agreed amongſt them to give in 
their verdict ; and for that purpoſe they came back 
| here again to the bar; whereupon the ſaid E. 
although ſolemnly called, cometh not again, nor 
further proſecuteth his ſuit againſt the ſaid 4. 
Therefore, .&c, | 3 
Afterwards, on the day, in the year, and at the 17e cauſe 54 
place within contained, the within named A. B. tried at tue aſe 
dy his attorney within named, came before Sir f**% 
Henry Gould, Knight, one of the juſtices of our 
Lord the King of the Bench, Sir Richard Peryn, 
Knight, one of the barons of our Lord the King of 
the court of Exchequer, at Meſtminſter, and other 
their fellow juſtices of our ſaid Lord the King, aſ- 
ſigned to hold the aſſizes for the within-written 
county of B. according to the form of the ſtarute, 
&:.; and the within-named E. F. although ſolemn- 
ly required, came not. — A, before, | | 
Go as far as the words ** be accepted againſt him If there are talefs 
% by his default,“ then ſay, And the jurors of that men added. 
jury being ſummoned, ſome of them (that is to 
tay) A. B. C. D. [here name only the jurors that ap- 
prared on the panel.] And becauſe the reſidue of 
the jurors of the ſame jury do not appear, therefore 
other perſons of thoſe ſtanding by the court, by 
the ſheriff of the county aforeſaid, at the requeſt 
of the ſaid plaintiff, and by the command of the 
ſaid chief juſtice (if in London or Middleſex), if 
ot the aſſizes (by command of the ſaid juſtices), are 
now newly ſet down, whoſe names are affiled in 
| Dd2 the 
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Poftea may be 


amended. 


| Poffea.. 

the within-written panel, according to the form of 
the ſtatute in that caſe made and provided, which 
faid jurors ſo newly ſet down (that is to ſay), X. L. 
of, c. haberdaſher, [naming the reft of the taliſmen,] 
being required, came, who to declare the truth of 
the within contents, c. as before. 

For more precedents of this ſort, ſee my In/tr, 
Chr. X, B. ini FPoflea, 324. © - © | 

Paſtea may be amended by the judge's notes, and 
according to the truth of the verdict. Cooke's Rep, 


118. Williams v. Tonen. The court ordered the 


poftea to be amended in court, the defendant have 
four days after to move in arreſt of judgment, and 
the plaintiff pay coſts. Harkey v. Smith, Barnes 494. 


[ 7 405 1 ; | ERS | > By 
: » 


of amending Declarations, 
and other Pleadings, ' 


ORMERLY the ſuitors were much perplexed 
by writs of error, brought upon very flight 
and trivial grounds, as miſ-ſpellings, and other miſ- 
takes of clerks, all which might be amended at 
the common law, whilſt all the proceedings were in 
paper. Vid, 8 Co. 157. For they were then con- 
ſidered only in fieri, and therefore ſubject to the 
control of the courts; but when once the record 
was made up, it was formerly held, That by the 
common law, no amendment could be permitted, 
unleſs within the very term in which the judicial 
act ſo recorded was done; for, during the term, the 
record is in the breaſt of the court; but afterwards 
it admitted of no alteration. Co. Lit. 260. Now 
the courts are mote liberal, and, where juſtice re- 
quites it, will allow of amendments at any time, 
whilſt the ſuit is depending, notwithſtanding the 
record -be made up, and the term paſt; and in 
this court it may be done, although the roll be car- 
| ried in, provided it does not too much deface it. 

Barnes 8, Lee v. Daniil. EE | | 
Before declaration entered, the plaintiff may When a decls« 
amend his declaration, paying coſts or giving an — ba 
imparlance at the plaintiff's election, by the order — 
of a judge: But aſter it is entered, if the amend- 
ment be but a ſmall matter that doth not deface 
the roll, yet that before iſſue or demurrer enteced, 
it may be amendable by rule of court upon coſts, 
and liberty to plead, with a new or further im- 
parlance. R. MH. 1654. feet. 16. Apts We 
Per Cur. The doctrine of amendment of origi- 
nal writs, which by Sar. 8. H. 6, is ſettled in the 
; | bs D d 3 | books, 


406 Of amending Declatations, 
books, 1ſt. No amendment of an original writ 
can be made, unleſs for neſcience or miſpriſion of 
the clerk. 2. There muſt be ſomething to amend 
by. Hing v. the Biſbop of Carlifle. Barnes . 

| After argument After argument on demurrer, plaintiff moved to 

Hs pm amend his declaration, which was granted; the 
merits of the cauſe not coming in queſtion on the 
argument, _ the form of the pleading. Barnes 

Farmer v. Burton. | 
After an order Defendant pleaded three pleas ; plaintiff amend. 
bn payment of ed his declaration, paid the coſts, gave a new rule 
coſts, and plead- to plead, and demanded a p'ea, Whereupon the 
ie 2 former pleas were re-delivered, without a ſecond 
vered the for. Application to counſel or the court; plaintiff ſigned 
mer pleas, and judgment for want of new pleas, but it was ſet 
held good. aſide, for defendant is not obliged to vary his hilt 
defence. Barnes 273. Wilcox v, Sharpe, + 

Muſt pay Shs Plaintiff obtained a rule to ſhew cauſe, why bis 

after demurrer, declaration ſhould not be amended, on giving'an 

1 imparlance; and on ſhewing cauſe, it appearing, 

- tioo, that defendant had demurred, and given à rule to 

| join in demurrer, the. court held that the plaintiff 

3 9 mult pay coſts, Barnes 6. Taylor v. Bramble. 

| Avowry amends Defendant moved ro amend his avowry, by 

ed after cauſe en- altering the ſum due for rent, which was mil- 


ee computed. Plaintiff oppoſed it, Demurrer being 
rer. joined, and the cauſe in the paper for argument; 


per cur, the defendant muſt amend on payment of 
colts. Barnes 8. Harry v. Bant, Eh; > 
After argument After argument on demurrer, and rule for fur- 
| 2 ther argument, defendant moved to amend the 
to de amended. avowry, by inſerting three neceſſary requiſites to 
juſtify his diſtreſs. But the amendment was de- 
nied, the former argument having been upon the 
merits, and there not being ſufficient matter ſet out 
in the avowry to amend by, Barnes 9. Il oodman v. 
| | Inwen. _ | | 
After ifſue join» Defendant had avowed for a quit-rent z and iſſue 
ed, detendant 3 i g 3 
bad leave to was joined in Eafter Term: in Trinity following, 
a mend his- defendant moved for and got a rule to ſhew caulz 
in. why he ſhould not amend three avowrics for quit- 
| rents, 


and other Pleadings. 4407 


rents, payable at different times, on payment of 
coſts; which rule (plaintiff refuſing to conſent that 
defendant might give the matter in evidence on the 
then iſſue) was made abſolute, on payment of coſts; 
defendant rejoining gratis, and taking ſhort notice 
of trial, Barnes 22, Dryden v. Langley. | 
Alfter a variance pleaded between writ and count Declaration in 
in quare impedit, the court gave leave to plaintiff to dene 
amend on payment of coſts, 2 //il/. 118. Rep- - 
pington v. Guardians of Tamworth School, | 

Bill againſt an attorney, as an attorney of C. B. Bill againſt an 
and by miſtake it was concluded, and therefore attorney mend. 
he brings his ſuit,” inſtead of, and therefore he 9 | 
« prays relief, fc.” Upon motion in the Trea- 
ſury, the judges gave leave to amend on payment 
of coſts niſi, and afterwards, on affidavit of ſervice, 
it was made abſolute. Barnes 3. Cl ke v. Cotton, 

one SW. . 3 

Declarations in actions on bail- bonds may be Declarations on 
amended as well as any other; the court perhaps b nende“ 
may have refuſed, in ſome inſtances, to grant leave 8 
to amend writs of ſcire facias, againſt bail, where, 
dy ſuch amendment, the bail might be deprived of 
the advantage of ſurrendering the principal, as 
perhaps they might do in caſe of a faulty ſcire 
factas quaſhed, and a new one ſued out. Barnes 
20. Hodgſon aſſignee, v. Mitchell, S. C. 114. | 
On a common clauſum fregit, plaintiff declared On « common 
againſt defendant as adminiſtrator, and he pleaded nj 
that adminiſtration was never committed to him; ky 
vpon which, defendant moved to amend his declara- © 
tion, by making it ſtand againſt defendant as exe- 
cutor, and granted on payment of coſts. Barnes 5, 
Browne v. Shipman, | | 3s | 

The plaintiff after plea pleaded, or after the end Shall not, after 
of the ſecond term, ſhall not add a new count to *Þ* ſecond term, 
| his declaration (as an indebitatus aſſumpſit, or the _y — 
like), under pretence of amending his declaration, of amenang, 
Say. Rep. 97. 151. 172. nd 

Settled, that the plaintiff may, at any time before May any ume 


the end of the ſecond term, have leave to amend Þ*fore the end of 
| g 4 hls the fecond term 


408 | Of amending Declarations, | 
| amend, or add a bis declaration, by adding new counts, but not 
deu count. afterwards. Green v. Bell. Cooke's Rep. 131. 


Plaintiff declared in this court, but by miſtake he 
gave notice of its being filed in the X. B. De- 


2 fEndant's attorney entered an appearance, and took 
the declarztion out of the office in C. P. and 
then applied by ſummons for an impatlance. But 
the judges refuſed this in the Treaſury, and held 
that by taking declaration out of the office, it 
cured the error. | 

Bot mf apply The rule is, that the plaintiff muſt apply for leave 
16 ai44 7W. to add a count within two terms, becauſe he is 

count within : 25%, AR : . g 
twot eim.  Obliged to declare within that time; otherwiſe he 
| will be out of court, and a new count is the ſame 
| as a declaration. | 
Leave was given Plaintiff moved in C. B. to add a new count to 


to 2dd a new his declaration, which was of Michaelmas term 


| ; 
2 . preceding, on payment of coſts: defendant ob- 


paying coſts of jected, that by the courſe of the court, a count 


ples nd appli- could not be added after the ſecond term, which 
_ was agreed to be the practice: But as plaintiff 
might diſcontinue, the court, to ſave the trouble of a 
new action, made the rule for the amendment ab- 
ſolute, on payment of the coſts of the plea and re- 
plication, defendant having leave to plead de nw. 
Barnes 19. Garway v. Stevens, : | 
Leave given to amend the declaration by adding 
pledpes and memorandum, making the declaration 
agreeable to the bill on record, Barnes 20. Mod 


v. Boon. 


The tile of ibe The title of a declaration was amended by mak- 


declara.zon made ing it of a particular day, viz. the return - day of the 
La. cs pluries diſtringas, which was ſued out to compel an 

appearance, and to which the defendant appeared, 
to let in the defendant to plead a dilatory plea, viz. 


that Wilkes was outlawed. 2 WVilſ. 256. Wilkes v. 


Ea l of Halifax. | 


. or other miſtakes in a declaration or 
ſſue may be amended by ſummons before a judge; 


may be applied 
for by ſvmons | 


both in tzrm and and all other proceedings, whil/ on paper, may be 


li 


Vacations 


and other Pleadinggs. 


allo — by the eſtabliſhed practice of this 
court. | | 
Days of continuance, although entered on the | 

roll, may be amended by a judge's order. 

On amendment of a declaration, defendant & Os cinta, 
intitled to a new four-days rule to plead. 2 Black. CO wh 5 
Rep. 785. Blunt v. Morris. Contra in K. B. four-day rule. 
But after a rule granted for a new trial, there After a new trial 
can be no amendment allowed in the record by granted, no 
ſtriking out two pleas, The intent of new trials is — there 
to ſubmit the ſame queſtions to the confideration cord, 
of another jury. Parker v. Anſell, 2 Black, Rep. 

20. „ 
A ca. ſa. may be amended after it has been exe- co. /o. may after 
cuted, it being returnable. before us at Maſiminſter, ended. 
and not before our juſtices. 2 Black. 8 36. Hunt v. 

Kendrick, But it was amended by. the award on the 
roll. A ca. ja. was ordered to be amended, by 
making the defendant's name Edmund inftead of 
Edward, after it was executed. Brown v. Ham- 
mond. Barngs 10. | 

The court will amend the. irregular teſte to a Will amend the 
writ, when not made fifteen days before the return, r 
it being the fault of their own officer. 2 Blat. 

Rep. 918. Carty v. Aſbiey. When a plaintiff be- 
ſpeaks a writ returnable ſuch a day, he impliedly 
orders the officer to make the teſte regular; and 
by thoſe implied inſtructions we may new amend, 
bid. 

The demandant had how to. amend al his pro- 
ceedings i in formedon, on paying colts of an eject- 
ment. Scott v. Perry. 3 Wilſ. 206. But this was 
by conſent. 

Pleas in abatement are not amendable, becauſe A plea in abate- 
they are dilatory, and do not go to the right of the able, n 
action. Doctary v. Laurence. Cooke's Nep. 29. 

In debt on a bail- bond after comperuit ad diem, 
in the iſſue the bond was miſrecited; court ordered 
it to be made agreeable to the bond on payment of 
11 JL alpole v. Robinſon, Cooke's Ke. 26, F 
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410 Of amending Detlaratious, &c. 


IfToe, | An iſſue on nul tiel record, was amended by the 
ſcire ſacias. Hamſon v. Chamberlain, Cocke's Rep. 
76. Barnes 3. S. C. | 12 
Bail pieces Bail piece ordered to be amended agreeable to 
the writ, by inſerting the true return, Welland v. 
Pitts, Barnes 4. | | 
The real ſom in- Where in a plea by an executor of a former judg- 
| TS ment ' recovered by miſtake, a Teſs ſum is ſtated 
than the judgment was really for, if it clearly ap- 
pear, that a greater fuqg was in truth recovered, 
court will give leave to amend the record, by the 
defendant's inſerting the real ſum in the plea, and 
the plaintiff's replying per fraudem; though the ap- 
plication be not made for ſuch leave, till near three 
years after the record has been made up, Skutt v. 
Windward, Ex. H. Black. Rep. 238. 
Verler ton a- Action againſt ſurveyors of In %minſter Bridge, 
1 for taking and deſtroy ing timber. By the act plain- 
changing the ve. tiff was confined to bring his action within fix 
nue from Lin- months, and to lay it in Middleſex; by miftake, ac- 
1 tion was laid in London, and the miſtake not diſco- 
ee. — vered till after plea pleaded and iſſue joined ; and if 
and confined to plaintiff had begun de nove, he would have been too 
ae. late; it was ordered to be amended on payment of 
coſts. In an aQion upon a penal ſtatute, the court 
probably would not interpoſe; but in the caſe of 2 
remedial law, the amendment muſt be made. 
Barnes 488. Cool v. Shone and others. 3 Lev. 347. 
Bearcreſt v. the Hundred of Burnham, V ide Barna 


= 


Judgment 


L 471 ] 


Judgment by Default and 
Inquirv. 5 


F the deſendant makes default in pleading, re- Juigments ste 
| joining, paying for the iſſue or demur rer, (the time either 3 
for the reſpective purpoſe being expired, ) the plain- r l. 
tiff may ſign judgment againſt him on ſuch de- 
fault, which judgment is either inter ocutory or final. | 
Interlocutory judgments are thoſe incomplete judg- Interlocutory, 
ments, whereby the right of the plaintiff is indeed 
eſtabliſhed, but the guanium of d- mages ſuſtained 
by him is not aſcertained, which is the province of 
2 jury, Therefore, if the action be in caſe, treſ- 
paſs, or the like (and where it only ſounds in da- 
mages), the judgment is interlocutory, and there 
muſt be a writ of inquiry iſſued, directed to the 
ſheriff of the county where the aQion is Jaid, to 
inquire by a jury what damages the plaintiff hath 
ſuſtained, who is to return the inquiſition to the 
court; whereupon the plaintiff's attorney taxes his | 
coſts, and ſigns final judgment. But if the plaintiff Final, | 
declares in debt, as on bond for a ſum certain, or 
in any action wherein the ſpecific thing ſued for is 
recovered, the judgment is abſolutely complete, which 
is called a final judgment, Judgment is not to be ſigned when : fg 
for want of a plea 2 the afternoon of the next day, judgment, 
after a demand thereof in writing. Buckmaſter v. 
Troughton, Cooke's Rep, 18. This means where 
the demand is neceſſary to be given. „ . 
; It is the ſtanding rule of the court, not to ſign The finding 
Judgment till the opening of the office in the after- wie, 
neon after the rule to plead is out, Broome v. Waod- 
ward. Ibid. 55. | 8 
Aud if ſigned too ſoon, the prothonotaries may If ſigned too 
ſtrike ſame out of the book on the attorney for the ſoon. 
plaintiff's application. Craven v. Aſaby. Cooſe 's 
Rep. 124, Pratt, Reg. 294. S. C. * 


412 Judgment by Default 
If he pleads muſt If the defendant pleads before he takes the de- 


_ OO. claration out of the office, plaintiff may ſign judg- 


office. ment; ſo if he pleads before he enters his ap- 


pearance. * #9 


On an order for him to plead till Monday, judg- 


ment cannot be ſigned till Tuſday in the after- 
noon. Herne v. Chapman. Pratt. Reg. 287. 
Sham pleas, If defendant pleads a judgment in another court, 


2 a judge s order to plead ¶ſuably, plaintiff may 


ign judgment. 3 Wiſſ. 33. Cave v. Aaron. A ſham 
demurrer, after a judge's order, is not an iſſuable 
plea, but a real demurrer to the merits is. 2 
Black. Rep. 923. Wright v. Ruſſel. Vide tith Plea 


in Bar as to this, | 


How tofien If you ſign an interlocutory judgment, make an 


— incipitur of the declaration on a treble penny ſtampt 
paper, and alſo warra n ts of attorney, on a piece of 
parchment unftamped ; file them with the clerk 

of the warrants, No. 3. Pump Court, Temple; pay 

in debt, treſpaſs, and detinue, 4d. each; in other 


actions 8d. each; he will mark the judgment- paper; 


then carry it with the draft of the declaration to 


the prothonotaries office, the clerk will ſian judg- | 


ment; pay him 25. if the declaration be of the ſame 
term (and has been filed); if not, 8d. per ſheet 
for declaration; and if juegment be not of the ſame 
term with the declaration, then pay for the entry of 

| the declaration 8d. per ſheet anew, judgment 25. 
How if in debt. If the action is. in debt, then you enter an 
mn:iputur of the declaration on à double half-crown 
ftampt paper, and file warrants of attorney as be- 


fore; and after it is ſigned, you may get one of the 


prothonotaries to tax coſts, and immediately take 


out execution. If the plaintiff takes a confeſſion of 


the damages, the judgment is final. 
The form of the warrants of attorney are al- 
. ready given, which will ſerve for theſe judgments. 
Vide title Iue. 5 1 n 
If the judgmert Though judęment be irregular, motion to ſet it 
fi goed 18 1rr%e” afide muſt be made two days before the day * 


lar, motion to ſet 


it afide muſt be 


ao Ma. nin i. 


and Juquirrn. = 
ed for executing the wric of inquiry, Grimes v. meide twodays , 
Cleaver, Barnes 255. or it will not be granted. „ | 
But if the irregularity be in the notice ſubſcribed quiry, 
to the copy of the proceſs, the motion muſt be 
made before judgment ſizned. Ibid. If in the no- It io notice of 
tice of declaration, 2 days before the time ap- declaration, two 
pointed for the execution of the writ of inquiry. 8 W 
ſoid, and Ceoke's Rep. 145. S. C. WM 5 

A regular interlocutory judgment may be ſet A regular inter- 
aſide, ſo as to let in the defendant to try the merits e i 
of his caſe; but it muſt be on payment of coſts, aſide, if defend 
and ſuch merits likewiſe muſt appear upon an affi- ant has merits; 
davit, Barnes 242. Matthews v. Stone; and it muſt | 
be upon terms of pleading iNuably,and taking ſhort 
notice of trial, &c. /bid, A writ of inquiry may 
be ſet aſide, and defendant let in to plead a fair plea 
on payment of coſts ; but as the rule is conditional, 
take care to pay them, 

In theſe caſes there muſt be notice of the motion, Notice. 
and an affidavit of the ſervice, as your notice will 
be © in the mean time that the proceedings be flaid.” 

In the copy of proceſs, the rule is, that defend- If judgmentſign- 
ant has to appear eight days, excluſive of the return 5 5 
day of the writ, Barnes 245. Cbarleton v. Han- W 
4%; and judgment ſigned before, will be irregular. 

If the plaintiff ſigns an interlocutory judgment What affidavit 
irregularly, the court will ſet it aſide upon an affi- oucht to flare, 
davit of the facts, in which you may ſhew, the 
*. writ having iſſued and return, the delivery of the 
declaration, and the time when the rule to plead ex- 

&« pired; or if upon terms of accommodation, ſhrw the 
" ſpecial matter, and the advantage taken.” There 
will be no need in this caſe of a notice of motion, 
as it is a rule to ſhew cauſe, and the plaintiff pro- 
ceeds at his peril. 

Caſe upon promiſes. Plaintiff ſons in Eafter Aﬀter e 
term 7 Geo. 3. In Trinity term laſt, he obtained ag Ra. 
an interlocutory judgment. An inquiry was then quiry, the 
awarded, returnable and executed, MH. 8 Geo. 3. plaintiff becomes 


But * the ſaid Judgment, and the awarding the A rac 
| inguiry, 


2 


— -- Judgment by Default 
his own name inquiry, and before ſame was executed, plaintiff be- 
the inquiry 1% came a bankrupt, Motion to et aſide the inquiry 

executed, and . 2 A 

good, without ANd inquiſition, for there ought to have been a 
ſuing ſci. fa. at ſcire facias, by the aſſignees, why they /hculd not have 
A., a writ of inquiry of damages. On ſhewing cavſe, it 
was ſaid, that defendant is a prifoner, and would 
be diſcharged if plaintiff could not be permitted to 
proceed to final judgment this term upon the in- 
quiry. Curia. We will conſider this as'a writ of in- 
quiry executed by the aſſignees in the name of the 
bankrupt, and the objection coming out of the 
mouth of the defendant is very unfavourable; be- 


ſides, the writ was awarded in 44ſt term, before the 


plaintiff was a bankrupt, and the inquiſition ought 
in juſtice to be ſupported ; otherwiſe the defendant 


would get out of gaol, and the creditors injured, 
Rule diſcb. Bibbins et al. verſus Mantel. 2 Wilf. 


358. MH. 8 Geo. 3. | 


Aer deſcnee In covenant, on a deed of aſſignment by the de- 


eee fendant of particular debts, and he covenants that 
lea ne v. be none of thoſe deeds were ſatisfied : judgment by de- 
advantage of a fault, and a writ of inquiry executed. A fatal miſ- 
avitk: inthe take was found in the declaration: On which it 
: on. was moved, that the interlocutory judgment might 
be forthwith entered upon record, agreeable to the 
declaration delivered, and the roll be brought into 
the proper office ; and that the defendant might 
have four days to move in arreſt of judgment after 
the roll brought in. On ſhewing cauſe, it appeared 
that defendant attended the execution of inquiry 
dy counſt}, and crofs-examined the plaintiff's wit- 
nefles. Per cur, We lament, that entries on tht 
roll are not made at the times when they ought to be 


made : the rule muſt not be diſcharged, becauſe | 


defendant did not rely on the miſtake, but has made 


a defence on the executing the writ of inquity. 


Freeland v. Hunt. 2 Will. 380. = 
Rule to fhew cauſe, why inquiry and inquiſition 
court will dot ſhould not be fer aſide for two objections: 1. That 
ſer aſide an in- the notice was ſerved on defendant himſelf, and not 


quicy, if an t- | |  . 


| and Jiquiry. 45 


his attorney. 2. That the time appointed by the torney Nr on 
notice for executing the inquity was between the e * 
hours of ten and five, It was admitted that both | 
objections were good; but it was inſiſted, that both 
of them were cured, by one R. an attorney, attend- 
ing at the execution on the part of the defendant, 
croſs-examining witneſſes, and producing a witneſs 
for defendant. Court ordered the inquiry to be 
ſer afide for exceflive damages only, and a new writ 
to be executed before a judge. Barnes 233. Nate 
v. Swain, | | T0 ; 
A motion. cannot be made on the laſt day of Cannot move to 
term to ſet aſide an interlocutory judgment, if the ſet ate judg- 
defendant could have applied ſooner. Southouſe v. erm. 
Pye. Cooke's Rep. 130. | | PE, ns 
If the writ of inquiry be ſet aſide for irregularity, 1fe gde, mutt 
there muſt be a new writ ingrofſed; and a writ of be a ne ingroſſ- 
inquiry, executed on the day of the return, is good nt. 
(unleſs it happen on a Sunday.) | 
When the inter!ocutory judgment is ſigned, After judgment 


give notice of executing the writ of inquiry, and ned, to po 


the following will be the guide as to the time: Me xo 


By rule, M. 1654. ee. 21. Ut is ordered, When eight 
That notice of trials, or inquiries in London, or days. 
Middleſex (the defendant dwelling within forty 
miles of London) be eight days excluſive of the day 
wherein notice is given. Sunday is to be accounted 
as one, if it be not the day on which the notice it 
given. | m . 5 

If there have been no proceedings for twelve No proceedings 
months after judgment ſigned, there muſt be a ſerm's 3 
notice of executing a writ of inquiry of damages; : 
and ſuch notice muſt be given befoie the E//oign 
day of the fifth or ſubſequent term; vide R. E. 13 
Geo, 2.; unleſs the cauſe has been ſaid by in- 
junction; and a judge's ſummons, if no order 
— not to be deemed a proceeding. Vide title 
Trial. | | | | 

That if defendant live obove forty - es diſtant here fourteen 
from London, notice of ſuch trials or 'aquiries in 92% 

London, or MiddlsJex, be fourteen e excluſtve of 
the day of notice, bid. | 
| 1 That 
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4 Zudgment by Default 


Eight days io- That eight duys notice excluſive be given upon 


| Tick to be given trials in the country, and upon writs of inquiry of 
ia the tountry, damages, in writs of dower and waſte, and all other 


. 


inquities of damages. Jbid. 


Conunuance. Continuance of notice of inquiry muſt be given 


too days before executed; and cannot be continued 
twice in one term. Price v. Bambridge. Barnes 297. 


| Where notice to Where the plaintiff has entered an appearance 


be delivered to for the defendant, purſuant to the ſtatute, left a 


| the defendant, 


ar left at his laſi declaration for him in the office, given bim proper 


place of abode. notice thereof, and ſigned judgment for want ofa ' 


plez, he may give notice of executing his inquiry, 
either by delivering ſuch notice in writing to ſuch 
defendant, or leaving the ſame for him at his laſt or 
moſt uſual place of abode, which ſhall be a ſuffici- 
: ent notice to ſuch defendant. R. M. 1 Geo. 2. 
Whe e the That in all cafes where the plaintiff concludes 


eee ad patriam, and giveth notice of trial on the back 
ef of his pleadings, purſuant to rule, Trin. 2 Geo. 1. 


tam, defendant 


«bliged to accept if the defendant doth not join iſſue on ſuch pleading 


ol notice of in- before the rule be out, that in every fuch caſe, 


— 4 after judgment obtained, the defendant's attorney 

trial wasgiven, ſhajl be obliged to accept notice of executing a 
writ of inquiry, from the time that notice of trial 
was given on the back of ſuch pleadings. R. Hil. 
6 Geo. 1. e 


If defendant de- "That in all caſes where the defendant demurs to 


mor te ele, the plaintiff's declaration, the defendant's attorney 


tion, he ſhall ac- 


cept of notice of ſhall be obliged to accept of notice of executing the 


inquiry on the writ of inquiry on the back of ſuch joinder in 


back of joinder; qemurter: And in caſe where the defendant pleads 


her , 
ai is ſuch a dilatory plea, that the plaintiff is obliged 


obliged to de- to demur to, that in ſuch a cafe the defendant's at- 


mur to defer- torney ſhall be obliged to accept of notice of exe - 


dar t's ples, then l : ; : 
on back of ſuch cuting a writ of inquiry on the back of ſuch de- 


demurrer. mutier. N. Tr. 10 Geo. 1. „ : 
Notice to de- Held fer totam Cu- jam. That notice of trial, 
fendant when | E128 * f i ' : de ſend- 
attorneyis or Of exccuting a writ of inquiry, given to de 
known not good, ant when his attorney is known, is not good no- 
eliter if noi. tice; but when his attorney is not known, then 
the notice may be given to the defendant himlelf. 


Prati, Reg. 442. Barnes 300. Lie v. Bradford 
e TIED . 


r 3 


and Anqurn. = 


or at leaſt left at defendant's houſe, and not in 
the office, Pract. Reg. 126. White v. Ed- 
wards. | | | 77 

Upon an iſſue of nul tiel record, notice of exe- Upon an iſſue of 


: , WF, þ „ een dul tiel record 
cuting a writ of inquiry of damages may be given. e 


- upon the iſſue book, as well as upon a joinder in given upon the 


demurrer. Lang v. Lingwood, Pract. Reg, 443. book, 

The notice of executing a writ of inquiry ſhould Nerice to be 
be confined to two hours. Pra, Reg. 445. 3 to two. 
Robinſon v. Phillips. Barnes 296. S. C. e - 
| The notice at eleven in the forenoon is good, if Notice at 11 
executed before twelve. Las v. Denny. Barnes bod. 

302. Prad?. Reg. 446. S. C. But between eleven 

and two is bad. Robinſon v. Phillips. Pratt, Reg. 

4 ſhould be certain as to place, as for inſtance, Notice to be 
at what ſign, or where the ſheriff's office is kept. certain. 

| Squire v. Almond. Barnes 297. Lemark v. New- 

man, Ibid. 299. Pratt. Reg. S. C. 447; and may 

be given to the countty attorney. Smith v. Laceck, 

Barnes 305, | — 

Take noti 
mages in this cauſe will be executed on Saturday N for London, 
the 17th day of April inſtant, between the hours 
of ten and twelve of the clock in the forenoon of 
the ſame day, at the ſecondaries office, ſituate in 
Grocer's Alley, in the Poaltry, London. Dated the 
5th day of April, 1790. | 
| WED Your's, &c, = 
| | | F. X. Plaintiff's Attorney, 

To Mr. C. D. Attorney fot the : | 
above Defendant. | | 

If it be in Midaliſex, and in Term-time, ſay, at 
the Guildhall in King-ſtreet, Weſtminſter, in the Midileſex, | 
county of Middleſex ; if in vacation, at the ſheriff 's 
Me in Took's-court, Curſitor-ſtreet, Chancery- 
lane, in tha county of Middleſex, 7 6 O82 

If in the country, will be executed on, &c. and 
al the houſe of L. W. commonly called or known by the Country. 
name or ſign of the Blue Boar, in the High-ſtreet, 
Oxford, in the ſaid county. | | | 
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418 CET Judgment by Default 


If no attorney appear for the defendant, then 
direct your notice to him, and leaving at his houſe 
will be ſufficient. | | | | 

Countermand, Where eight days notice is ſufficient for execut- 
ing inquiry, 7wo days countermand will do; but if 
fourteen days notice be requiſite, then fix days notice 
of countermand. This doctrine is not laid down 
in any of the books, as I can find, but J take the 

| practice to be as above ſtated. | 

Continuance. A notice of inquiry may be continued over to 

| | another day, but not more than once in a term, 
Barnes 292. Beyes v. Twiſt, and two days notice 
: muſt be given, Barnes 297. Price v. Bambridge; 
ſo upon ſhort notice, Prat. Reg. 444. Barnes 
301. Butler v. Jahnſan; ſhort notice ſhould be at 
leaſt as much as is ſufficient to countermand a no- 
tice; viz. two days, Tbid. 1 
Notice of coun- I do hereby countermand the notice of executing 
_ rerwand, 8 the writ of inquiry of damages given you in this 
_ - Cauſe, Dated, &c. yours, c. 
| Notice of con- I, do hereby continue the notice of executing the 
tavancee ' Writ of inquiry given you in this cauſe, to eadn:/day 
| the 20th day of April inſtant, when the ſame will 
| be executed at the ſheriff's office, &c. between the 
hours of ten and twelve of the clock in the 
forenoon of the ſame day, Dated, c. Yours, - 
&c, 3 
Coſts for not It is ordered, That where notice is given of the 
—_— its execution of a writ of inquiry, and not counter- 
inquiry, 2 Is | 
manded in time, the defendant ſhall be intitled to 
coſts from the plaintiff for not executing ſuch writ, 
in the ſame manner as a defendant, by the courſe 
of the court; is now intitled to coſts from a plain- 
tiff who does not proceed to the trial of an iſſue 
| Joined after notice given, R. T. 13 Geo. 2. 

Notice to to Notice of inquiry in a joint action, ſhould be 

ant. given to both defendants. Kingdom v. Herne and 
Froft. Pratt. Reg. 443. * 
Trregularity of Irregularity of notice of inquiry is cured by mak- 


notice cured by ; ; . E 
makiog a 6+ 78 defence on executing the writ, Barnes 233 
It 


. AAA. EILTEI SI IES 


fence, 309. 41 3. 


and Inquitn. 


or confeſſion, and the certainty of the demand ap- 
pears on the record, the court may aſſeſs the 


419. 


It is laid down, if there be judgment by default If the demand 


appears, no need 


of inquiry, 


damages without awarding a writ of inquiry, if 


they pleaſe. 2 Saund. 107. So if there be judg- 
ment on demurrer. The want of an inquiry is 
aided by the ſtatute of Jeofails. Str. 878, 

An inquiry executed on the return day is good, 
if not on a Sunday. Lord Ray. 1449. 

Per Gould, Fuſ. Upon a judgment by default, 
in an action upon a promiſſory note, or a bill of 
exchange, the ſum due thereon is admitted, and 
need not be proved upon the execution of a writ of 
inquiry. Anon. 3 Wilſ. 155, Formerly the con- 
trary was the practice. And the jury may give in- 
tereſt, 2 Str, 1149, But defendant ſhall not 
give in evidence fraud, for he admits the contra 
as declared, 1 Str, 612, | | 
If either party attend by counſel, notice muſt be 
given, or you will not be allowed in the coſts. 


George the Third, by the grace of God, of Great Writ of inquiry, 
Britain, France, and Ireland, King, defender of 
the faith, Sc. To the ſheriff of Middleſex, greet- This writ will 


ſerve for caſe, 


Evidence on 
note or | bill, | 


x 


ing: Whereas Richard Fenn, late of N eſiminſter, treſpas, aftiult, 
in your county, gentleman, was attached to be in &c, 


our court, before our juſtices at /e/fmin/ter, to an- 
ſwer John Denn in a plea, For that whereas (io the 
end of the declaration) to the damage of the ſaid 
John of 201, as he ſaith; and it was in ſuch manner 
proceeded in our ſaid court, that the faid Jahn 
ought to recover againſt the ſaid Richard his da- 
mages, by occaſion of the premiſes : But becauſe 
it is unknown what damages the ſaid John hath 
ſuſtained by occaſion of the premiſes aforeſaid, We 
command you, That by the oath of twelve good 


and lawful men of your county“, you diligently * If in London, 
inquire what damages the ſaid John hath ſuſtained, {7 balliwick. 


as well by reaſon of the premiſes, as for his coſts 
and charges by him about his ſuit in this behalf 
expended; and the inquiſition which you ſhall 
thereupon take, make appear to our juſtices at 


ei. Meſiminſter, 


2 
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Judgment by Defaule 


Meſiminſter, in fifteen days of Eaſter, under your 
ſeal, and the ſeals of thoſe by whoſe oath you 


ſhall take the ſaid inquiſition ; and have there this 


 Wiiminfler, the 12th day of February, in the 30th 


writ. Witneſs Alexander Lord Loughborough, at 


year of our reign, 


This writ is to be ingroſſed on 2 26. 6d. ſtamp 


parchment, and ſigned by the prothonotaries: pay 
15. 4d. for the firſt count, and 84. each other, but 


if long and ſpecial 84. per ſheet firſt count, and 44, 


every other ſigning, ſeal 7d, ; leave it at the ſhe- 
riff's office one day before the execution; R. Hil, 23 
Geo, 3. firſt indorfing on it the day and hour in 
which notice is given for its execution ; pay in 
London 11, 9s. 4d. if no witneſſes, and 44, for 
every witneſs; in Middleſex, 11, 10s. 4d. other 
counties 11. 11s. 6d. | 
When the day for executing your inquiry comes, 


: you attend the deputy ſheriff and the jury, with 
evidence to prove the plaintiff's demand, or the 


damages, for damages though ever ſo. ſmall muſt be 


Sobpena on in- 
quiry, 


Four may be put you, and every of you, that ſetting aſide all and 


in one ſubpæna. 


damages ſuſtained by him, and the defendant may 
produce witneſſes on his part, in mitigation of ſuch 


aſſeſſed. 


If the witneſſes will not voluntarily attend at the 
execution of the inquiry, the party wanting their 
teſtimony may ſue out a ſubpœna, as follows; and 


which you may have at the ſtationer's, ready printed 
on a 25. 6d. ſtamp, ; 


George the Third, Sc. To John Doe, Richard 


Roe, Samuel Ball, and Richard Fux, We command 


ſingular buſineſſes and excuſes whatſoever, you, and 
every one of you, be and appear in your proper 
perſons, before William Newman, eſquire, and 
Fhomas Baker, eſquire, ſheriff of our county 

Middleſex, on Monday the day of | 
next, at the ſheriff's office in Toot's Court, Coftle- 
yard, in the county of Middleſex ; if in London, 
ſay (before William Newman, eſquire, and Thomas 
Baker, eſquire, ſheriffs of our city of London, _ 


" EY 1 1 


and Inquirn. 


the ſecondaries office in Grocer': Alley, 10 as h 


Poultry, in our faid city); if in the country, ſay 


(before 4. P. eſquire, ſheriff of the county of 
Oxford, at the houſe of William Long, commonly 
called or known by the name or ſign of the Rel 
Lion, in the High-Street, in Oxford, in the faid 
county, on the day of nent, by 


eleven of the clock in the forenoon of the ſame 


day), there to teſtify the truth, according to your 
knowledge, in a certain cauſe now in our court 
of the Bench, depending between Fohn Denn, 
plaintiff, and Richard Fenn, late of, Ic. defendant, 


of a plea of treſpaſs on the caſe (as the nature of the 


action 15), on the part of the plaintiff, on which 
our certain writ of inquiry of damages has been 
ſent by our ſaid juſtices, out of our ſaid court of 


the Bench, and directed to the ſaid ſheriff, then 


and there in due form of law to be executed before 
the ſaid ſheriff, And this you, nor any of you, 


ſhall in no wiſe omit, under the penalty of everyof 


you, of 100 J. Witneſs Alexander Lord Loughborough, 


at Meſiminſter, the fifteenth day of June, in the 
30th year of our reign, DT | 
Jo be ſigned by the prothonotaries, pay 15, 
ſeal 7 d.; each witneſs muſt be ſerved with a 


copy, and paid 13. No præcipe is requiſite for the 


office, | | | ; 
N. B. There is no rule for judgment given in 
this court on the inquiry, but you ſtay the four. 


days before you ſign the judgment on the inquiſi- 
tion: And motion in arreſt of judgment muſt be 


made before, or on the appearance day. 
Writ of inquiry executed in Hil, vacat, re- 
turnable the firſt return of Eaſter term, and exe- 
cuted before two perſons, under-ſheriffs extraor- 
Cinary, appointed by the ſheriff for that purpoſe— 
The jury aſſeſſed 771, Final judgment might 
nave been ſigned 23d April, but not being done 
—Motion the 26th April, that the inquiſition 
might be ſet aſide ; fir/t, becauſe the ſheriff could 

| Ee 3 not 


An inquiry 
taken before 2 
under ſheriffs 
extra ſet afide, 


If final judge 


ment be not 
figned, may 
move to ſet 
aſide the inqui- 
ſition on the 6th 
day in that term. 
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422 Judgment by Default, c. 


not depute more than two perſons to take an in. 
veſt ; ſecondly, for exceſſive damages. In an- 
iwer to this it was ſaid, that this motion ought to 
have been made within the firft four days in term. Sed 
non allocatur, per curiam, the defendant made the 
motion before final judgment was ſigned, ſo came ſoon 
enough. As to the other point, Court ſaid, there was 
no inſtance of deputing two under ſheriffs extraordi. 
nary to take an inqueſt ; if the ſheriff may appoint 
two, he may appoint twenty, and it appears that 

the under-ſheriff lives in the ſame town, and there- 

fore it ought to have been executed before him, 
Inquiſition ordered to be ſet aſide, and the writ of 

inquiry ezecuted before a judge, at the next aflize 

| for Suffolk. Denny v. Trapnell, Eſq. 2 Will. 378. 
InquiGtions to When final judgments ſhall be ſigned on peſſeat 
. in 8 or on inquiſitions upon writs of inquiry, ſuck poffeas 
judgment. Ce or inquiſitions, ſhall be left with the clerk of the 
Judgments, and ſhall not be afterwards taken out of 
the office without leave of the court, X. T. 13 
| Geo. 2. R. Trin. 29 Car. 2. reg. 5. | 
When inquiryis When the inquiry is returnable, apply» to the 
ee how ſheriff for the ſame; then take it to the ſtamp office, 
5 and get the inquiſition ſtamped with a double halt- 
crown; when the four days are expired, go to 
the prothonotaries, and get the clerk to enter the 
Inquiſition, pay 75. 4d. in caſe, in treſpaſs 6s. 84. 
Protbonotzry ge. more; then go to one of the prothonotaries, and he 
74 ORE tl will tax the coſts, and deliver over the inquiſition 
q 1 8 the clerk of the judgments, who will enter up 
final judgment. K. T. 13 Geo. 2. but as ſoon as 
the coſts are taxed, you may take out execution, ot 
arreſt defendant for the damages, and coſts includ- 
ed. N. B. The defendant's attorney may have a 
rule to be preſent, if he thinks fit, upon applying 
to the ſecondary's office; pay 45. 6d.; and then 
pl-intiff*'s attorney is bound to give notice of 
taxing, coſts, 5 | 
If term begins on Wedneſday, you may ſiga 
judgment on Safurdey evening. hs | 


— 


Cognobit | 


[ 423 1 


Cognovit Actionem, 


YN order to prevent the execution of a writ of 
inquiry, frequently the defendant {to ſave the 
coſts) confeſſes the action, or the attorney does 
it for him, with a ſtay of execution, which con- 
feſſion is generally wrote in the margin of the de- 
claration, or it may be done on the back of the 


inquiry, or on plain paper, thus: 7 confeſs this Take it in dou- 
e ien; and that the plaintiff hath ſuſlained da- ble the debt. 


&« mages to the amount of 20 l. beſides his coſis and 
charges (to be taxed by one of the prothonotaries) ; ; 
and no judgment ſhall be entered up, or execution 
« iſue, until th day of next, in default 
payment of the ſum of 101. being the debt in this 
& ation, together with the ſaid cofis, And that no 
* writ of error ſhall be brought, nor any bill in equity 
« filed. And that in caſe the plaintiff ſhall enter up 
« his judgment in default of payment, he ſhall be at 
* liberty to levy the ſaid 10 l. together with the coſts 
« a and alſo ſheriff's prundage and all other in- 
« cidental charges. As witneſs,” &c. 


If the confeſſion be in an action of debt, then it Cognovit in 


may be, hereby con "fe eſs the debt in this cauſe, and debt. 
4 that "the plaintiff hath ſuſtained damages 10 the 

« amount of 1 8. beſides his cofls and charges to be 

* taxed by one of the prothonstaries, and the debt it 
% agreed to be paid as follows,” &c. (here inſert the 

days of payment), and then as above. | 


If the judgment is to be forthwith entered up, How to ſign the 
then ſign it upon a double 25, 6d. ſtamped paper, PPS 


with the prothonotaries, firſt making an incipitur 
of the declaration thereon, and filing warrants of 
attorney, 

If your entry is already taken in, there needs 
no payment anew, but for ſigning the judgment, 
nor no new roll; pay 7s. 44. tax the coſts, and 
take out execution. | 

Ee 4 If 


— ä—́3m:ꝛmZU—U m — — — 


Cognovit Aaionem. 
It is very common 2 plea pleaded, to confeſs 
the action; or after iſſue delivered; in ſuch caſe, 


you put in the confeſſion. .I hereby conſent ta with. 
*© draw the plea pleaded in this cauſe, and confeſs the 
i aclion, and that the plaintiff hath ſuſtained damages 


$* to the amount of 20l. beſides his coſts,” &c. as above, 


ſo that a retraxit may be entered on the roll. This 
is done by taking the judgment paper to Mr. Sherwood 


at the prothonotaries, who ſigns the judgment, and 
marks the retraxit thereon ; pay 25s. retraxit, and 
for ſigning judgment as before. MN. B. In this caſe 
the attorney for the defendant need not be preſent, 
as in the King's Bench ; file warrants of attorney, if 
not before done. - | 


| 
« 


of executing a Writ of Inquiry before tbe 
Chief Juſtice or Judge of AMiæc. 


HERE are caſes upon which application may There are caſes 


be made to the court to have the writ of in- ia which the 
court will grant 


quiry executed before the chief juſtice, at the fittings rule to execute 


in London or Middleſex,or before the juſtices of aflize: before a judge, 
but leave is ſeldom granted, unleſs the caſe is very | 
ſpecial; as where the Jaw is mixed with the fact, or it 

appears to be of too much conſequence for the ſheriff 

to undertake, in which caſe the jury ſet their 

hands and ſeals to their verdict; and upon the trial, 

the judge of niſi prius is faid to be only an affi//ant 

to the ſheriff, and has no judicial power; and if 


the parties come to an agreement at the trial, the 


judge is to ſign it, and afterwerds the court may 


be moved to have it made a rule of court. 12 Mod. R 


519. 610. Barnes 135. Waite v. Smales, | 


The way to apply is, to make affidavit ſetting How to apply, 


forth the circumſtances of the parties, plaintiff and 

defendant, and the nature of the ation, upon which 

the court will grant a rule to ſhew cauſe; and if 

made abſolute, you may at ſame time move for 

ſheriff to return a good jury, 3 85 
The notice of Inquiry before the chief juſtice or Notice. 

judge of aſſize, ought to be for the ſittings or aſſixe 

generally, and not for any particular day, Barnes 

135. Maite v.Smales; and notice for a particular day 

is void, Ibid It is ſaid, the writ need not be entered 

with the marſhal, not being within the rule con- 

cerning records of niſi prius ; but the practice now 

is to enter it with the marſhal, and to pay 13s. 


94. as alſo the court fees. 


If the rule is made abſolute, a common writ. of In this cott 2 
common writ of 


inquiry, directed to the ſheriff, is made out by the ingeicy is made 


plaintiff's attorney, and the ſheriff brings the writ ou', and certain- 


into court, calls and ſwears the jury, c.; and he I/ is right, but 


alſo returns the inquiſition as taken before him in rar 
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otherwiſe ; but 

no entry of a 

| ſpecial writ of 

Inquiry is to be 
found in the 


Affida vit in or- 


der to move the 
court. 


Inquiry before .Chief Juſtice, 


the preſence of the chief juſtice; and at the uſual 
time call on the ſheriff for the return of the inqui- 
ion,” and tax the coſts... , : 
N. B. I ſaw one very lately in this court; but 
the inquiſition was not returned under the hand 
and ſeal of the jurors, but in common form, The 
ſberiff's fee is as uſual, 1 


In the Common Pleas. | N 
John Denn, Plaintiff, 
* 


| and | 

| Richard Fenn, Defendant, 

John Denn, of, &c. the plaintiff in the above 
cauſe, maketh oath and faith, That he this depo- 


nent was very early on Sunday morning of the 5th 


day of January laſt, wrongfully arreſted and took 
into cultody by Richard Fenn, the above-namedde- 
fendant ; and was by the ſaid defendant, and his 


aſſiſtants, inhumanly beat and otherwiſe ill-treated, 


and had his cloaths very much torn by defendant, 
and his aſſiſtants, by dragging him through the 
ſtreets, and was taken to, and detained in defend - 
ant's houſe for a long time, and was there threaten- 


ed to be put in irons by defendant and his wife: 


And this deponent faith, That after being ſo ill- 


treated and detained for a long time, he was told 


by defendant, that he might go about his buſineſs, 
for that he was not the man defendant wanted: 
And this deponent ſaith, That he told ſaid defend- 
ant immediately, upon his being firſt accoſted by 
him, that his name was John Denn, and did every 
thing in his power to convince ſaid defendant that 
he was not the man againſt whom the defendant 


had a warrant, namely, one R. F. but to no pur- 


poſe : And this deponent ſaith, That an action was 


commenced, and is ſtill depending againſt the ſaid 


defendant for the before-mentioned treſpaſs, aſſault, 


and falſe impriſonment; and that the ſaid defendant 


hath ſuffered judgment to be entered againſt him 
by default, in the ſaid cauſe: And this deponent 
further ſaith, That be is fearful if a writ of loquiry 


Inguirn before Chief Juſtite. 
of damages in the above cauſe ſhould be executed 
before the ſheriff of Middleſex, that he this depo- 


nent ſhall not have an impartial aſſeſſment of da- 
mages, as the ſaid defendant hath long been an 


officer to the ſaid ſheriff of Middleſex ; and as this 


deponent is informed, and verily believes, is well 
acquainted with the ſet of men who generally at- 
tend as jurymen to aſſeſs the damages upon writs 
of inquiry before the ſaid ſheriff: And therefore 
this deponent ſaith, That for the ſake of a fair and 
impartial aſſeſſment of damages, in the above cauſe, 
he wiſhes for leave to execute his ſaid writ of 


inquiry before the chief juſtice of this honourable 


court, 


plaintiff, It is ordered, That the defendant, upon 


notice of this rule to be given to his attorney or 


agent, ſhall ſhew cauſe to this court to-morrow 
peremptorily, before the riſing of the court (other- 
wiſe this rule ſhall be then abſolute), why the 
writ of inquiry of damages in this cauſe, ſhould 
not be executed before the ſheriff of the county 
of Middleſex, at the fitting of ni prius to be held 
for that county, after this preſent term, in the 


preſence of the lord chief juſtice, or one other of 
the juſtices of this court, by a good jury, to be 


impanelled, returned, and ſworn by the ſaid ſhe- 
riff; pay 7 4. | | | 


J. A. clerk to C. G. of, Sc. gentleman, maketh Affidavit of ſer- 
oath and ſaith, That he this deponent did, about dies of the tale. 
tour of the clock of the day of the date hereof, leave 


a true copy of the rule hereto annexed, at the office 


of Mr. H. who aQs as attorney or agent for the above- 
named defendant, with the clerk ofthe ſaid Mr. H., 


at, Cc. and did alſo at the ſame time leave there- 
with an examined copy of the affidavit made by the 
above plaintiff, on his obtaining the ſaid rule; dated 
the day of 1799: And this deponent 


ſaith, 


427 


Denn v. Fenn Tueſday the day Rule to ſhew 
of |. Upon reading the affidavit of the cave 
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Notice of in- 
quirys 


Inquirp before Chief Juffice. 


faith, That at the time of the ſervice of ſuch rule, | 


he this deponent ſhewed unto the ſaid clerk of 
the ſaid Mr, H. the ſaid original rule hereunto 


_ annexed. ” 


Take notice, That a writ. of inquiry of damages 
in this cauſe will be executed at the fittings after 
this preſent Zafler term, to be held at Veſiminſter. 
hall, in the county of Middleſex. Dated, Oc. 
your's, &c, Barnes 135, 1 
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Of entering up Judgment on a Warrant of 
Attorney. oo 

IT happens frequently, that after the defendant - 
is arreſted and proceeded againſt, the plaintiff, in 
order to prevent expence, accepts @ warrant of at- 
torney for his demand, with a defeazance, payable 
by inſtalments ; if it does ſo happen, and the de- 
fendant is in cuſtody, the following rules muſt be 
"obſerved. | | 


That no bailiff or ſheriff's officer ſhall preſume How warrants of | 
to exact or take from any perſon, being in his cuſ- attorney to ac- 


knowledge judge 


tody by arreſt, any warrant to acknowledge a judg- nt mud be 


ment but in the preſence of an attorney for the de- taken of ptiſon- 


fendant; which attorney ſhall then ſubſcribe his ers. 
name thereunto ; which ſaid warrant ſhall be pro- 
duced when the ſaid judgment ſhall be acknow- 
ledged ; and if any bailiff or ſheriff's officer ſhall 

| hereafter offend or do contrarywiſe, he ſhall be 
ſeverely puniſhed for ſo doing. R. H. 14 & 15 
G | | | . 

That no attorney ſhall from henceforth ac- No attorneß 
knowledge, or enter, or cauſe to be acknowledged ſhall enter any 
or entered, any judgment by colour of any war- 33 pee 
rant gotten from any defendant being under atreſt, fendant than as 
otherwiſe than is as aforeſaid. Ibid. | foreſaid, 

To prevent frauds and impoſitions in the exe- Warrants of ats 
cution of warrants of attorney for confeſſing of torney for con- 
judgments in this court, Ut is ordered, That „ 
every ſuch warrant of attorney ſhall be read over party. 
by the perſon who is to execute the ſame, or by 
ſome other perſon to him, before the execution 
thereof; and that if judgment ſhall be entered 
up, upon any ſuch warrant of attorney, and which 
ſhall not be ſo read over as aforeſaid, ſuch judg- 
ment, upon motion, may be ſet aſide as irregular. 

R. 7. 14 & 15 Geo. 2. „ 

But if the defendant himſelf be an attorney, or 


practiſes as ſuch, it is ſufficient, though no attorney 


Warrant of Attorney, = 
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% Warrant of Attornen. 


on his behalf be preſent. Barnes 37. Walton v. 
Stanton. | 8 LTD 
In preſence of It is not neceſſary that a warrant of attorney to 
an attorney of confeſs a judgment in this court, given by a perſon 
King's teach in cuſtody, be executed in the preſence of an at- 
torney of this court; if it be in the preſence of an 
attorney of the King's Bench, it is ſufficient. Barnet 
44- Vilmot v. Barry. | 
When by a tre - November 16th, 1750. Declared by all the 
ſory-rule, ajudg- judges in the Treaſury Chamber, that if a war- 
ment au un dd rant of attorney to enter judgment be above 2 
_ warrant of at- year old, and under ten years old, leave to enter 
torney. judgment may be given by a treaſury rule; but if 
the warrant be above ten years old, the court muſt 
If under 20 be moved for leave to enter judgment. If the 
years, warrant of attorney be under twenty years old, the 
common affidavit of the due execution of the war- 
rant, that the debt is unpaid, and the parties living, 
is ſufficient for an abſolute rule; but if the above 
warrant be above twenty years old, the rule muſt be 
to ſhew cauſe, and ſerved on defendant. Barnes 
47. Cooles Rep. 146. 
Jodgment enter · Motion for leave to enter judgment on a warrant 
ed on an * of attorney after a year. It was ſworn that defend- 
ney on athdevic ant was living in Jamaica, and in good health, and 
of defendant's had been converſed with by the deponent the 1 3th 
_ in of September laſt, and that the deponent ſailed from 
7.cnths before, thence the 17th of laſt month, and arrived in Lon- 
An the 15th of January following: Leave granted, 
plaintiff having applied as ſoon as he well could, 
Barnes 256. Roundell v. Powell, Cooke's Rep. 146. 
Plaintiff a luna. On motion to enter up judgment on an old war- 
c, affidavit of rant of attorney, plaintiff being a lunatic, did not 
wm r who (wear the money unpaid ; but another did, who had 
celv e in- * OI : 
tereſt ſufficient, received the intereſt upon the bond for three years, 
| ever fince the plaintiff was lunatic, Cur, Let 
judgment be entered up. Barnes 42. Coppendale v. 
Sunderland. Mo | RE 
Motion to enter Motion in treaſury for leave to enter judgment on 


up judgment, | 
| the warrant not an old warrant of attorney, not expreſſing 7 


þ 1 » 


Warrant of Attorney; 431 


term or time, and granted, no cauſe being ſhewn to exprefling any 
the contrary. Barnes 52. Mould v. Fackman, Þ © 


Defendant died 20, April. 21 application was If defentent de, 


made on affidavit from Eſex, ſworn the 19th of and the judg- 
April, for leave to enter up judgment on an old en entered on 


| x the next day, it 
warrant of attorney. Rule made and judgment aid not appear to 


ſigned 21 April, Motion by executors of defend- the court that he 
ant to ſet aſide the judgment; defendant being on _ a the 
dead before rule made and judgment ſigned. Rule — is —_— 
to ſhew cauſe. If it had appeared to the court that vp, and it will 


defendant was dead, leave had not been given to dot be ſet afide, 


enter judgment, but quod  fieri non debuit factum 
valet, Here is no impoſition on the court: the 
judgment when ſigned relates to the en day of 
the preſent or preceding term. The court will ad- 
here to fictions and relations when they tend to pro- 
mote juſtice. Savile v. Wilthire. Barnes 270. 
Defendant gave a warrant of attorney to enter Warrant toenter 
judgment at the ſuit of plaintiff, hn Still and judgment at the 
Suſannah Still deceaſed, The judges in the Trea- ſult of tus, 


. „ motion to enter 
fury gave leave to enter judgment at the ſurviving judgment at the 


plaintiff's ſuit, upon his affidavit of the due execu- ſuit of the ſur- 
tion of the warrant of attorney, and that the debt“ 

was unpaid, and the defendant alive. Barnes 40. 

Still v. Still. Ibid. 53. Gladwin v. Scott. | 


Leave to enter up judgment at the ſuit of an Leave keen to | 


executor on an old warrant of attorney; the words enter at the ſuit 
whereof extended to enter judgment at the ſuit of f © *xecutor 
teſtator, his heirs, executors, or adminiſirators, Barnes CY 

44+ Coles v. Haden; but not if theſe words are left 

out. g | 
Leave granted to enter judgment on an old war- 

rant of attorney in Michaelmas term, on affidavit of 

the due execution of the warrant and debt unpaid, 

and affidavit that defendant was living in Ireland on 

the 18th of September preceding, as a reaſonable 


length of time for diſtance. Barnes 54. Horſley v. 
Shuter « | | 


If the warrant of attorney is given to a feme How to enter it 
ſole, and ſhe marries before judgment is entered up, vp, if given to a 


afterwards mar- 


application muſt be made for leave to enter it up by e, eic, who 
oy A the ies. 
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432 Warrant of Arcvriify, 
the huſband and wife, founded upon an affidayit 
Proving their marriage. Vide 3 Bur. 1471. 

If the judgment is to be entered up in term, 
make the following affidavit ; ingroſs it on a treble 
ixpenny ſtamped paper, and ſwear fame before 2 
Judge. ©, | | 
Warrant given Where a warrant of attorney to enter judgment 
to feme ſole, ſhe was given to a feme ſole, and the having married 
Ag ee before the judgment entered, the court pave leave to 
ark enter judgment ats the huſband and wife, Cited in 

the caſe of Coles v. Haden, Barnes 45. | 
Judgwent ſigned It appeared that defendant died before the judg- 
after defendant's ment ſigned, but after the firſt. day of term in 
—_— held which it was ſigned ; the judgment was held good, 
becauſe all judgments are ſuch from the firſt day of 
the term in which they are ſigned, Rogers. v. Bru. 
ton, Cooles Rep. 11. e 7 85 


In the Common Pleas. 4 Be 
b John Denn, Plaintiff, 
and 


Richard Fenn, Defendant, 


ARigavit of debt John Denn, of Fleet-flreet, London, hoſier, the 

due on warrant above-named plaintiff, and Richard Budd, of the 

one I nly ſame place, yeoman, ſeverally make oath and ſay: 
eing given as a | a f 

ſecurity, And firſt this deponent Fohn Denn for himſelf ſaith, 

| That the above-named defendant Richard Fenn © 

being juſtly indebted unto this deponent, in the ſum 

of twenty pounds, for goods ſold and delivered, 

and work done (here ſet forth the conſideration), 

did, in order to ſecure unto him this deponent the 

ſame, execute unto this deponent the warrant of 

attorney hereto annexed : And this deponent fur- 

ther ſaith, That the whole of the ſaid twenty 

pounds is now juſtly due and owing unto him this 

deponent, and that he verily believes the ſaid Richard 

- Fenn is now living, he this deponent having ſeen 

and converſed with him two days ſince: And this 

deponent Richard Budd for himſelf ſaith, That he 


- was preſent, and did ſee the ſaid warrant of attorney. 
| ; execui 


Warrant of Attorne. 44233 


executed by the ſaid defendant, and that the name 
Richard Fenn, ſet and fubſcribed at the foot thereof, 
is of the proper hand-writing of the faid Richard 
Fenn, and that he did fign, ſeal, and as his act and 
deed deliver the fame, .in the preſence of this depo- 
nent; and that the name R. Budd ſet and ſubſcribed 
as the witneſs to the ſaid warrant of attorney, is of 
the proper hand-writing of this deponent. | | 
Before the judges go into court, ſpeak to one of How to apply in 
the ſecondaries, who will take you into the Trea- term time. 
ſury-chamber, where you will move upon this 
affidavit for leave to enter up the judgment, which 
will be granted of courſe; in the evening draw 
up the rule at the ſecondaries ; pay 5s. and ſign 
judgment, 28 5 > 
If in vacation, take the affidavit to a judge who Ia vacation, 
will grant an order for that purpoſe, pay 4s. ; pre- | 
pare on a flip of parchment warrants of attorney 
for the plaintiff and defendant thus, mentioning 
the term. | . c . 
Miidaleſex, to wit, Jobn Denn puts in his place Warrant for the 
S. L. his attorney, againſt Richard Fenn, late of Plaintiff, 
Meſiminſter, in the ſaid county, hoſier, in a plea 
of debt. | | 
Middl:fex, (ſſ.) The ſaid Richard Fenn puts in For defendant, 
his place F. B. his attorney, at the ſuit of the ſaid 
John Denn, in the plea aforeſaid. 65 
Then prepare the judgment, which is done by How to fign 
entering an zacipitur of the declaration, on a double Jen. 
25, bd, ſtamped paper; take ſame with a memoran= 
dum on a 25, bd. ſtamp, and warrants of attorney 
to the clerk of the warrants, who will ſign the 
judgment paper (annex the rule thereto), pay 8. ; 
go to the prothonotaries office, and the clerk will 
ſign the judgment, and tax the coſts ; pay ſigning 
$5, 4d, ; after this take out execution. No ap- 
pearance is entered with the filacer, you leave the 
memorandum with the prothonotaries clerk. 
In the court of Common Pleas, | 
Middleſex, (ſſ.) 4. B. is retained to enter up judg- Warrant or mee 
ment on a cognovit * (or warrant of attorney morandum. 
f to 
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434 - - Warrant of Attorney, 


to acknowledge judgment, as the caſe may require), 7 


dated on the. day of at the ſhit of 
C. D. againſt E. F. 8 | 
: A. B. Attorney (if by an 


agent add) by G. H. 


his Agent. 


Entered (or filed of record, as the 
caſe may require) this 5th day of 
February, in the goth year of 


the reign of Tae | 
(Officer's Name.) 


Deelsratin en Middleſex, (ſſ.) Richard Fenn, late of Watminſter, 


cane, 100% in the ſaid county, hoſier, was ſummoned to an- 
mentby nildlelt, (wer John Denn in a plea, That he render to the 
as entered on the ſaid John, forty pounds of lawful money of Great 
roll. Britain, which he owes to, and unjuſtly detains 


from him; and thereupon the ſaid John, by S. U. 


his attorney, complains, That whereas the ſaid 


| The date of the Richard, on the _ day of in the year 
warrant, of our Lord 1789, to wit, at Weſiminſier, in the 
ſaid county, borrowed of the ſaid 7ohn the ſaid 

forty pounds above demanded, to be paid to the ſaid 

John when he the ſaid Richard ſhould be thereto 

afterwards requeſted; yet the ſaid Richard (al- 

though often requeſted, &c, ) hath not yet paid the 

ſaid torty pounds above demanded, or any part 

thereof, to the ſaid John, but be to pay the ſame, 

or any part thereof, to the ſaid John, hath hitherto 


wholly refuſed, and ſtill refuſes ; wherefore the ſaid 


John faith he is injured, and hath ſuſtained damage 

to the value of ten pounds, and therefore he brings 
| his ſuit, &c. | | 
Judgment by nil And the ſaid Richard, by Jeſeph Bruce, bis at- 
cicit thereon. torney, comes and defends the wrong and injury, 
: when, Sc. and ſays nothing in bar or precluſion of 
the ſaid action of the ſaid Fohn, by which the ſaid 
Jobn cemains therein undefended againſt the ſaid 


Judgment figned Richard; Therefore it is conſidered, That the ſaid 
the oth No- John recover againſt the ſaid Richard his ſaid gee 
| SI Fs | and 


vember 1785. 


* 
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and alſo 638. for his damages which he hath. ſuſ- | 
| tained, as well by occaſion of the detaining the ſaid 
debt, as for his coſts and charges by him about his 
ſuit in this behalf expended, by the court here 
_ adjudged to the ſaid John by his aſſent; and the ſaid 
Richard, in mercy, &c. | Merey. 
To the end of declaration: And the ſaid Richard, It by non ſum 
by Joſeph Bruce his attorney, comes and defends a etus on 
the wrong and injury, when, &c.; and the ſame * | 
attorney of the ſaid Richard ſays, That he is not 
informed by the ſaid Richard of any anſwer to be 
given for the ſaid Richard to the ſaid Fohn in the 
premiſes, nor doth he ſay any thing in bar or pre- 
eluſion of the ſaid action of the ſaid John, by which 
the ſaid John remains therein undefended againſt _ 7 
the ſaid Richard: Therefore it is conſidered, That Judgment ſigned 
the ſaid John recover againſt the ſaid Richard his“ _ 
ſaid debt, and alſo 63s. for his damages which he 
hath ſuſtained, as well by occafion of the detaining 
the ſaid debt, as for his coſts and charges by him 
about his ſuit in this behalf expended by the court 
here adjudged to the ſaid John by his aſſent; and 
the ſaid Richard, in mercy, Cc. | | 
But if the defendant gives a bond with a warrant 
of at orney, then your affidavit will vary, and the 
declaration which will be on the bond only, 


In the Common Pleas, . 
45 | EO | G. Plaintiff, 
| | | q 


an 
h C. D. Defendant, 
J. G. of, Sc. the above-named plaintiff, and Affdavit of mo- 
7. P. of, &c. Gentleman, ſeverally make oath and ney being due 
ſay, And firſt this deponent J. E. for himſelf ſaith, on vary I . 
That the above defendant is and ſtands juſtly in- warrant of at- 
debted unto him this deponent, in the ſum of 2001, torney. | 
upon and by virtue of a certain bond or obligation, 
bearing date the 21ſt day of January laſt paſt, en- 
ttered into by the ſaid defendant to this deponent in 
the penal ſum of 400l. conditioned ſor making void 
3 1 8 the 


On 
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the ſame on payment of the ſum of 200/, and 
intereſt for the ſame, after the rate of 5. per cent. 


per annum, on the 6th day of Fuly laſt paſt, and 
alſo the ſum of . for intereſt thereof; And for 


the better ſecuring to this deponent the payment 


thereof, the ſaid C. D. did, on the ſame day and 
year, enter into and duly execute the warrant of 
attorney hereto annexed : And this deponent fur- 
ther ſaith, That he verily believes the ſaid defend - 
ant is now living, he this deponent having ſeen and 
converſed with him two days fince : And this depo- 


nent J. P. for himſelf ſaith, That he was preſent, 


and did fee the warrant of attorney hereto annexed, 
duly executed by the' ſaid defendant, and that the 
name C. D. ſet and ſubſcribed at the foot thereof, 
is of the proper hand-writing of the ſaid defendant 
C. D. and that he did ſign, ſeal, and as his act and 


dieed deliver the ſame, in the preſence of this depo- 


nent; and that the name J. P. ſet and ſubſcribed 
as the witneſs thereto, is. of the proper hand- 
writing of this deponent. ne | 


1 4 1 


= Judgments. 


E clerk of the judgments is the proper offi- 
cer to draw and enter up all final judgments 


after inguiſitions taken, verdicts obtained, or nonſuits | 


and on demurrers and iſſues joined upon nul tiel re- 
cord, as alſo all continuances neceſſary in the afore- 
ſaid judgments. Therefore if they are required to 
be entered up, ſpeak to Mr, Zickbarrow for that 


| purpoſe. 


N. B. The prothonotary, at the time of ſigning The prothon, 


_ the judgment, provides the roll for the entry, which provides the roll, 
is to be wrote in a fair hand, leaving a margin of 


an inch wide, and proper room at the top for the 
preſs, which is marked with the prothonotaries 


names; then firſt enter the declaration thus: | 


- Middleſex, (ſſ.) Richard Roe, late of Meſiminſler, Entry of an in - 
in the ſaid county, yeoman, was attached to an- terlocutory judge 
ſwer John Doe, in aplea of treſpaſs on the caſe; | 
and whereupon the ſaid John, by his S. U. attorney, 
complains, For that whereas (to the end of the de- 
claration), ſuit, &c. | | 55 | 

And the ſaid Richard, in his proper perſon, comes 17 defendant ap- 
and defends the wrong and injury when, &c, and pears, put the 
ſays nothing in bar or precluſion of the ſaid action *t9rn*y 5 name 
of the ſaid John, by which the faid John remains — 
therein undefended againſt the ſaid Richard, for 
which the ſaid Jahn ought to recover againſt the © 
ſaid Richard his damages by occaſion of the pre- 
miſes +, But becauſe it is unknown what damages + This word 
the ſaid John hath ſuſtained by occaſion thereof, may be uſe! in 
Therefore it is commanded to the ſheriff, that by Og. BYE 
the oath of twelve good and lawful men of the ſaid mer precedent. | 
county, he diligently inquire what damages the ſaid 


John hath ſuſtained, as well by occaſion of the pre- 


miſes, as for his coſts and charges by him about his 


ſuit in this behalf expended ;z and that the inqui- 


ition which he ſhall thereupon take, he make ap- 
Ea Ef 3 | pear 
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pear to the juſtices of our Lord the King at Ve. 
minſter, in 15 days of Eafter, under his ſeal, and 
the ſeals of thoſe by whoſe oath he ſhall make 
the ſaid inquiſition, together with the writ of our 
Continvance and ſaid Lord the King to him thereupon directed. At 
return of the in- hich day here cometh the ſaid Fohn, by his ſaid 


* attorney, and the ſheriff, to wit, Milliam Newnan, 
and Thomas Baker, Eſquires, ſheriff of the ſaid 
county now return here a certain inquiſition taken 
before him at his office in Took's Court, Curſitor- 
fireet, in the ſaid county, on the day of 

in the thirtieth year of his preſent Ma- 

jeſty's reign, by the oath of twelve good and lawful 

men of his county, by which it is found, that the 
ſaid John hath ſuſtained damages, by occaſion of 

the premiſes, beſides his coſts and charges by him 
laid out about his ſuit in this behalf, to 50l. gs. 59, 

Judgment fgned and for thoſe coſts and charges to 20s. Therefore 

_ _ it is conſidered, that the ſaid Fohn recover againſt 

| the ſaid Richard his damages aforeſaid to 511. gs. 5, 

by the inquiſition aforeſaid in form aforeſaid found; 

and alſo 16/. 10s. 7d. to the ſaid John, at his re- 

queſt, for his coſts and charges aforeſaid, by the 

court here of increaſe adjudged ; which fai da- 

mages, in the whole, amount to 681. ; and the ſaid 

Merey. Richard, in mercy, &c. | 

Judgment by And the ſaid Richard, by J. T. his attorney, 

cognovit aZionem comes and defends the wrong and injury, when, 

OO Sc. and ſays, That he cannot deny the ſaid action 

of the ſaid John, nor but that he did undertake and 
promiſe, in manner and form as the ſaid John hath 
above thereof complained againſt him; nor but that 
the ſaid John hath ſuſtained damages, by occaſion 
of the non-performance of the ſaid ſeveral promiſes 
and undertakings, to 50l. as he the ſaid Fobn hath 
above in his ſaid declaration ſuppoſed ; and here- 
upon the ſaid John prays, That the ſaid damages fo 
acknowledged, together with his expences and coſts, 
laid out by him about his ſuit in this behalf, may 

Judgment figned be adjudged to him, &c. Therefore it is confudered, 

roch Nor. 1759. That the ſaid Jobn recover againſt the ſaid Richer” 
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his damages aforeſaid, fo by him in form aforeſaid 
acknowledged, and alſo 104. for his coſts and 
charges by the court here adjudged to the ſaid Fohn, 

by his aſſent, which ſaid damages, in the whole, 
amount to 66/. and the ſaid Richard, in mercy, Mercy, 
Oc. | | 2 | 
Lend to wit, C. D. late of Londen, yeoman, | 

was ſummoned to anſwer A. B. in a plea, that he 

render to him 100/. Cc. to ſuit, &c, Then begin 
with a new line and enter judgment thus : 5 

And the ſaid C. D. in his own perſon comes Judgment by ail 

and defends the wrong and injury, when, Sc. and © in debt. 
ſays nothing in bar or precluſion of the ſaid action 
of the ſaid A. by which the ſaid A. remains therein . 
undefended againſt the ſaid C. Therefore it is conſi- Judgment ſigned 
dered, That the ſaid A. recover againſt the ſaid C. —— ye _ 
his ſaid debt, and alſo 5/. for his damages which he 8 
hath ſuſtained as well by reaſon of the detaining the | 
ſaid debt, as for his coſts and charges by him about 
his ſuit in this behalf expended by the court here | 
adjudged to the ſaid A. by his aſſent: And the ſaid - 
C. in mercy, &c. | Meer. 


And the ſaid C. by F. D. his attorney, comes Cognovit adionem 


and defends the wrong and injury, when, &c. and '* dedt, | 


ſays that he cannot deny the ſaid action of the ſaid 

A. nor but that he owes to the ſaid A. the ſaid 5o/, 

in manner and form as the ſaid A. hath above in his 5 
ſaid declaration alledged; It is therefore confidered, Judgment figne 
That the ſaid J. recover againſt the ſaid C. his ſaid ed, Ke. 

debt, and allo 5. for his damages which he hath 

ſuſtained, as well by reaſon of the detaining the 

ſaid debt, as for his coſts and charges by him about 

his ſuit in this behalf expended, adjudged to the 

ſaid A. by his aſſent: And the ſaid C. in mercy, Cc. Merey. 

And the ſaid C. by J. D. his attorney, comes Cognovit alen 
and defends the wrong and injury, when, &c, and ia debt on bond, 
ſays that he cannot deny but that the ſaid writing 
obligatory is the deed of him the ſaid C. nor but 
that he owes to the ſaid A. the ſaid 100l. in manner 
and form as the ſaid A. hath above declared againſt 
him, 1t is tharefore conſidered, &c, ag before. 

: Fr And 


Judgment by 
von ſum informe- 
tus in debt, 


the ſame attorney of the ſai 


And the faid C. by F. S. his attorney, comes 
and defends the wrong and injury, when, &c. and 
C. ſays, That he is 

not informed by the faid C. of any anſwer to be 
given for the ſaid C. to the faid A. in the plea afore- 
ſaid; and the ſaid C. ſays nothing in bar or preclu- 
ſion of the ſaid action of the ſaid A. by which the 
ſaid J. remains therein undefended againſt the ſaid 
C: It is therefore conſidered, That the ſaid A, re- 


cover againſt the ſaid C. his ſaid debt, and alſo 100, 


Cognovit zgainſt 


an adminiftretor 


in debt, | 


for his damages which he hath ſuſtained, as well by 
reaſon of the detaining the ſaid debt, as for his coſts 
and charges by him about his ſuit in this behalf ex- 
pended, by the court here adjudged to the ſaid 4. 
by his aſſent : And the ſaid C. in mercy, &c. 
And the ſaid C. by J. X. her attorney, comes 
and defends the wrong and injury, when, Cc. and 
ſays, That ſhe cannot deny the ſaid action of the 
ſaid A. nor but that the ſaid bond is the deed 
of the ſaid F. nor but that ſhe the ſaid C. admini- 
ſtratrix as aforeſaid, detains from the ſaid A. the 
ſaid 1001. in manner and form as the ſaid A, hath 


Judgment ſigned above thereof complained againſt her; Therefore it 


day of 
1789, 


is conidered, That the ſaid A. recover againſt the 
ſaid C. adminiftratrix as aforeſaid, his ſaid debt, and 


alſo 6/. 10s. for his damages which he hath ſuſtained, 


as well by occaſion of the detaining the ſaid debt, as 


for his coſts and charges by him about his ſuit in 
this behalf expended, adjudged to the ſaid 4. by 
his aſſent, to be levied of the goods and chattels 
which were of the ſaid F. at the time of his death 


in her hands to be adminiſtered, if ſhe hath ſo much 


thereof in her hands to be adminiſtered; and if ſhe 


hath not ſo much thereof in her hands to be ad- 


Mercy. 


The like judge 
ment in caſe, 


ſays, That ſhe cannot deny the ſaid action of the 


miniſtered, then the ſaid 6/. 10s. being the damages, 
coſts, and charges aforeſaid, to be levied of the 
proper goods and chattels of the faid C.; and the 
faid C. in mercy, c. OE 1 


And the ſaid C. by J. X. her attorney, comes 
and defends the wrong and injury when, Cc. and 


ſa 


Judgments. .,, 
(aid 4, nor but that the ſaid F. in his life-time, did 5 5 
undertake and promiſe, in manner and form as 
the ſaid A, hath above thereof complained againſt 
him, nor but that the ſaid A. hath ſuſtained da- 
mages by reaſon of the not performing the ſaid 
ſzveral promiſes and undertakings in the ſaid decla- 
ration mentioned to 25. as the ſaid A. hath above 
ſuppoſed 3 and upon this the ſaid A. prays judg- 
ment, and his damages ſo acknowledged, together 
with his coſts and charges by him about his ſuitin 
this behalf expended to be adjudged to him, Cc. | 
Therefore it is conſidered, That the ſaid 4, recover „ 
againſt the ſaid C. adminiſtratrix as aforeſaid, bis Jo _ _— 
ſaid damages, ſo above acknowledged, and alſo 1739. 
6/. 10s. for his coſts and charges by him laid out 
about his ſuit in this behalf, adjudged to the ſaid 
A. by his aſſent, to be levied of the goods and 
chattels which were of the ſaid F. at the time of 
his death, in her hands to be adminiſtered ; if 
ſhe hath ſo much thereof in her hands to be ad- 
miniſtered ; and if ſhe hath not ſo much thereof 
in her hands to be adminiſtered, then the ſaid 64. 
10s. being the coſts and charges aforeſaid ſo ad- 
judged to the ſaid . to be levied of the proper 
goods and chattels of the ſaid C.; and the ſaid C. 
in mercy, &c, | | | 


Mercy, IEEE: 


To the end of the demurrer biok, At which day, judgment on 
came here the parties aforeſaid, by their attornies 9-murrer to the 
© aforeſaid, and hereupon the premiſes being ſeen by lication. 
the ſaid court here, and fully underſtood, it appears to | 
the ſaid court here, that the ſaid plea of the ſaid 4. by 
way of reply to the ſaid plea of the ſaid C. and the 
matters therein contained, are ſufficient in law for 
the ſaid A. to have and maintain his ſaid action 
againſt the ſaid C. as the ſaid J. hath above al- 
ledged, for which the ſaid A. ought to recover his 
damages by occaſion of the premiſes; but becauſe 
it is unknown to the court here, what damages the 
faid 4, hath ſuſtained by the means aforeſaid, 
2 are commanded (as in a judgment by de- 

uit}, 5 | SIE a | 
CE Enter 


— 
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Judgment 2 in Enter all the proceedings to the end of the iſſues 
the caſe of a then go on thus: On which day comes here the ſaid 

. by his ſaid attorney; and the ſaid A. (although fo. 

lemnly called) cometh not; and it appearing to the 

court here, that the (aid A. hath neglected to bring 

the iſſue above joined on to be tried according to the 

courſe and practice of the ſaid court; therefore, ac- 

cording to the form of the ſtatute in ſuch caſe made 

and provided, It is con ſidered, by the ſaid court here, 

that the ſaid 4. take nothing by his ſaid writ, but 

that he and his pledges to proſecute, to wit, John 

Doe and Richard Rae, be in mercy, c.; and that 

the ſaid A. go thereof without day. And it is fur- 

ther conſidered, that the ſaid C. recover againſt the 

ſaid A. 14. 10s. for his coſts and charges, by him, 

about his defence in this behalf ſuſtained, adjudged 

by the court here to the ſaid C. at his requeſt, ac- 

cording to the form of the ſtatute in that caſe made 

and provided; and that the ſaid C. have his execu- 


tion thereof, c. 


| Judgment ons 7 the end of the iſſue. At which day here come 
replication of the parties aforeſaid, by their attornies aforeſaid ; 


IT Os and the ſaid C. D. hath not here in court the record 
produce, of the ſaid judgment by him above in his plea afore- 
ſaid alledged, but makes default of producing the 

ſaid record. Therefore it is conſidered, that the ſaid 

A. ought to recover his damages by reaſon of the 

premiſes ; but becauſe it is unknown to the court 


here what damages the ſaid A. hath ſuſtained by 


the means aforeſaid, the ſheriff is commanded, that 


by the oath of twelve good and lawful men of his 
bailiwick, he diligently inquire what damages, &c. 
(as in a judgment by default.) 
Retraxit in caſe, Enter to the end of the defendant's plea, 
donor? then ſay; And hereupon the ſaid C. by bis ſaid 
pleaded, les attorney, comes and relinquiſhes his ſaid plea by 
him above pleaded, and ſaith, That he cannot 
deny the ſaid action of the ſaid J. nor but that he 
did undertake and promiſe, in manner and form 
as the ſaid A. hath above complained againſt him; 


nor but that the ſaid 4. bath ſuſtained damages by 
| On coccaſion 
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occaſion of the non- performance of the ſaid ſeve- 
ral promiſes and undertakings, to 20/. as he, the 

ſaid A. hath above, in his ſaid declaration, ſup- 
poſed: and upon this the ſaid 4. prays, that the ſaid 
damages ſo acknowledged, together with his coſts 
and charges laid out by him about his ſuit in this 
behalf, may be adjudged to him, c. Therefore, 
it is conſidered, that the ſaid A, recover againſt the 
id C. his damages, aforeſaid fo by him in form 
© ap -orefaid acknowledged, and alſo 10ʃ. for his coſts 
and charges by the court here adjudged, to the 
ſaid J. by his aſſent, which ſaid damages in 
the whole amount to 30/, And the ſaid C. in 
mercy, Sc. | | gs 


Execution. 


{ 
| 
f 
; 
' 
[ 


Execution, 


the judgment of the court from whence it 
iflues ; and granted at the requeſt of the party at 
whoſe ſuit it is, to render him ſatisfadtion of the 


| A N execution is a judicial writ, grounded on 


judgment which be hath obtained. 


Co. ſe 


Fi. fe. 


There are three ſorts, commonly in uſe, for ob- 
taining ſatisfaction of the plaintiff's demand, and 
his cotts adjudged to him by the court. 

1. A capias ad ſatisfaciendum, which impriſons 

the body of the debtor, till he makes ſatis faction 
to the plaintiff the demand recovered ;.but this writ 
cannot be iſſued againſt peers or members of parlia- 
ment, Whenever the body is taken, no other pro- 
ceſs can be ſued againſt the goods, lands, or tene- 
ments of the defendant ; for as corpus humanum non 
recepit æſtimationem, ſo it is deemed the greateſt and 
higheſt ſatisfaction one man can have of another, 
But if the defendant die in execution, the plain- 
tiff may now by Stat. 21 Fat. 1. c. 22, ſue out 
execution againſt his lands, goods, or chattels, at 
his eleftion, - „„ 
2. A fieri facias againſt the goods, and chattels 
of the defendant only, which lies as well againſt 
peers and members of parliament, as other common 


berſons, and againſt executors or adminiſtrators 


Ca. Jo, in what 


county, 


with regard to the goods of the deceaſed. 

3. An elegit againſt the goods and chattels, (ex- 
cept oxen and beaſts of the plough,) and alſo one 
half_of the defendant's land to be holden by the 
plaintiff at an eſtimate made thereof by the ſhe- 


riff until the debt, or damages, and coſts, are ſa- 


tisfied. Ie | 

The writ of capias ad ſatisfaciendum, is to be iſ- 
ſued in the county where the venue is laid, and if 
the defendant is not to be met with in that county, 2 
| | feſtatum 


and a day after the judgment ſigned ; and the time within a year 


teſlatum capias ad ſatisfaciendum may be iſſued into any | 
other county, the ſheriff having returned the firſt 
writ non et inventus. Theſe writs may both iſſue the 
ſame day, but to ground the tæſtatum, it is neceſ- 
fary the ca. ſa. be ſued out. Bond v. Jacob and others. 
Barnes 200. But the court will not inquire nicely 
when the ca. /a. or fi. fa. iſſued to ground the 
te/latum. For it is has been held ſufficient if it be 
produced and returned. Sweetapple v. Altterbury. 
Barnes 211. 208. Burdus v. Satchwell. 

It is to be ingroſſed on a 25s. Gd. ſtamp and ſign- 
ed by prothonotaries, pay ſigning the ca. fa. 4d. 
ſeal 7d. teſtatum, 8d. figning, ſeal 17. 24. 

If the judgment be in debt on bond, levy the mo- If levied in debt 
ney due to plaintiff, with the expences of the levy, on dond. 
and ſherrffs poundage, which is taken out of the 

nalty. | | | 
8 * be levied upon a judgment in cafe, then only if in caſe. 
levy the damages recovered with the coſts ; in this 
caſe, add the coſts to the damages recovered, and 
they are all called damages in the writ. „ 

There ought not to be two executions exiſting at Cannot be two 
the ſame time. Str. 515. but you may have a ff, . 
fa. firſt, and if the ſheriff does not levy to the a- 
mount of the debt, or damages recovered, you may 
have a ca. ſa. for the reſidue ; in ſuch caſe, the ſhe- 

_ riff ſhould return the f. fa, Salk, 318. and the 
levy thereon firſt, which ought to be recited in the 
| mu Vide Coppendale v. Debonnaire. Barnes 213. 
1 Koll Aör. 9o4. Cro. Eliz. 344. but if he does 
nothing on the f. fa. then there is no neceſſity 
to take notice thereof in the ca. /a. of its having 
iſſued, _— | | 
An elegit may be had after a fi. fa, but if once An eie may be 
the body is taken, there cannot be a fi. fa. or elegit ; had attcr a fifa. 
for the body is deemed the higheſt ſatisfaction the 
Plaintiff can have. „ | 
Theſe executions muſt be ſued out within a year To be ſued out 


and a day. 


But | 


is to be accounted from the day of ſigning the judg- 
ment. Barnes 197. Sympſen v. Gray. 
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Execution. | 


If taken out and. But if it be ſued out and returned within the 


returned in the 


year, 


year, there needs no /cire factas before you ſue out 
another: and it is uſual to award the firſt on the 
roll with the ſheriff's return thereon, but an exe. 


cCution cannot be awarded on the roll, which waz 


never returned or filed. 


Will. 82. 437 


Player v. Baldwin, 2 


This writ may be ſued after an elegit executed 


only on the goods. Str. 226. 


Ca. fa. in debt. 

George the Third, by 
the grace of Gog, of 
Great Britain, France, 
and Jreland, King, de- 
fender of the faith, c. 
To the ſheriff of Midale- 
ſex, greeting, We com- 
mand you, that you take 
C. D. late of Meſimin- 
fer, in your county yeo- 


man, if he be found in 


your bailiwick; and him 
ſafely keep, ſo that you 
may have his body before 
our juſtices at Meſimin- 


Aer, in fifteen days of 
Eaſter, to ſatisfy A. B. 


of 2,100/.debt, which the 
ſaid A. B. lately in our 
court, before our juſtices 
at Me minſter, re cover- 
ed againſt him ; and 
alſo ſixty-three ſhillings, 
which in our ſaid court 
were adjudged to the 
ſaid A. for his damages, 
which he had by occa- 
ſion of the detaining that 


debt, whereof the ſaid C. 


D. is conyitied ; and 


* have 


The like in caſe, 
George the Third, by 
the grace of G4, of 
Great Britain, France, 


and Ireland, King, de- 


fender of the faith, Cc. 
Tothe ſheriffs of Londan, 
greeting : We command 
you, That you take Ri. 
chard Fenn, late of Lon- 


don, yeoman, if he be 


found in your bailiwick; 
and him ſafely keep; fo 
that you may have bis 
body before our juſtices 


at Weſtminſier, in fifteen 


days of Eaſter, to ſatisfy 
John Denn 5col.; which 
were adjudged to the ſaid 
2 our ſaid court, 

efore our juſtices at 
Meſiminſter, for his da- 


mages, which he had, 


by reaſon of the non- 
performance of certain 
promiſes and undertak- 
ings, made by the (aid 


Richard to the ſaid Fobn | 


at Londen, whereof the 
ſaid Richard is con- 


victed; and have there 
| this 
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Execution. 


have there this writ. 
Witneſs, Alexander Lord 
| Loughborough, at M g- 
minſler, the 12th day of 
February, in the Zoth 
year of our reign. 
John Nixon. 
Levy 65 3l. 35. beſides 


poundage, officers fees, and 


all other incidental ex- 
pences. | 


In covenant. 

For his damages, which 
he had, by reaſon of a 
certain, breach of cave- 
nant, made between the 
ſaid John and Richard, 
whereof the ſaid Richard 

is convicted, Tc, 


Treſpaſs and Aſault, 


For his damages, which 


he had, by occaſion of a 
certain treſpaſs and aſ- 
ſault, made on the ſaid 
John by the ſaid Richard, 


at We/tmin/ter, in your 


county; whereof, &c, 


Treſpaſs. 


For his damages, which 


he had ſuſtained, by oc- 
cation of a certain treſ- 
pals done to the ſaid John, 
by the ſaid Richard, at 
L. in your county. 


For 


this writ. 5 Witnefs, | 
Alexander Lord Lough- 
borough, at Weſtminſter, 


the 12th day of Fe- 
bruary, in the thirtieth 
year of our reign. 


J. Nixon. 
Levy the whale, 


In ejectiment for damages. 


For his damages, which 


he had, by occaſion of a 


certain treſpaſs and eject- 


ment of farm,done to the 


ſaid Fohn, by the ſaid 
Richard, at L. in your 


| county, 


BY Replevin, 
For his damages, which 
he had,by occaſion of the 


taking and unjuſtly de- 


taining the cattle of the 
ſaid Fohn, at I in a cer- 
tain place called the H. 


in your county; where- 
of, Sc. 8 


For e | 
For his damages, which 


he had, by occaſion of the 


ſpeaking and publiſhing 
certain falſe and ſcanda- 
lous words by the ſaid 
Richard of the ſaid John, 
at London, in your baili- 
wick; whereof, &c. 


On 


4 
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For the deſndant. 


To ſatisfy Richard 
Fenn, 141. 105, which 
were adjudged to the ſaid 
Richard in our court, be- 


fore our juſtices at He/i- 


min/ler, thro' the diſcre- 
tion of the ſaid juſtices, 
accarding to the form of 
the ſtatute in ſuch caſe 
made and provided, for 
his coſts and charges by 
him laid out about his 
defence, in a certain plea 
of treſpaſs, on the caſe 
proſecuted in our ſaid 
court, by the ſaid Jahn 


againſt the ſaid Richard; 


and have you there this 
writ, Witneſs, Sc. 


In a penal action. 
To fatisfy us and John 


Denn, who ſues as well 


for us as himſelf in this 
behalf, 4501. debt, which 


the ſaid ohn, who ſues as 
aforeſaid, in our court, 


before our juſtices at 
Weſtminſter, recovered 


againſt the ſaid Richard 


(that? is to ſay) one 
moiety thereof, to wit, 


 . 2251. to the ſaid John 


who ſues aforeſaid, to 
his own proper uſe, and 
the other moiety there- 


of, to our own proper 


uſe, according to the 


form of the ſtatute in 


9 ſuch 


On @ nonſuit. 
To ſatisfy Richard 
Fenn, 121, 10s. which 
wereadjudged to the ſaid 


Richard in our court, be- 


fore our juſtices, at Veſi- 
min/ter, thro' the diſcre- 
tion of the ſaid juſtices, 
according to the form of 


the ſtatute in ſuch caſe 


made and provided, for 
his coſts and charges 
which he hatb ſuſtained, 
by reaſon of the falſe 
claim of the ſaid John, 
in a certain plea of treſ- 
paſs on the caſe, proſe- 
cuted in our faid court, 
by the ſaid John againſt 
the ſaid Richard; and 
have, &c. | | 


r on admniflrator. 


To ſatisfy Fohn Denn, 
adminiſtrator of all and 
ſingular the goods and 
chattels, rights and cre- 
dits, which were of 
James Wren, deceaſed, 
who died inteſtate, for 
1000/7. debt; and alſo 
16/. 10 J. for his da- 


mages, which he ſuſtain- 


ed, as well by occaſion 
of the detaining the ſaid 
debt, as for his coſts and 
charges by him expend- 
ed in and about his ſuit 
in his behalf, whereot 
the ſaid Richard is con 

victed, Oc. | 


| Eperntions. 


ſuch caſe made and arovided)y whereof the aid 
Richard is convicted 3 and have there, c. 


If the execution be taken out hte a ſct, fa. then, War ſei. fa. 
aſter the words, thereof be is convicted; ſay, | 
« And whercof in our ſaid court, before our juſtices, 
it is conſidered, That the ſaid John have his execu- 
tion againſt the faid Richard of the debt and 
damages aforeſaid, by the default of the faid 
Richard ; and have there this writ. Witneſs, 
= ” : 
A ca. ſa. may be amended after executed, by Ca. fa. amended. 

making it returnable before our juſtices, inſtead of — 
before us, on paying coſts. Hunt v. Kendrick, 2 
Black, Rep. 836. 7. Jones 41. Barnes 10. Browne 
v. Hammend, by making defendant's name Edmund, 
inſtead of Edward. Theſe are amended by the 
award of the writ and roll, fo you may amend the 
teſte of a fl. fa. Ibid. 5 

If the defendant is not to be found in the county, When teftatum 
where the venue is laid, you muſt then ſue out a neceſſary, 
teſtatum, which is dome in the firſt inſtance (but a 5 
ca. ſa, ought firſt to iſſue to warrant the te/{atum); dd: Bare 211. 
the form of which is as follows : 

George, &c. (to the end «of the firfl writ © con- Teftatum ca. * 
< vidted). „ And our ſaid ſheriff of Middleſex, at 
a certain day now paſt, returned to our juſtices at 
Meſiminſter, That the ſaid Richard was not found 
in his bail iwick; whereas it is teſtified in our ſaid 
court, That the Caid Richard lurks and wanders up 
and down in your county; and have there this 
writ, Witneſs, &c, (pay figning at prothonotaries 
dd. fat of ca. ſa, and this writ 18. 2d. 
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55 Exetutions. 


Fieri Faciat. 


This writ was the only writ of execution that 
lay at common law, and was afterwards confirmed 
by the ſtat. of Vest. 2. And lies againſt the goods 
and chattels of peers and members of parliament, 
as other common perſons, and againſt executors, 
or adminiſtrators, with regard to the goods of the 
deceaſed, as for coſts awarded againſt them 
for falſe pleading, or confeſſion of judgments, if 
no goods or chattels of the teſtator ate to be met 
with for thoſe coſts. | | 

If part only be levied, the plaintiff may have a 
6. for the reſidue, but he ſhould recite the ſhe- 

riff's return on the firſt writ. x Rall. Abr. 904. 
Cro. Eliz. 344. 1 
How ſued, This writ is-to be ingroſſed on a 25. 6d. ſtampt 
x parchment, ſigned by the prothonotaries, and ſeal- 
ed; and is to iſſue only in the county where the 
venue is laid. The ſtationers have them ready 
printed. If it be into another county, it is called 


| a . | 
| Teſte, ere, need not fifteen days between the te%e and 
E return of any ca. /a. or fi. fa. (except to fix bail or 
| | in outlawry). Stat. 13. Car. 2. c. 2. ,. 7, 8. 
Tebe if ſued out Tf jt be ſued out in term time, te/te the writ the 
— firſt day of the term (although the judgment is not 
ſigned till four days after); if out of term, teſte it 
the laſt day of term. 3 
Goods bound By Stat, 29 Car. 2. the goods are bound only 
from delivery. from the time of the delivery of the writ to the 
ſheriff; but lands are bound from the day of the 
judgment. 1 
If all not levied. If all the money is not levied, the writ muſt be 
returned before a ſecond execution can be made out, 
becauſe the ſecond is granted on the deficiency of 


the firſt, Salk, 318, 
| * A fri 


— 


Executions. 451 
A fieri facias being executed fraudulently, a Fnudolent f. fa, 
ff. fa. at the ſuit of another afterwards, ſha}] ſtand hot good. 
good, and be preferred. 1 Hil, 44. Bradley v. 
Wyndham. e | 2 . 
The ſheriff, that began the execution, ſhall end 3 who be · 
it, tho' he is out of office, Saik. 323.; and may sun mee eu- 
ſell goods after he is out of his * without * e 
venditioni exponas, Lord Raym. 990. | 
If the ſheriff return, That he has levied the goods, If theriff return 
and that they remain in his hands for want of buy- mo „ 
ers, and he continues in office, a venditieni exponas for want of tele 
iſſues to make ſale thereof, by which he is com- ers, a end. 
pelled to make ſale. If he be out of office before en. iſſues, 
he makes ſale, then ſue out a di/?ringas, directed to 5 
the new ſheriff, to diſtrain the old ſheriff to ſell; 
whereby he is compellable ſo to do; or you may 
move for iſſues againſt him to the value of the goods. 
6 Med. 295, 296. 5 
On a ff. fa. upon a judgment againſt one part- H. /a. akeinſt 
ner, the ſheriff may take the goods of both, and the o ay 
vendee ſhall have a moiety in common with the book 
other. Comb. 217. | 
If a man died in execution, formerly his execu- If 2 man die in 
tors were no farther chargeable ; but now, by Stat. ag Pa 
21 Fac. 1. c. 24. be he do die. in execution, yet © 
&« the plaintiff may have an execution againſt his lands, 
&« goods, and chattels.” But the judgment muſt be 
Tevived by a ſci. fa. | „ | 
It does not abate by the plaintiff's death; but the Execution does 
ſheriff muſt go on to execute his writ. Mad. Ca. _— 2 
I. & Eg. 225. Salk. 322. 6 Mad. 290. g 
If plaintiff dies after verdiẽt and before the day After verdi 
in bank, tho? the judgment be right, yet a /ci. fa. Plaintif dies. 
| muſt be awarded before execution. 1 Jil. 302. 
Earl v. Brown, | 1 
If a defendant die after the firſt day of term, yet If defendant dies. 
plaintiff may have execution againſt his goods, be- | 
cauſe the judgment has reference to the firſt day of 
the term. Gilb, L. of Ex. 46. So if plaintiff dies 
after f. fa, ſued out, it may be executed. Cro. 


liz 459. 
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Tefiatum after a 
„. fa. executed 


ſheriff's teturn. 
Fi 


Landlord muſt 
give ſheriff no- 


Intereſt andcofts, Judgment in debt on bond, the court was of 


opinion that in all caſes the prothonotary ſhould 
allow intereſt and colts from the lime of the judg- 
ment to the completing the execution, Dating v. 


Thornhill, Cooke's Rep. go. Pract. Reg. 213. S. C. 


After a fi. fa. executed and part levied. Plaintiff 
before the return ſues out a te/latum and levies the 


reſidue, held irregular, ſet aſide and reſtitution 
granted with coſts, defendant to bring no action. 


Coppendale v. Debonnaire, 


Barnes 213. 


A landlord is entitled to a year's rent in the caſe 
of an execution, without deduction, and the ſheriff 
muſt take care of him, 8 Ann. c. 14. /. 1. ; but a 
ground landlord cannot come in for a year's rent on 


* 


an execution againſt an under leſſee; for the ſtatute 
only extends to the immediate landlord, Str. 787.; 
but the landlord muſt give the ſheriff notice, or he 


is not bound. 1 Str. 97. 2 Wilſon 140. 


Ti. fa. in caſe. 
Georze the Third, &c, 


To the ſheriff of Glouce- 
fer ſhire, greeting: We 


command you, That you 


cauſe to be levied of the 


goods andchattels in your 
bailiwick of C. D. late 
of Gloucefler, in your 
county, yeoman, 507, 


which A. B. in our court, 


before our juſtices at 
N eſiminſter, recovered 
againſt him, for his da- 
mages, which he had, by 
means of the not per- 
forming certain promiſes 
and undertakings late ly 
made by the ſaid C. to 


the ſaid A. B. at Glous 


cefler, in your county; 


whereof the ſaid C. is f 


, Con- 


Fi. fa. in debt. 
George the Third, &c, 


To the ſheriff of Middle- 
ſex, greeting: We com- 


mand you, That you 


cauſe to be levied of the 
goods and chattels in your 
bailiwick of C. D. late 
of W. in your county, 
yeoman, as well as a cer- 
tain debt of 60/. which 
A. B. in our court, be- 
fore our juſtices at ef- 
minſter, recovered againſt 
him, as alſo 63s, which 
were awarded to the ſaid 
A. B. in our faid court, 
for his damages, which 
he had, by occaſion of 
the detaining the ſaid 
debt; and have you that 
money before our juſtices 


at 
FE: 


earn 


convicted: and have you 
that money before our 


juſtices at Meſtminſter, in 


fifteen days from the day 
of Ea/ter, to render to 
the ſaid A. B. for his 
damages aforeſaid ; and 
have there this writ. 


at Weflminfler, in fifteen 


days of Haſter, to render 
to the ſaid A. for his 
debt and damages afore- 


ſaid ; whereof the _ 


C. is convicted; and 
have there this writ. 
Witneſs, &c. | 


Witneſs, Alexander Lord 
Loughborough, at Weſt- 
minſi r, the 12th day of 
February, in the goth 
year of our reign, 


7 after a ſcite facias: after the word, whereof After a ſei. a 


the ſaid C. is convicted, ſay, And whereef it is 
conſidered in our ſame court, That the ſaid A, have 

his execution againſt the ſaid B. of the debt and da- 
mages aforeſaid by the default of the ſaid B.; 3 and 
have there this writ. Witneſs, c. 


If in aſſault, ſay, For his damages, by mak of The like in af- 
a certain treſpaſs and aſſault, Jately committed fault, 


by the ſaid C. on the ſaid A. at Meſtminſier, in 
your county. 


If in covenant, For his damages, which he ful. The like in 
tained, by reaſon of a certain breach of coyenant enant. 


made eee the ſaid C. and the ſaid A. 


For his damages, which he ſuſtained, by reaſon The like in 
of a certain treſpaſs and ejectment committed againſt ejectment. 


the ſaid A. by the ſaid C. at E. in your county. 
In caſe there be no goods in the county where 
the venue is laid, then you may have a feſtatum 
H. fa. in another county; but a fi. fa. ſhould firſt 
be iſſued into the county where the venue is laid, 
in order to ground this ſecond writ ; the firſt writ 
need not be returned and filed before the feſlatum 
iſſues, Bond v. Jacob. Barnes 200. They are now 
both ſued out at the ſame time. But leave the 
firſt before the return, with the ſheriff, for a return 


of nulla bona, 


G 8 ; Teflatum 
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Teflatum fi. fa. in caſe. 


George, &c. To the 
ſheriffs of London, greet- 
ing: We command you, 
That you cauſe to be le- 
vied of the goods and 
chattels, oo (to the end 
of the firſt fi. fa.) where- 
2 — C. is convict- 
ed: And our ſheriff of 


Aidaliſex, at 4 certain 


day now paſt, ſent to our 


juſtices, That the ſaid C. 
had not any goods or 
- Chattels in his bailiwick, 


whereof he could cauſe 
to be levied the damages 
aforeſaid, or any part 


thereof: Whereas it is 


teſtified in our ſame court, 
That the ſaid C. hath 
ſufficient goods and chat- 
tels in your bailiwick, 
whereof you may cauſe 
to be levied the damages 


aforeſaid, and every part 
thereof; and have there 


this writ, Witneſs, &c, 


A non omittas fi. fa. 


George, Sc. To the 


ſheriff of Norfolk, greet- 


ing: We command you, 
That you omit not, by 


reaſon of any liberty in 
your bailiwick; but that 

ou enter the ſame, and 
Eauſe to be levied of the 


goods and chattels in 
your bailiwick of C. D. 
; | late 


Teflatum-fi. fa. in debt. 

George, &c. To the 
ſheriffof Middleſex,greet- 
ing, Cc. (tothe end of the 
fi. fa.) whereof the ſaid 
C. is convicted : And 
our ſheriffs of London, at 
a certain day now paſt, 
ſent to our juſtices, That 
the ſaid C. had not any 
goods or chattels in their 
bailiwick, whereof they 
could cauſe to be levied 
the debt and damages 
aforeſaid, or any part 
thereof: Whereas it is 
teſtified in our ſamecourt, 


That the ſaid C. hath 
ſufficient goods and chat- 


tels in your bailiwick, 
whereof you may cauſe 
to be levied the debt and 


damages aforeſaid, and 


every part thereof; and 
have you there this writ, 
Witneſs, Cc. | 


Fi. fa. for the reſidue in 
| debt. | 
George, &c. greeting: 

Whereas (to the end of 

the firſt fi. fa.); we lately 


commanded you that you 


ſhould cauſe to be levied 
of the goods and chattels 
in your bailiwick, of C. 


D. late of V. in your 
county, yeoman, as well 


a certain debt of 100 J.; 
. which 


Exetutions. 
late of, Cc. 1 the ſame as which A. B. in our.conrk 


a fi. fa.) 
Meſiminſter, recovered 


Te/latam fi. fa. into Dur- againſt him, as alſo 63s, 


ham, in caſe. which was awarded to 
George, Fc. To the the ſaid A. in our ſaid 
| Reverend Father in God, court, for his damages, 


by divine which he had by occaſion 
Providence lord biſhop of the detaining the ſaid 


of Durham, greeting: debt; . and that you 


We command you, ſhould have that money 
That by our writ, un- b fore our juſtices at 


der the ſeal of your Weſtminſter, in eight days 
biſhoprick duly to be of the Purification, now 


made, and to the ſhe- laſt paſt, to render to 


riff of the county of the ſaid 4. for his debt 
Durham to be directed, and damages aforeſaid, 


you command the ſaid whereof the ſaid C is 


ſheriff, that of the goods» convicted; And you at 


and chattels of C. D. that day returned to our 


late of, &c. in his baili- ſaid juſtices, That by 
wick, he cauſe to be virtue of that writ to you 


made gol. ; which H. B. directed, you had cauſed - 


before our juſtices at 


lately in our court, be- 
fore our juſtices, at 
Meſiminſier, recovered 
"againſt him, for his da- 
mages, which he had, by 
means of the not per- 
forming certain promiſes 


to be made of the goods 


and chattels of the ſaid 
C the ſum of 40/. part 
of the debt and damages, 
in the ſaid writ mention- 
ed; which money you 
had ready at the day and 


and undertakings, lately place in the writ men- 


made by the ſaid C. to tioned, as by the ſaid 


the ſaid J. B. at Hei- writ you was command- 
minfler, in the county of ed; and that the ſaid C. 
Middleſex ;z whereof the had not any other, or 
ſaid C. was convicted; more goods or chattels in 


and have you the faid your bailiwick, whereof 


money before our juſtices you could cauſe to be le- 
at Weftminfler, in fifteen vied the reſidue of the 
days of Eafter, to render ſaid debt and damages, or 
to the ſaid 4. B. for his any part thereof; there- 


dama- G84 fore 
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damages aforeſaid: And 
our ſheriff of Middleſex, 
at a certain day now 
paſt, returned to our ſaid 


_ Juſtices, That the ſaid 


Ci. had not any goods 


or chattels in bis baili- 
wick, whereof he could 
cauſe to be levied the da- 
mages aforeſaid, or'any 
part thereof: Whereas 
it is teſtified in our ſame 
court, That the ſaid C. 
hath ſufficient goods and 
chattels in your county 
palatine; whereof the 
| ſheriff of your county 
palatine may cauſe to 
be levied the damages 
aforeſaid, and every part 
thereof; and have you 
there this writ. Wit- 
neſs, &c. 


fore we command you, 
that you cauſe to be le- 
vied of the goods and 
chattels of the ſaid C. in 


your bailiwick. 63“. 36. 


reſidue of the ſaid ſum of 
103. 36. which the ſaid 
A. recovered againſt him 
in our ſaid court, for his 


ſaid debt and damages; 


and that you bave that 
money before our juſtices 
at Mieſi minſter, in fifteen 
days of Za/ter, to render 
to the ſaid 4, for the 


reſidue of the debt and 


damages aforeſaid; and 
have vou there this writ, 


: Witnels, Ge, 
Fi, fa. de bonts ecelgſia- 


ſlicis, in debt. 
George, Sc. To the 
Right Reverend Father 


in God, Thomas, by divine Providence lord biſhop 
of Linceln, greeting: We command you, That of 
of the eccleſiaſtical goods of C. D. late of, c. 
clerk, in your dioceſe, you cauſe to be levied 
1000l, for a debt, which A. B. in our court, be- 
fore our juſtices at Weſiminſter, recovered againſt 
him; as aiſo 63s. which were adjudged to the ſaid 
A. B. in our ſaid court, for his damages, which 
he had, by occaſion of the detaining that debt: 
and have you thai money before our juſtices at 
Weſimin/ter, in fifteen days of Eaſter, to render 
to the ſaid A. B. for his debt and damages afore- 
ſaid, whereof the ſaid C. is convicted: And our 
ſheriff of Midaleſex, in eight days of the Purification 
laſt paſt, ſent to our juſtices at J/e/iminfler, That 
the ſaid C. D. had not any goods or chattels, 
nor any lay fee in his bailiwick, whereof he could 
Cauſe to be levied the debt and damages aforeſaid, 

| 8 or 


or any part thereof; and that the ſaid C. D. is a 
beneficed clerk, to wit, rector of the pariſn and 


pariſh church of W. in the county of B. in your 


_ dioceſe; and have you there this writ. Witneſs, 
Sc. To be ſigned by the prothonotaries (pay 15. 
44d. ſeal 74.); and ſent to the regiſter of the dioceſe, 

who will make out a ſequeſtration, the plaintiff 
firſt giving ſecurity by bond to the biſbop. 


Fi. fa. again an executor, 
where he confeſſes the 
debt of the teſtator. 


George, &c. We com- 


mand you, That you 
cauſe to be levied of the 
goods and chattels in 
your bailiwick, which 
were of C. D. late of, 
Sc. at the time of his 
death, in the hands of E. 
B. adminiſtrator of all 


and fingular the goods 
and chattels, rights and 


credits, which were of 


the ſaid C. deceaſed, at 


the time of his death, 
who died inteſtate, to be 


adminiſtered; 401, which 


to A. B. in our court, 
before our juſtices at 
Weſtminſter, were ad- 
judged to him for his 


damages, coſts, and 


charges, which he had, 


by reaſon of the non- 
performance of certain 


promiſes and undertak- 
ings made by the ſaid C. 
D. in his life time to the 
| faid A, at V. in your 
county, if ſhe has fo 


much 


Fi. fa. again an admi- 


miſtratiæx in debt, 


Gecrge, Sc. We com- 
mand you, That of the 


goods and chattgls which 


were of C. D. late of, 
Sc. at the time of his 
death, in the hands of 
E. B. widow, admini- 
ſtratrix of all and ſingular 
the goods and chattels, 
rights and credits, which 
were of the ſaid C. at 
the time of his death, 
who died inteſtate, to 
be adminiſtered in your 
bailiwick, you cauſe to be 


levied 530/. debt, which 
A. B. lately in our court, 
before our juſtices at 


Weſtminſter, recovered 
againſt the ſaid E. B. ad- 


miniftratrix as aforeſaid 


and alſo 161. which in 


our ſaid court were ad- 
Judged to the ſaid A, for 


his damages, coſts, and 


charges which he had, 
by means of detaining 
the ſaid debt, if ſhe hath 


ſo much goods and chat- 
5 | tels 
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Executions 


* goods 


miniſtered; and if ſhe 


hath not ſo much there- 
of in her hands to be 


2dminiſtered, then that 
you cauſe to be levied 6/. 
105. being the coſts and 


charges of the ſaid 4. and 


parcel of the damages 
aforeſaid of the proper 


goods and chaitels of the 
ſaid E.; and have that 
money before our juſ 


tices at Vaſliminſter, in 
fifteen days of Ealler, 
to render to the ſaid A. 
forhis damages aforeſaid, 
whereof the ſaid E. B. 
is convicted; and have 
you there this writ. 
Witneſs, &c, 


and chattels 
in her hands to be ad- 


tels of the ſaid C. at the 
time of his death in her 
hands to be adminiſtered; 


and if ſhe hath not ſo 


much thereof in her 
handstobe adminiſtered, 
then that you cauſe to be 
levied the ſaid 16/, the 
damages, coſts, and 
charges aforeſaid, of the 
proper goods and chattels 


of the ſaid E. B.; and 


have you that money be- 
fore our juſtices at Weſt- 
minſter, in fifteen days 
of Eaſter, to render to 
the ſaid A. for his debt 
and damages aforeſaid, 
whereof the ſaid E. B. 
is convicted; and have 
you there this writ, Wit 
neſs, Se. | 


If againſt execu= I it be againſt an executor, add the words, 
Executor of the laſt will and teſtament of, Cc. 


tor, 


Ji. fo. for de- 
ſendant's cofts 


in gale, 


deceaſed, 


Gearge, Sc. That you cauſe to be levied of the 
goods and chattels of A. B. in your bailiwick 144. 


TOs, which were awarded to J. D. in our court, 


| before our juſtices at Mieſiminſter, through the 


diſcretion of the ſaid juſtices, according to the form 
of the ſtatute in ſuch caſe made and provided, for 
his coſts and charges by him expended in and 
about his defence, in a certain plea of treſpaſs on 
the caſe (as the action is), proſecuted in our ſaid 
court, by the ſaid A. againſt the ſaid J. D.; 


and have you that money before our juſtices at 


Weftminfler, in, &c,z and have there this writ. 


Ver 


Exetutions. 


For cofli on a nonſuit. 


SEetorge the Third, Cc. 
To the ſheriff of Midale- 

2x, greeting: We com- 
— — That you 
cauſe to be levied of the 
goods and chattels in 
your bailiwick, of 4. B. 
141. which were award- 
ed to C. D. in our court, 
before our juſtices at 
Weſtminfler, according 
to the form of the ſta- 
tute in ſuch caſe made 
and provided, through 
the diſcretion of the ſaid 
juſtices, for his expences 
and coſts, which he had 
been put to, by reaſon 
of the falſe claim of the 
ſaid A. in a certain plea 
of treſpaſs on the caſe 
proſecuted in our ſaid 
court by the ſaid A, 
againſt the ſaid C.; and 
have you that money 


before our juſtices at 
Meſiminſter, Sc. Wit- 


Venditioni exponas. © 
George, c. To the 
ſheriff of Middleſex, 
greeting : Whereas we 
lately commanded you, 
That you ſhould cauſe to 


be levied of the goods 
and chattels of C. D. 
late of, &c. 30l. which 


A. B. lately in our court, 
before our juſtices at 
Meſiminſter, recovered 


againſt him for a debt; 
and allo 635. which, &c. 


(here recite the writ of fi, 


fa. verbatim); and that 
you ſhould have that 


money before our juſtices 


at Weſiminſter, on, &c. 


to render to the ſaid A, 


for his debt and damages 


aforeſaid, whereof the 
ſaid C. is convicted: And 
you at that day ſent to 
our ſaid juſtices at Meſi- 
minſter, That you had 
levied the goods and 


chattels of the ſaid C. to 


the value of the debt and 


damages afereſaid; which ſaid goods and chattels 
remained in your hands for want of buyers; there- 


fore we being deſirous that the ſaid A. be ſatisfied 


his ſaid debt and damages, command you, T bat 
you ſell, or cauſe to be ſold, the ſaid goods and 
chattels, and every part thereof, for the belt price 


that can be got for the ſame, and at leaſt for the 


debt and damages aforeſaid ; ſo that you have that 


money ariſing from ſuch ſale, before our juſtices at 


W:ftminſler, in fifteen days of Eaſter, to render to 
the ſaid A. B. for bis debt and damages aforeſaid ; 
and have you there this writ, Witneſs, Oc. 
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460 Executions. 
This writ is to be ſigned at the prothonotries ; 
pay 15. 4d. ſeal 74. 


If the goods are appraiſed at a leſs ſum than 
the value of the debt and coſts, then recite the 
ſheriff's return, and ſay, 10 ſell for the be/? price, 
« Oc. at leaſt for the ſum of, &c. as mentioned in the 


« feriff's return,” 


_ Elegits The third ſpecies of execution is by writ of 


elegit, which is a judicial writ, given by the ſtatute 
of Meſt. 2. 13 Ed. 1, c. 18. either on a judgment 
for a debt or damages, or upon a forfeiture of a 
recognizance. 


* EPR taken, If goods and chattels be taken under this writ, 


they are not ſold they are not ſold by the ſheriff but appraiſed, and 


een (except oxen and beaſts of the plough) 


are delivered to the plaintiff at ſuch reaſonable ap- 
praiſement and price, in part ſatisfaction of his 
debt. 


If goods are not If the goods are not ſufficient, then the moiety or 


— — one half of his lands, which he had at che time of 

to be celivered. the judgment given whether held in his own name, 
or by any other in truſt for him, are alſo to be de- 
livered to the plaintiff, to hold till out of the rents 
and profits thereof, the debt be levied, or till the 
defendant's term be expired, as till the death of the 
defendant, if he be tenant for life or in tail. ga, 

2 holds are not Jiable. 
Tf lands be ea - If the lands be extended on an elegit, the plaintiff 


| tended, is for ever baried from having any other execution; 


but if he levies on the goods upon the elegit, and 

the ſheriff return nihil as to the land, a ca. ſa. may 
notwithſtanding iſſue for the reſidue agaioſf the de- 

fendant; for the election cannot be complete, un- 

leſs the plaintiff has ſome benefit from the land, 

| Str. 226. 

Sheriff, duty, Upon an elegit the ſheriff is to impannel a jury 
(but no notice thereof is given to the other ſide), 

| who are to make enquiry of all the goods and chat- 

tels of the debtor, and to appraiſe the ſame, and 


alſo to enquire as to his lands and 2 — 
| | = 
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and upon ſuch inquiſition, the ſheriff is to deliver all 
the goods and chattels (except the beaſts of the plough ), 
and a moiety of the lands, to the party, and muſt 
return his writ in order to record ſuch inquiſition. 


2 Inft. 395. 


The ſheriff does not put the plaintiff in poſſeſ- Sheriff does not 
fion of the lands; therefore, in order to recover, he bot Rlsitiff in 


muſt bring an ejeQment. - 


_ Elegit in Debt. 

George the Third. &c, 
To the ſheriff of Kent, 
greeting: Whereas 4, 
B. lately in our court, 
before our juſtices at 
Meſiminſter, by the con- 
ſideration of the ſaid 
court, recovered againſt 


C. D. late of, &c. ® as 


well a certain debt of 


1001. as 635. which in 
our ſaid court were ad- 
judged to the ſaid A. for 
his damages, which he 
had, by means of the 
detaining the ſaid debt, 


whereof the ſaid C. D. 


is convicted; and be- 
cauſe | 


poſſeſſion. 
Elegit in Caſe. | 
George the third, &c. To be figned by 


To the ſheriff of Kent, the prothono- 
tary; pay 15. 44. 


greeting: Whereas A. fal 5d.; to be 


B. lately in our court, ingroſſed oa a 
before our juſtices at 3 
Meſiminſter, by the con- | 


ſideration of the ſaid 


1 


court, recovered againſt | 
C. D. late of, c. 1001. * As he is ſtated 


which in our ſaid court in the pleadings, | 


were adjudged to the ſaid 
A. for his damages, which 
he had, by means of the 
non- performance of cer- 
tain promiſes and under-' 
takings made by the ſaid 
C. to the ſaid A. at I. 


in your county, whereof 


the ſaid C. is convicted, 


. dich becauſe 
the ſaid 4. B. came in ou 


r court before our ſaid 


juſtices, and by the ſtatute in that caſe made and, 
provided, choſe to have delivered to him all the 
goods and chattels of the ſaid C. D. (cæcept his oxen 
and the beaſts of his plough), and likewiſe a moiety 
of all and ſingular the lands and tenements of the 
faid C. D. in your bailiwick, to hold to him the 
goods and chattels aforeſaid, as his own proper 
goods and chattels; and alſo to hold the ſaid 
moiety as his freehold to him and his aſſigns, ac- 
cording to the form of the ſaid ſtatute, until he 


ſtall 
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462 | Exetutions. 

ſhall thereof have levied the ſaid debt and damages; 
and therefore we command you, that without delay, 
you cauſe to be delivered to the ſaid 4. by reaſon- 
able price and extent, all the goods and chattels of 
the ſaid C. D. in your bailiwick (except the oxen and 
beafls of his plough), and likewiſe a moiety of all the 
| lands and tenements of the ſaid C. D. in your 

-bailiwick, of which the ſaid C. D. on the | 
day of (the day judgment was ſigned) in 
the goth year of our reign (on which day the ſaid 
judgment was given), was, or at any time ſince 
hath been ſeized to him the ſaid A. to hold to 
him the ſaid goods and chattels, as his own proper 
goods and chattels, and alſo to hold to him and his 
aſſigns, a moiety of the ſaid lands and tenements 
as his own free tenements, according to the form 
of the ſaid ſtatute, until he ſhall thereof have fully 
levied the ſaid debt and damages: and in what 
manner you ſhall have executed this our writ, 
make appear to our juſtices at Vęſiminſter, in fifteen 
days of Eaſter, under our ſeal, and the ſeals of them 
by whoſe oath you ſhall make the ſaid extent and 
appraiſement ; and have there this writ. Witneſs, 

Se. . | 

May award as A man may award on the roll as many elegits as 


_ many elegits on he pleaſes, and execute all, or any, at his pleaſure ; 


+11 i nl but it is ſaid, if he awards an elegit in one county, 
cute all, or any, extends the lands upon the writ, and afterwards 
3 file it, he is barred; and cannot ſue out an elegit, 
into another county; but an actual writ ought to 
be ſued out. | „ 
What proof 1: Where by inquiſition on an elegit, it is found 
— Frm that the plaintiff was ſeized of the lands, at the 
time the judgment was given upon an ejectment, 
elegit which muſt be brought to recover the poſſeſſion, 
the plaintiff need only give in evidence the office 
copy of the judgment, elegit, and inquiſition 
thereupon filed, and is not bound to prove the 
party ſeized at the time of the judgment; and 
if he was not ſeized, it muſt be proved by the 
other fide. Gilb, = of E. 10. Vide Salk. 563. 

N La. Ray. 718. | | 
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Of Reviving Judgment by ſcire facias. 


Y the common law, a plaintiff could not have Afr aymrent 


execution upon a judgment or recognizance, dan noerecution, = 


but an ation 


after a year and a Yay paſſed; but ought to com- will lie. 


mence an action of debt upon the judgment, or 
recognizance, 2 Inſt. 469. Co. Lit. 290. b. But 
now, by Stat. W. 2. 13 Ed. 3. c. 45, he may have 
a ſcire factas quare executionem non. 

An execution had after a year and day, without Not void, but 

ſeire facias, is not void, but voĩdable. 3 Lev. 104. voidable, 

Salk. 273. pl. 4 

A fare Facias is a judicial not an original writ, A ddl unt. 
but is framed out of the record; and it is in nature 

of an action, for a releaſe of ations or Executions 

diſcharges it. Co. Lit. 290. be 

If there has been no-ca. ſc. þ. fa. 3 or Hab, Sci. fa. muſt be 
fac. polſelſionem ſued out, within the year and day, ſued out — —_ 
then, in order to revive the judgment, and take out 3 aQtion | 
execution, you muſt ſue out a ſcire facias into the was, 

county where the venue is laid, the court ſuppoſing 

the defendant to reſide in the ſame county where 

the original actian was brought. 
A ci. fa. to revive a judgment is a continuance 
of the ſuit. Barnes 96. Follet v. Trill, | | 

This ſci. fa. was intended to prevent a ſurprize No ſei fo, necel- 
upon the defendant after the year and day elapſed ; 1 
but where he affects the delay, by bringing a writ, 
of error, or it is ſtayed by injunction, though 
above a year and day, yet execution may be 
arg out without a /cire facias. Vide 2 Burr, 66. 

tr. 301. 

Iris held, that in no caſe where the parties to In no caſe where 
the judgment are changed, ought execution to be parties arechange 
ſued by any other without a ſci. Fa.; therefore if tion to go withe 
the plaintiff dies before execution awarded, it can- out ſci, fa, 
not be ſued out in his name, but there muſt be a /ct. 
fa. 2 £4, HO. 768. 
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464 Bevioing Judgments. 

If once ſued out If a writ of execution be once ſued out, return- 

and continued, ed, and entered on the roll, it may be continued 

not ſue ſci, until you ſue out and execute a new one, and be 
as effeAual as if new Writs were iſſued every term, 


Str. 100. 
Computation of The year ſhall ho computed from the day of 


the year. Ggning judgment, not by the number of terms. | 


Barnes 197. Sympſen v. Gray & Uz. 
If error brought, There needs no ſci. fa. if error brought on the 
no need of a ſci. judgment within a year after the judgment, till a 
f. tilla year en year and day after the error or Judgment thereon 
day after affirm- 
ance. affirmed. 5 Co. 88. 
If execution not Tf execution is not returned by the ſheriff, or not 
3 or not filed, continuances on it cannot be entered on the 
_ — de roll; and if they are, and thereupon a ca. ſa, after 
entered. the year, without ci. fa. is iſſued, defendant ſhall 
be diſcharged out of cuſtody, and plaintiff pay 
coſts, 2 Will, 82. Blayer v. Baldiuyn. | 
If joagment If judgment be with ceęſſet executia by agree- 
with a ceſſet % ment, till ſuch a time, there needs no /; fa, till 
1 day after the time agreed, though 
year and day aſter ſuch ceſet, Sc. is not entered on the roll. Mod. 
time elapſed. Cu. 288. N 6 
On death of If plaintiff dies, bis executor or adminiſtrator 
eee ger muſt revive the judgment by fei. fa. unleſs exe- 
met. Cuted before his death; and one ſe. fa. is ſuf- 
vived, 
.Heient, -- 
When it may be If a defendant gives a warrant of attorney, and 
entered without q ies within the year in vacation, before the eſſoign 


vs of the ſubſequent term, judgment may be entered 


without a ſe. fa. becauſe it has reference to the 


firſt day of the term. 1 Salk. 87. 2 Ld, Raym. 766. 
: 2 Str. 882. 
Nonſuĩt. A {ci. fa. muſt iſſue on a judgment on a nonſuit 
after a year and day. 


If two plaintiffs, If there be two plaintiffs i in a hed action, 


and one die., no and one of them dies, that ſhall not put the other 
Tae like of the to à ſt. fa» So if one of the defendants die; but 
defendant, there muſt be a ſuggeſtion of the death made on 


the record. Stat. 8 9 V. 3. c. lo. 


The 


. Reviving Judgments, 465 
The writ of /ſcire-facias, to revive a judgment Sci. fa. ſued out 
after a year and, day, may be ſued out of courſe 9 couriewithin | 
at any time, within, even years after the judgment that, a rule mutt 
ned; if it is to be done after, a motion muſt be be had, 
made in the treaſury for that purpoſe, without 
_ affidavit; draw up rule with the ſecondary, pay 
65.; there is no occaſion to ſerve it on the defend- 
I the judgment be ten years ſtanding, and no If tenyears, mo- 
execution, then you muſt give brief to a ſerjeant, "02 mu be | 
to move for leave to enter it up; fee 10s. 6 d.; e 
it is a motion of courſe, and no affidavit is requi- 
ſite; draw up'rule with ſecondary, pay 7 s. then 
ſue out ſci. fa. of which the defendant: muſt have 
notice, if not, no execution is to iſſue, though 
there are two nihis, . | 
On motion, the executor of plaintiff had leave to No execution on 
ſue out a ſcire factas, to revive a judgment of ten 2 
years ſtanding; but execution not to iſſue (as ment of x 
formerly) on the return of two nihilt, but either on till ſei. fect. re- 
a return of a ſcire fect, or on affidavit of perſon! "a 
notice to the defendant, that ſuch writ of ti. fa. 
hath been proſecuted according to a precedent ſet- 
tled. 6 Geo, 3. between Yarter & Reynoldſon. 
2 Black. Rep. 1140. Bagnell v. Gray, „ 

In this court, one ſci. fa. to revive the judg- when one ſci. 
ment only, after year and day is ſufficient, where fa. ſufficient, 
notice is not aQually neceſſary (as in the laſt. 
caſe), with a nihil returned thereon ; becauſe it 

| having fi/teen days between the tete and return, 
makes it equal to two in the K. B.; but it 
muſt lie four days in the ſheriff's office before the 


Sci. fa. in debt, Sci. fa. after a year and 
„ ey day in caſe, | 
George the Third, by George the Third, by 
the grace of God, of the grace of God, of 
Great Britain, France, Great Britain, France, - 
and Ireland, king, de- and [reland, king, de- 

fender of the faith, Sc. fender of the faith, &. 
To 1 


Tf in debt. 


Kezbiting Judgments, 


To the ſheriff of Middle- 
ſex, greeting: Whereas 
John Denn, lately in our 


court, to wit, in the 


term of Eaſier, in the 
27th year of our reign; 
before Atexander Lord 
Loughborough, and his. 
companions, then our 
Juſtices of the Bench at 
. Wifiminfter, by the con- 
ſideration of the ſame 


court, recovered againſt 


Richard Fenn, late of 


Weftminſttr, in the ſaid 
county, hoſter, as well a 
certain debt of 100 J. as 
635, which were ad- 
jadged to the ſaid John 


Denn, in our ſame court 


for his damages, which 
he had by occaſion of 


the detaining of that 


debt, whereof the ſaid 
Richard is convicted, as 
by the record and pro- 
ceedings remaining in 
our ſame court, before 


To the ſheriffs of London, 
greeting: Whereas Fohn 
Dem, lately in our court, 

to Wit, in Eaſter term, 
in the 22d year of our 
reign, before Alexander 
Lord Tong Borough, and 
his companions, thenour 


"juſtices of the Bench, at 


W:ftminſter, by the con- 
ſideration of the fame 
court, recovered againſt 
Richard Fenn, late of 
London, yeoman, 1001. ; 
which to the ſaid John, 
in the ſame court, were 
adjudged for his damages 
which he had, by occa- 
ſion of the not perform- 


ing certain promiſes and 


undertakings made by 
the ſaid Richard to the 
faid Fohn, at London a- 
foreſaid, whereof the ſaid 


"Richard is convicted, as 


(here go on as in the 
other, only leave the 
word debt out) 


our juſtices at Wiftminfter, manifeſtly appeareth; 
yet execution of the ſaid judgment ſtill remaineth 
to be niade, as on the information of the ſaid 


John we have been given to underſtand; and be- 


cauſe we are willing that thoſe things which in our 
ſaid court are rightly done and tranſacted, We 


command you, that by good and lawful men of 


your bailiwick, you make known to the ſaid 
Richard, that he be before our juſtices at fi 


minſter, in 15 days of Eaſter, to ſhew if any 


thing he hath, or knoweth, to ſay for himſelf, why 
the ſaid John ought not to have execution againſt 


bim for [the debt and] damages aforeſaid, accord- 


£3 
. — 
— 


ing 
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ing to the form and elfect of the ſaid.cecovery, if 


it ſhall ſeem expedient to him ſo to do; and have 
there the names of them, by whom you (hall 
make known to him, and this writ. Witneſs 


Alexander Lord Loughborough, at M minſie, the 


12th day of February, in the 3oth year of our 
reign. | | 


certain treſpaſs committed by the ſaid Richard, at 
W:tminfler, in your county. 8 


467 


For bis damages which be had, by means of a If tn treſpahy 


or his damages which he had, by oceaſion of a If ia treſpaſs and 


certain treſpaſs and aſſault, made by the ſaid aſtault. 


Richard on the ſaid John, at London; in your 
baili wick. . | 


For his damages which he had by means of a If in covenant. 


certain breach of covenant, made by the ſaid 
| Richard to the ſaid John, whereof, &c, | 


This writ is to be ingroſſed on a 25. 6; ſtampt How ſei. Fa, to 
parchment, and ſigned by the prothonotaries, pay be ſucd out. 


11. 4d. and 7 d. ſeal. Indorſe on it the attor- 


nies name, and place of abode, and the day ſued 
out, © to be returned nibil.“ Then leave it at the 
ſheriff's office to be returned, pay, if one defend- 
ant, 16, when it is returnable, call on ſheriff for 
it; give rule at the prothonotaries to appear, pay 
25, 4d. then get a roll of them, and enter ſame as 
the precedent below; when the entry is complete, 
and the four days for appearance is expired, ſearch 
if defendant has appeared in the prothonotaries 
book ; if no appearance is entered, take the roll with 
the judgment complete to their clerk, who will 
ſign the judgment, pay 8d. per folio. N. B. In 
the old books it is laid down, that you are. to 
make an entry of the ſcire faciat on the remem- 


brance roll, which the prothonotaries keep for that 


purpoſe; this is now very rightly diſpenſed with. 
File the writ of ſci. fa. with the cu//os brevium, pay 
4 d.; you will then be at liberty to take out exe- 
cution. bs 


treaſury, may quaſh his own ſci. fa. without pay- 
| Hh 3 ing 


Quaſping ſei. fa. Plaintiff on motion in the Quaſhing (i, fa | 
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ing coſts, though the defendant has appeared; for 
no coſts ſhall be paid on proceeding by ſci. fa. til! 

plea pleaded. Barnes 431. Poole v. Broadfield, 
_ Pract, Reg. 378. Henry v. Whitehead. Cooke's | 
Rep. 109. 8. C. 5 95] 13 | 


Entry on the Middleſex, to wit. The ſheriff was commanded, 
roll of one ſci. fas Whereas John Denn, lately in the court of our 
lord the king here, to wit, in the term of Eafter, 
in the 27th year of his reign, before Aizxender Lord 
Loughborough, and his companions, then juſtices of 
our lord the king of the bench here, to wit, at 
Heftminſler, by the conſideration of the. ſame 
[ court, recovered againſt Richard Fenn, late of 
= Meſtminſter, in the ſaid county, hoſier, as well a 
| certain debt of xo0o/. as 63s. which were adjudged 
to the ſaid John, in the ſame court of our lord the 
| king now here, for his damages which he had by 
U occaſion of the detaining that debt, whereof the 
ſaid Richard is convicted, as by the record and 
proceedings thereof, remaining in the ſame court 
of our lord the king now here, to wit, at Meſimin- 
ſter aforeſaid, manifeſtly appeareth ; yet execution 
of the ſaid judgment ſtill remaineth to be made, as 
on the information of the ſaid Fohn, the king hath 
been given to underſtand, and becauſe, c. that 
by good, c. he ſhould make known to the ſaid 
Richard, that he be here at this day, to wit, in 
15 days of Eaſter, to ſhew if any thing, &c. 
why the ſaid John ought not to have execution 
againſt him for the debt and damages aforeſaid, 
according to the form of the ſaid recovery, &c, 
And now here at this day came the ſaid 7obn by 
S. U. his attorney, and offered himſelf on the 
fourth day againſt the ſaid Richard, in the plea 
aforeſaid ; and he being ſolemnly demanded came 
not; and the ſheriff now returneth, that he bath 
nothing in his bailiwick whereby he can make 
| known to the king's juſtices, as by the ſaid writ he 
is commanded, nor is the ſaid Richard found in the 


Judgment, ſame; Ut is, therefore conſidered, that the ſaid = 
| | ave 
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have execution againſt the ſaid Richard, for the 
debt and damages aforeſaid, by the default of the 


2 


faid Richard, & c. 


If the judgment be above twenty years old, then How to proceed, 
the court muſt be moved upon an affidavit of the it judgment be 


above twenty 


debt being due, the defendant living, the judgment Jears old, 
in full force, and no execution taken out; there- 


fore the affidavit upon an old warrant of attorney, 
as to two particulars, will do, and ſtate, that 


& judgment was recovered in ſuch a term, and no 
« execution having iſſued,” and there muſt be a 
ſcire fect returned by the ſheriff, or an affidavit 
made that defendant had notice of the ſci. fa. be- 
fore execution ſued out, according to the following 


caſe: _ g 


* 


On a r eg of above twenty years old, the On judgment 
court (according to a precedent ſaid to have been ef above twenty 


years old, court, 


ſettled above nine years ago) gave leave to the ad- fl e lese to 
miniſtrator, cum teſlamento annexo of the plaintiff, to adminiſtrator 
ſue out a ſcire factasto revive the ſame, but that no aum cem. of 


plaintiff, to ſue 


execution ſhould be taken out therean, until either out ſci. fa, 
the ſheriff makes an actual return of ſcire fect, or ann 
affidavit be made and filed of perſonal notice being 
ſerved on the defendant of the iſſuing ſuch ſcire fa- 

cias. 2 Black, Rep. 995. Ciyſcarne v. Fly, 


Sci. fa, in debt for an ad: 


miniſtrator. 


George the Third, Sc. 


To the ſheriff of Midale- 


ſex, 19 
John Denn, lately in our 


court, to wit, in the term 


of Eaſter, in the 23d year 
of our reign, before Alex- 
ander Lord Loughborough, 
and his companions, then 
our juſtices of the Bench 


at /Yeflmin/ter, by the 
conſideration of the ſame 


court, recovered againſt 
| Richard 


Whereas 


Sci. fa. for an executor 
| in caſe. 
George the Third, Cc. 


To the ſheriff of Middle- 
ſex, greeting: Whereas 


Jobn Denn, lately in our 


7 to wit, in the term 
of Eaſter, in the 23d year 

of our reign, — Alex- — 2 
ander Lord Loughborough, fa. with nihili 
and his companions, then '*turned thereon 
our juſtices of the Bench ſuffeient. 

at Meſtminſter, by the | 
conſideration of the ſame 

court, recovered againſt 


Hh 3 Richard 


In caſe of the 
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Richard Fenn, late of 


' Wiftminfter, in the ſaid 


county, hoſier, as well a 


certain debt of 200l. as 


63s. which in our ſaid 


court were adjudged to 


the ſaid Jobn for his da- 


mages, which he had, 
by occaſion of the de- 
taining that debt, where- 
of the ſaid Richard is 


convidted, as by the re- 


cord and procęedings 


thereof, remaining in 
our ſaid court, manifeſtly 


appeareth; yet execution 
of the ſaid eee ſtill 


the ſaid Jabn is fince 
dead, as we have re- 


' ceived information from 


Elizabeth Denn, admi- 


niſtratrix of all and fin- 


gular the goods and chat- 
tels, rights, and credits, 
which were of the ſaid 


58 Denn at the time of 


is death. 


made; and 


Richard Fenn, late of 


Wieftminſter, in the ſaid 


county, hoſier, 40l. which 
to the ſaid John in the 
ſame court were adjudged 
for his damages, which 


he had, by occaſion of the 
not performing certain 


promiſes and undertak- 


ings made by the ſaid 


Richard to the ſaid Fobn, 


at N. Aminſ/ter aforeſaid, 
whereof the ſaid Richard 


is convicted, as by the 


record and proceedings 


thereof, remaining inour 
ſaid court, manifelt]y ap- 
pears ; yet execution of 


the ſaid judgment till re- 


mainetb to be made; and 
the ſaid Richard is ſince 
dead, as we have re- 
ceived information from 
Elizabeth Dem, execu- 
trix of the laſt will and 
teſtament of Fobn Denn, 
decealed, 


And we being willing that thoſe things which 
in our ſame court are rightly done and tranſ- 
ated, Command you, that by good and law ſul men 
of your bailiwick, you make known to the ſaid 
Richard, that be be before our juſtices at Vgſimin· 


er, in 15 days of Eaſter, to ſhew if he hath 


or knoweth of any thing to ſay for himſelf, why the 
faid Elizabeth ought not to have execution againſt | 


bim for the debt and damages aforeſaid, accordin 
to the force, form, and effect of the ſaid recovery, 


it ſhall ſeem expedient for her fo to do; and have 
you there the names of them by whom you ſhall ſo 


make 


| Reviving Judgments, 


i known to him, and this writ. 


Alexander Lord Loughborough, at WWſtmin/ter, t 
12th day of February, in ehe . year of = 


reign. . 


Sci. fa. againfl an executor 
in debt. 


George the Third, by 
the grace of God, of 


Great Britain, France, 
and Ireland, King, De- 
fender of the Faith, &c. 
To the ſheriff of Mid- 


John Denn, lately in our 
court, to wit, in the term 


of Eafter, in the twenty- - 


ſecond year of our reign, 
before Mexander Lord 
Loughborough, 
companions, then our 


juſtices, &c. (as in the jud 


other); yet execution of 
the -ſaid judgment ſtill 
remaineth to be made; 
and wher, 


will and teſtament and 
appointed Elizabet Fenn 


enxkccutrix thereof, as we 
have been informed in 


our ſaid court; where- 
upon the ſaid John bath 
beſought us to provide 


dim a proper remedy in 


this behalf, 


e greeting: Whereas . 


and his 
| n the 
gment ſtill rem Las | 

'to — made; and th g 
Richard i is ſince dead in — 
teſtate, and adminiſtra- 
the ſaid Ri- A 
chard is ſince dead, hav- 
| ing firſt duly made his laſt 


Tbe like REPS an admi- 


nfl r ator. 


| | George the Third, by 5 
the grace of God, of 


Great Britain, France, 
and Ireland, King, De- 
fender of the Faith, Cc. 


To the ſheriff of Midale- 
ſex, greeting: 


Whereas 
John Denn, lately in our 


court, to wit, in the term 


of Eafler, in the twenty- 


ſecond year of our reign, 


before, e. (tothe words 
manifeſtly e 


e laid 


tion of all and ſingular 
the goods, chattels, and 


credits, which were of 
the ſaid Richard at the 
time of his death, was 


committed, and granted 


to Elizabeth Fenn, widow, 


and relict of the ſaid 
Richard, in due form of 
law, as we have received 
information from the ſaid 

ohn; whereupon the ſaid 

ohn hath beiought us to 
provide him a proper 


remedy i in tip behalf. 


f „ | And 


Minn: 8 | 
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debt and 


In theſe caſes 
two neceſſary, 
unleſs a ſci, feci 


_ returned, 


— 


Rebtbolng Judgments. 
And becauſe we are willing that thoſe things which 
in our fame court are rightly done and trapſacted, 
Command you, that by good and lawful men of 
your bailiwick, you make known to the aid 
Elizabeth, that ſhe be before our juſtices at Ves. 
minſter,” in fifteen days of Eaſter, to ſhew if any 
thing ſhe has or knows to ſay for herſelf, why the 


ſaid Fohn ought not to have his execution 2gainſt 


her, for the ® damages aforeſaid, to be levied of the 


goods and chattels which were of the ſaid Richard 


at the time of his death, in ber hands to be. 
adminiſtered, if ſhe hath ſo much thereof in her 
hands, according to'the form' of the' ſaid recovery, 
if it ſhall ſeem expedient for him ſo to do; and 
have there the names of them by whom'you ſhall 
make known to her, and this writ. Miingſi, &c. 


In theſe caſes there muſt be a ſcire feci returned 
by the ſheriff, or an alias muſt be ſued out and 
returned, with the firſt, hi; and there does not 
need fifteen days between the tete and return of each; 
but if there are fifteen days between the te/te of the 
firſt and the return of the ſecond it will be ſufficient, 
Cocke's Rep. 114. Price v. Lewis, Pratt. 2 


377. =— , 4 Black. 'Rep. 922. Peate v. Va. in 


rend bibers. And the appearance 75 of the return 


the twenty-ſecond year 
2 | of 


of the firſt, will be the igſle of the ſecond. Pide this 
caſe at large, title Proceedings againſt Bail. The 
ſecond ſcire factas ought not to be ſued out, until 
the appearance day of the return of the firſt, But 
it may be done on that day. SEES 


Entry of ci. fa. = an The like for an executor. 


adminiſtrator on the roll. oF Sl 
' Middleſex, to wit. The Middleſex, towit. The 
ſheriff was commanded, 


ſheriff was commanded, 


Whereas John Denn, late- 
ly in the court of our 
* 


rd the King, to wit, 


in the term of Zafter, in 


in the twenty · ſecond year 


Whereas Jobn Denn, late- 
ly in the court of our 
Lord the now King, to 
wit, in the term of Eaſter, 


of 


Revibing Judgments, | 


of his reign, before 
Alexander Lord Loughbo- 
rough and his compa- 


nions, then Joie of 


our ſaid Lord the King 
of the Bench here, to 
wit, at Wetmin/ter, by 
the conſideration of the 
ſame court, recovered 
againſt Richard Fenn, 
&c. (the ſame as in the 
firſt entry of a ſci. fa.) ; 
go to the word (recovery), 
then ſay, if, Sc. And 
now here at this day 
came the ſaid Elizabeth, 
by A. B. her attorney, 
and offered herſelf, on 
the fourth day, againſt 
the ſaid Richard, in the 
plea aforeſaid ; and the 
ſaid Richard- (although 
ſolemly demanded) came 
not; and the ſheriff 
now returneth, That 
the ſaid Richard hath 


nothing in his bailiwick, 


whereby be can make 
known to him, as by the 


ſaid writ he is command - 
ed, nor is the ſaid Rich- | 


2 found in the ſame: 
And upon this the ſaid 
Elizabeth bringeth here 
into court the letters of 
adminiſtration of the ſaid 
John, by which it ſuffi- 


ciently appears to the 


court here, that the ſaid 
5 Elizabeth is adminiſtra- 


| 1 of all and ſingular 


che ; 


of his reign, before 
| Alexander Lord Loughbs- 


rough and his compa- 


nions, then juſtices of 


our ſaid Lord the King 


of the Bench here, to 


wit, at Weſiminſter, by 


the conſideration of the 


ſame court, recovered 


againſt Richard Fenn; to 


the word (recovery); then 
ſay, if, c. And now 
here at this day came the 


ſaid Elizabeth, by A. B. 


her attorney, and offer- 
ed herſelf on the fourth 


day, againſt the ſaid 
Richard; and the ſaid 
Richard, being un 


demanded, came not; an 

the ſheriff now return- 
eth, That the ſaid Rich- 
ard hath nothing in his 
bailiwick, whereby he 


can make known to him, 
as by the ſaid writ he is 


commanded, nor is the 
ſaid Richard found in the 
ſame: And upon this the 
ſaid Elizabeth bringeth 
here into court the let- 


ters teſtamentary of the 


ſaid John, by which it 
ſuffictent]y appears to the 
court here, that the ſaid 


Elizabeth is the executrix 
of the laſt will and teſta- 
ment of the ſaid 70h 


Denn deceaſed, and hath 
the adminiſtration there- 


of, &c, And ſhe pray- 
r 


473 


2 


rr * 
60 k 
A oy 
4 yy — 
8 8 


5 
7 
1 
"I 
1 
1 
1 


n e r — nets Es 
SYS 9 i STS * 


F 


OW 


T on 


fl 
kj 
| 
ws if 
1 


— ———_— 
- 


© 020 SS a WI 
— — = — 


— P r . . 
TC ————— ue WAS GA ——— . ——Y— 


— 
— — 


——»˖ÄEĩ— .——75icĩĩL³2 OE Ol a 
* — — — = _ 
N 


— — 


. ˙ yu2—uę¹.—－ꝛ . —˙—ꝛr Wong, 4 — —— — 
. ͤ PI AY IL a es ae" 


* 


Reviving Zungments. 


the goods, chattels, and 


credits, of the ſaid John, 


and hath the adminiſtra- 


tion thereof, c. And 
ſhe prayeth execution a- 


* 


faid, to be adjudged to 
her, Cc. It is therefor? 
conſidered, That the ſaid 
Elizabeth, adminiſtratri 


as aforeſaid, have exe; 


cution againſt the ſaid 


Richard for the debt and 


* 


eth execution againſt the 
ſaid Richard of the da- 
mages aforeſaid, in form 
aforeſaid, to be adjudged 
to her, Sc. It is there- 


aint the ſaid , Richard fore conſidered, that the 
_ of the debt and damages 
aforeſaid, in form afore- 


ſaid Elizabeth, executrix 
as aforeſaid, have exe- 
cution againſt the ſaid 
Richard for the damages 
aforeſaid, to be levied in 
form aforeſaid, by che 
default of the ſaid Rich- 
80 4 Ke. — 


damages aforeſaid, to be levied in form aforeſaid, 
by the default of the ſaid Richard, & c. ) 


Entry of two ſci. fa. againſi an adminiſtratriæ an the 


roll, where they are bath of one term. 


Middleſex, to wit. The ſheriff was commanded, 
Whereas John Denn, lately in the court of our Lord 
the King, here to wit, in the term of Eaſſer, in 


the 22d year of his reign, (as in the laſt entry, to 


end of the ſheriff's return); then ſay, Therefore, 
as before, the ſheriff was commanded, that by 
good, &c. he ſhould make known to the ſaid 

Elizabeth, that ſhe ſhould be here at this day, to 
wit, on the morrow of the Aſcenſion, to ſhew in 
form aforeſaid, if, Sc. At which day came the 
ſaid 7ohn, by his ſaid attorney, and offered himſelf, 
on the fourth day, againſt the ſaid Elizabeth; and 
the ſaid Elizabeth, being ſolemnly demanded, came 


not; and the ſheriff, as before, returneth, that 
ſhe hath nothing in his bailiwick, where or by 
which he can give notice to the ſaid Elizabeib, as 
by the ſaid writ he is commanded; nor is the ſaid 
Elizabeth found in the ſame; and upon this the 
aid John prays execution againſt the ſaid ae, 
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of the debt and damages aforeſaid, to be levied of 
the goods and chattels which were of the ſaid 
Richard, at the time of his death, in her hands to 
be adminiſtered, if ſhe hath ſo much thereof in 
her hands. It is therefore confidered, That the ſaid 
abn have execution againſt the ſaid Elizabeth, 
adminiſtratrix as aforeſaid of the goods and chattels 
which were of the ſaid Richard at the time of his 
death, in the hands of the ſaid Elizabeth, to be 
adminiſtered, if ſhe hath ſo much thereof in 
her bands, Cc. by the default of the ſaid Eliza- 
beth, &c. 
5 N. B. This will ſerve againſt an executor. 


In proceeding by ſci. fa. to revive a judgwent, Appearance 
it is ſeldom that the defendant appears; but if he 
does, it is done with the prothonotaries, by making 
a præcipe thus: Middleſex, Appearance for Richard Præcipe. 
Fenn, ats, John Jenn to a ſci. fa, retyrnable in A memorandum 
Iiſteen days of | Eaſter; T. B. attorney; pay 3s. 104. - e en ee 
f there be an appearance, then the plaintiff's 4. 64. gan. 

attorney declares againſt him, and proceedg as in 
other caſes. | 

If there be two ſci. fa,'s ſued out, as in the lat- If there be two 
ter caſe, viz, againſt an execytor or adminiſirator, „„ 
and they be returnable in different terms, then en- how to enter. 
ter on the roll the firſt ci. fa. as of the term that 
is returnable, with an award of the ſecond, in the 
ſame manner as the laſt entry, to the day of the 
return of the ſecond; then enter on another roll 
of the term the alias is returnable, thus: 

Aidaliſer, to wit. Heretofore, as it appeareth, Entry on the ſe- 


of Eafler term laſt paſt, on the 5 $98rh roll, it is . roll. 


thus contained: Middleſex, to wit; The ſheriff was 
commanded (to the end of the firſt fer. fa, return, 
and award of the 12 * go on thus: At 
which day the faid John, his attorney, 
cometh and offereth hülle on 8 fourth day, 
dꝛgainſt the ſaid Elizabeth, in the plea aforeſaid ; and 
the ſaid Elizabeth, although ſolemnly called, came 
not; and the ſheriff now returneth, that the ſaid 
| 9 Elizabeth 
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476 \* Revibing Judgments. 

„ Elizabeth hath not any thing in his baili wick, where 
or by which he can give her notice, as by the ſaid 
writ he is commanded ; nor is the ſaid Elizabeth 
found in the ſame: And thereupon the ſaid Joh 
prayeth execution agaiaſt the ſaid Elizabeth, of the 
debt and damages aforeſaid, to be levied, Sc. (as 
in the laſt entry exactly). 3 


Of the Proceedi ngs by an Executor cr Adminiſtrator, 
offer an Interlocutory Judgment obtained, 


Proceedings by By the 8 F 9 . 3. c. 10. /. 6. It is enacted, 
_ That if any plaintiff happen to die after interlo- 
after intertocy. Cutory judgment, and before final judgment ob- 
tory judgment, tained, the ſaid action ſhall not abate by reaſon 
thereof, if ſuch action might originally be proſe- 
cuted or maintained by the executors or admini- 
ſtrators of ſuch plaintiff, And if the defendant die 
after ſuch interlocutory judgment, and before 
final judgment therein obtained, the ſaid action 
ſhall not abate, if ſuch action might originally 
be proſecuted or maintained againſt the executors 
or | adminiſtrators of ' ſuch defendant : And the 
plaintiff, or if he be dead after ſuch interlocu- 
tor y judgment, his executors or adminiſtrators, 
ſhall and may have a 42 facias againſt ſuch de- 
fendant, if hein after ſuch N 197 judg- 
ment, or if he Tied after, then againſt his exe- 
cutors or adminiſtrators, to ſhew cauſe why da- 
mages in ſuch action ſhould not be aſſeſſed and 
recovered by him or them: And if ſuch defend - 
ant, his executors or adminiſtrators, ſhall appear 
at the return of ſuch writ, and not fhew or 
alledge any matter ſufficient to arreſt the final 
judgment; or being returned warned, or upon 
two writs of ſcire facias it be returned, that the 
' defendant, his executors or adminiſtrators, had 
nothing whereby to be ſummoned, or could not 
be found in the county, ſhould make default, 
that thereupon a writ of inquiry of damages 2 5 
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Reviving Judgments. | 
be awarded; which being executed and returned, 
judgment final ſhall be given for the plaintiff, 
his executors, or adminiſtrators, proſecuting ſuch 


writ or writs of ſcire facias againſt ſuch defendant, 


his executors or adminiſtrators reſpectively. 


477 


If the plaintiff dies after interlocutory judgment If, plaintiff dies 


ſigned, and before inquiry, make out the following 
ſci. fa. in the county where the action is laid, and 
alſo an alias againſt his executors, if any, or his 
adminiſtrator; which is to be ſigned by the pro- 
thonotary, ſealed and entered as before. 


after interlocu- 
tory judgment. 


George the Third, c. To the ſheriffs of London, Sci. fa. where 


greeting: Whereas Fohn Denn, lately in our court, 


the plaintiff died 


after interlocue __ 


to wit, in Eaſier term, in the twenty-third year of try judgment, 


our reign before Alexander Lord Loughborough and and before final 
his companions, then our juſtices of the Bench, at !*98ment- 


Meſiminſier, by our writ, impleaded Richard Fenn, 
late of, &c. merchant, declaring in the fame plea 


againſt him, For that whereas (here ſet forth the 
whole declaration), and therefore he brought ſuit, 


&c, And ſuch were the procecdings in our ſame 


court, that afterwards, to wit, in Trinity term laſt + 


paſt, it was conſidered by the ſaid court, that the 
ſaid John ought to have recovered his damages by 


occaſion of the premiſes : but becauſe it was un- 


known what damages the ſaid John had ſuſtained 
by means of the premiſes aforeſaid ; it was com- 
manded to the then ſheriffs of Zondon, that by the 


oath of twelve good and lawful men of their 


bailiwick, they ſhould diligently inquire what dama- 


ges the ſaid John had ſuſtained, as well by occaſion 
of the premiſes, as for his coſts and charges by 


him laid out about his ſuit in that behalf; and that 
they ſhould ſend the inquiſition, which they ſhould 


thereupon take, to our juſtices at Veſiminſter, on 
the morrow of All Souls, under their ſeal, and the 


ſeals of thoſe by whom they ſhould take that in- 
quiſition, as by the record and proceeding there- 
upon now in our ſame court, at Heſiminſter afore- 
| ſaid, appears; yet inquiſition of the ſaid damages 
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flill remains to be made; and the ſaid Jahn, after 
interlocutory judgment had been given in ſotm 
afoteſald, and before the teturn of the ſaid writ of 
. inquiry, by us to the faid ſheriffs ſent, as afoteſdid, 
»loteſtate, and for the purpoſe aforeſaid, died“, having firſt duly 
| by ef made his laſt will and teſtament in writing, and 
Looks BN appointed Richard Sims ſole executor thereof ; 
ehantels, rights, upon whoſe death the ſaid Richard duly proved the 
2nd credits, (21d will in the prerogative court of Canterbury, in 
the ſaid Jabs at due form of law, and took upon himſelf the bur- 
the time of his then of the execution thereof, as by the letters 
ocath, was by  teſtamentaty therevf, produced here in court to 
Providence arch- Our juſtices, by the ſaid Richard Sime, fully ap- 
biſhop of Canter pear: And becauſe we being willing that thoſe 
22 RO things which in our ſame court be rightly done and 
| —— tranſacted, We command you, that by good and 
commitied and lawyful men of your bailiwick, you make known 
1 to the (aid Richard Fenn, that he be before our 
wit, at Wflnin- juſtices at N minſter, in fifteen days of St. Mar- 
Hier aforeſaid, a zin, to ſhew if he has, or knows of any thing to 
by the letters of ſay for himſelf, why the damages in the ſaid ac- 
thereofproduced, tion ſhould not be aſſeſſed to the ſaid Richard Sims, 
Sc. executor as aforeſaid, according to the form of the 
flatute in ſuch caſe made and provided, if it ſhall 
ſcem expedient for him ſo to do; and further to do 
and receive hat our ſaid court ſhall then and there 
conſider of him in this behalf; and have you there 
the names of them by whom you ſhall ſo make 
known to him, and this writ, Witneſs Alexander 
Lord Loughborough, at Weſtminſter, &c. : 
Tfa nihil onthe If a nihil be returned according to the above 
firſt, an alia. ſtatute, an alas ſci. fa. muſt iſſue; give a rule as 
before. | 2 | 
Entry, Upon the entry of the firſt ſci. fu. on the roll, 
| 2 award the ſecond as far as the return, in the 
ſame manner as in p. 474. provided they be of dif- 
ferent terms, if not, one roll is ſufficient; and 
aftet the award of the ſecond ſci. fa. and ſneriffs 
return thereon, ſay, And hereupon the ſaid Richard 
Je went of the Sin, executor, as aforeſaid, prayeth, That the 
5 anew inquiry, damages aforeſaid, by the ſaid Jahn in bis life- time 
| Mn a 8 ſuſtained, 


Keviving Judgments. 


ſuſtained, on occaſion of the premiſes aforeſaid, 
may be aſſeſſed and adjudged unto him; Therefore it 
is conſidered, that the damages aforeſaid, by him 
the ſaid John in his life-time ſuſtained, on occa- 
| ſion of the premiſes aforeſaid, be aſſeſſed and ad- 


judged to the ſaid Richard Sims, executor as afore- 


ſaid, according to the form of the ſtatute in ſuch 
cafe made and provided, by the default of the 
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| ſaid Richard, &. And becauſe it is ſtill unknown The further 


what damages the ſaid Jobn hath ſuſtained by oc- entry. 


caſion of the ſaid premiſes, therefore, as before, 
the ſheriffs are commanded, that by the oath of 


twelve good and lawful men of their bailiwick, 


they diligently inquire, what damages the ſaid 
John hath ſuſtained, as well by reaſon of the pre- 
miſes, as for his coſts and charges by him laid 
out about his ſuit in that behalf; and the inqui- 
ſition which they ſhall thereupon take, make ap- 
pear to our juſtices at Heſtminſter, in, &c. under 


their ſeal, and the ſeals of thoſe, by whoſe oath 
they ſhall take the ſaid inquiſition, &c. (the clerk of 


the judgments enters the final judgment hereon, 
after the colts are taxed). 


If the defendant does 101 appear to the ſecond 1f no appearance, 
ſei, fa. after the rule is expired, fign judgment 582 J»4gment. 


with the prothonotaries, as in the caſe of other 
ſei. fa.'s; give notice of executing a writ of in- 


quiry, and proceed to final judgment as in other 


caſes. i 


But if the defendant appears, then he enters it Appearances 


as before with the prothonotaries, and pays 3s. 


10 d.; a memorandum or minute on a 25s. 64. 


ſtamp is to be leſt; therefore, before judgment is 


ſigned, ſearch for appearance in the prothonotaries 


book. 


| London, (I.). It was commanded to the ſheriff, Declaration, 


Ilhereas, (to the end of the entry on the ſecond 
roll, as far as the ſheriff's return on the aliat, 
then ſay); and the ſaid Richard at that day being 


ſolemnly called, comes by S. C. his attorney; and 


thereupon the ſaid Richard Sims, executor as afore- 


— 


ſaid, prays that the damages in the ſaid adtion 
may be aſſeſſed, and recovered by him the ſaid 
Richard Sims, according to the form of the ſtatute 
in that caſe made and provided, c.; add profert in 

curia of the letters teſtamentaty. =; | 
If defendant dies If a defendant dies after a writ of inquiry exe- 
after inquiry ex- cuted, and before the return thereof, it is within 
ecutes, and the act; and the ſe. fa. againſt his executor or 
| adminiſtrator muſt be 10 ew cauſe why the da- 
mages aſſeſſed ſhould not be recovered.” 1 Will. 243. 

1 Salk.. 115. Lill. Entr, 6475 | 
Sci. fa, againſt X- George the Third, &c, o the ſheriff of Mid- : 
an dminiſtrator dleſex, greeting : /Yhereas Fohn Denn, lately in our 


of a defendant court, to wit, in Eaſier term, in the twenty- third 


after an interlo- 


eutory judgment, year of our reign, before Alexander Lord Lough- 
end before in- bzroygh and his companions, then our juſtices of 
_ the Bench, impleaded Richard Fenn, late of, c. 
| declaring in the ſame plea againſt him, For that 
whereas (here ſet forth the whole declaration); and 

therefore he brought ſuit, &c. and ſuch proceed- 

ings were thereupon had in our ſame court, that 

afterwards, to wit, in Trinity term laſt paſt, it 

was Conſidered by the ſaid court, that the ſaid 

 F-#bn ought to recover his damages, by occaſion of 

the premiſes; but becauſe it was unknown to our 

fame court, what damages the ſaid Jon had ſuſ- 

tained by occaſion of the premiſes aforeſaid, it was 

commanded, to the then ſheriff, That by the oath 

of twelve good and lawful men of his bailiwick, 

he diligently inquire what damages the ſaid John 

had ſuſtained, as well by occaſion of the premiſes, 

as for his coſts and charges by him about his ſuit in 

that behalf expended ; and that he ſhould ſend the 

Inquiſition which he ſhould thereupon take, to our 

8 juſtices at Weftmin/ter, on the morrow of All S:uls, 
under his ſeal, and the ſeals of thoſe by whoſe oath 

hae ſhould take that inquiſition, as by the record 

and procecying thereupon, now remaining in our 

ſame court at Meſiminſter, appears; yet inquiſition 

of the ſaid damages ſtill remains to be made; and 


the ſaid Richard, after interlocutory judgment Noa 
| | NET en 


Lg 


been given in form aforeſaid, and before the re- 
turn of the ſaid writ of inquiry, by us to the ſaid 
ſheriff, ſent as aforeſaid, for the purpoſe aforeſaid, 
died inteſtate, and adminiſtration of all and ſingular 
the goods, chattels, and credits, of the ſaid Richard, 
have been granted to Mary Fenn, the widow and 
relict of the ſaid Richard, as we have been given 
to underſtand and be informed; and becauſe we 
are willing that thoſe things which in our ſame 
court be rightly done and tranſacted, command 
you, That by good and lawful men of your baili- 
wick, you make known to the ſaid Mary Fenn, 
adminiſtratrix as aforeſaid, that ſhe be before our 
juſtices at Heſiminſter, on the morrow of All Souls, 
to ſhew if ſhe has or knows of any thing to ſay for. 
herſelf, why the damages in the ſaid action ought. 
not to be aſſeſſed, and to be recovered by the ſaid 
Jobn according to the form of the ſtatute in ſuch 
caſe made and provided,, if it ſhall ſeem expedient. 
for him ſo to do, and further to do and receive what 
our ſame court ſhall then and there conſider of him 
in this behalf; and have you there the names of them 
by whom you ſhall ſo make known to her, and this 
writ. Witneſs Alexander Lord Loughborough, at 
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482 Proteedings againſt Bail. 


' Proceedings | againſt Bail. 


| HE bail ſtipulate by their recognizance in 
this triple alternative, that the defendant 
| ſhall, if condemned in the action, ſatisfy the plain- 
tiff his debt with the coſts, or that he ſhall ſur- 
render himſelf a priſoner ; or that they will pay it 
for him : and when judgment is obtained, they 
ſtand liable to perform his contract, and may be 
compellable ſo to do; but before any imme- 
diate proceeding can be had againſt them, either by 
ation of debt, on the recognizance, or by ſcire facias, 
whereby they are commanded to ſhew cauſe why 
the plaintiff ſhould not have execution againſt 
them for the debt and damages, recovered, a 
capias ad ſatisfaciendum muſt be ſued out againſt 
the defendant, directed to, and left with the err 
of the county where the action is laid, for a return 
of non eft inventus in his office, four days excluſive 
of the return, Barnes 64. Merrit v. Montfort. 
Gooke's Rep. 34. Laycock v. Arthur, The bail not 
being bound to render the principal, until they 
know what execution the plaintiff chuſes to take 
out, and ſuch a capias ad ſatisfaciendum ſhould have 
fifteen days between the ee and return, Ibid. 76. 
Waſs v. Crrnett, The Stat. 13 Car. 2. c. 2. is 
expreſs to this point, res 
No execution but a capias ad ſatisfaciendum has 
effect to fix the bail, all the others aiming at ſatiſ- 
faction by a ſeizure of the defendant's property, 
whereas this writ amounts to a demand on him to 
ſurrender himſelf a priſoner, which if not done on 
the appearance day of the return thereof (where the 
proceedings are by capias),; the bail become liable 
| to pay the debt and coſts. 
To enter recog- - Before a ſcire facias is ſued out, or action com- 
"  menced againſt the bail, apply to the filazer, enter 
15 the recognizance on à roll, and docquet ſame. The 
FT | practice 
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Proceedings againſt Bail. 
practice of late has been to proceed either way, be- 
fore the entry, and if the recognizance be entered 
before replication of aul tel record, it will be ſuf- 
ficient. But the ſafeſt way will be to get the 
| filazer to make the entry, before the ſcire facias 
ſued out, | e ; | 9 


How to proceed by Adion, 


THe only difference in the commencement of 
this action from that of all others is, that the fol- 
| lowing clauſe of ac-etiam, muſt be inſerted in the 
body of the capias. ** And a'ſo that the ſaid Richard 
% and Thomas an/wer the ſaid Joha in a plea of _ 
&« debt upon recognizance, according to the 2 of 
% our court of common bench. 3 | 
This writ muſt be ſerved, at leaſt forr days ben 
fare the return, for defendant ought to have as 
much advantage on an action, as upon a ſ/cire fa» 
cias. Flanegan v. Adey, Pratt. Reg. 83. Barnes 62. 
Matin v. Price. Wright v. Dixon. Cooke's Rep. 18, 
And the bail may render before or on the appear- 
ance day of the return. Deriſſey v. Deland. Barnes 82, 
A ca, ſa. was lodged with the ſheriff for a return After eas fi. 
of non eſt inventus, in order to proceed againſt the lodged, defendant 
bail, After ca. ſa, lodged, deſendant brought fn vn“ 
error, and after it was ſpent, plaintiff got ca. ſa. ſpent, plaintiff 
returned, and proceeded againſt the bail, which got it returned 
proceeding was diſcharged : the court holding, — 
that the ca. ſa. being returnable, at a time when 
the writ of error was depending, was not a regular 
foundation for a proceeding againſt the bail. O- 
riſley v. Deland, Barnes 83. | 
Final judgment was ſigned in Hil, term 1777. orcs of a 
21ſt February, 1777, cofts taxed, and allowance 1 judgment by 
of a writ of error was ſerved, notwithſtanding oil dicit is a ſu- 
which, though a rule to tranſcribe was ſerved, and mn 1 3 
tranſcript money paid, plaintiff's attorney ſued out of n 
2 ca. ſa. teſted 12th February, returnable fifteen proceeding a- 
days of Eaſter, and left it for a return of non off $5197 the bail, 
Ji 2 Et inventus, 7 
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Proceedings againſt Bail. 
inventus, which was returned. Two ſei.fa,'s were 
ſued out, and returned nihil, and judgment was 


| ſigned 22d June, being four days after the end of 


Trinity term, and on 25th ſued a f. fa. againſt 


| the bail. Motion to ſet ca. /a. ſci. fa.'s, and all 
the proceedings aſide with coſts, Court held, that 
in the clandeſtineway in which ct. fa. “s are uſually 


ſued out and returned, -it would be unjuſt to re- 
quire the bail to plead this matter, to a ſuit of 
which they have in fact no notice; and that there- 


fore the irregularity may be taken advantage of 
upon motion. They alſo held, that (upon the me- 


Where to iſſue 
in Middleſex (record of the rcognizance being at 


| ſei , fa, 


Tits) the allowance of the writ of error was a ſu- 
perſedeas to the writ of execution, and to all, the 
ſubſequent proceedings founded thereupon, and 
made the rule abſolute. Dudley v. Stokes. 2 Black. 
Rep. 1183. Vide 1 Wil. 16. Smith v, Nicholſon. 
Where a ca. ſa. was left zd December, and error. 
allowed and ſerved on the 4th, Court held it a 
ſuperſedeas, 2 Str, 1186. 867. 6 Med, 130. 
Soll. 321. 2 Roll. Ab. 490. Sn 5 
The bail in this court are liable to the extent 
of their recognizance. Calverag v. De Miranda. 
Barnes 76. 5 . 


How to proceed by Scire Facias. 


Ir is held, that a ſcire facias againſt bail may be 


Meſfiminſler), or in the county where the caption of 
the recognizance appears Io be on record, if in any 
other county except Middleſex, Pickering v. Thom- 


| fon, bail of Miller. Barnes 207. 


Sci. fa, on te- 
cogu. of bail in 
London may 
be in either. 


A motion to ſet aſide a ci. fa. againſt bail in 
London, upon a recognizance taken in Serjeant's- 
Inn, in Fleet fireet, and recorded at We/tmin/ler. 
The court were of opinion that the ſcire facas 
might iſſue either into London or Middleſex. Cock v. 
Green. Cooles Rep, 31. Cs 

A ſcire 


Proteedings againſt Bail. — 
A ſeire facias was ſued in London, the recogni- Sci. fa. on re- 
Rkꝛzance was taken at Serjeant's-Inn, Chancery- lane, . 
London, before the Ch. J. Motion to ſet aſide the e wk 
proceedings for irregularity, the caption of the re- the bail be in+ 
cognizance being in Middleſex; for being taken be- 150 12 
fore the C. J. generally, it ſha]l be underſtood to 5 
be before him and his brethren at Meſiminſter. Hab. 
195. Hall v. Wickefield cited. Debt on recog- 
nizance taken before the C. J. Serjeants- Inn, 
Fleet-fireet, London, The queſtion was, whether 
the recognizance muſt be conſidered as entered in- 
to where it is taken, or at Meſiminſter, where it 
is enrolled, The court held, the declaration was 
right, becauſe the inrollment expreſſed it to be taken 
in London. But if the entry of the record be gene- 
ral, that it was taken before the chief juſtice (with- 
out expreſſing where), it ſhall be underſtood to be 
taken in court; and the venue? ſhall be in Middleſex. 
Leigh ſhewed for cauſe, that where the bail is 
inrolled as taken in Middleſex, there the ſci. fa, 
muſt be brought in Middleſex only; but where, as 
taken in any other county; either that in which it 
is taken, or, in which it is inrolled, And this was 
allowed by the court to be the true rule. And on 
inſpecting the record, it appeared, that on 28th 
May, 1780, the bail was inrolled, as taken the 
11th of May preceding, before Sir J. E. //ilmot, 
at Serjeants- Inn, in Chancery-lane, Londin, Rule 
diſch. with coſts. Kerry v. Thornton, 2 Black. 
Rep. 768, JE | | | 
The filacer, upon being ſpoke to, will enter How to proceed 
up the recognizance of bail, and docket the roll fei. f.. 
as before; pay 4s. After the ca. ſa. is returned 
by the ſheriff, he will alſo make out the firſt ci. 
fa. (though for expedition you may make out ſame 
your/elf); ingroſs it on a 25. 64. ſtampt parchment, 
pay him figning 84. per ſheet, ſeal 74. and if you 
mean to give notice tothe bail, take it tothe ſheriff's 
effice, and get a ſummons thereon to your officer, 
pay 25, 44, officer for ſummoning, 5s. each bail; 
| 1 113 when 
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Second (ci, fa, 


Proceedings againſt Bail. 


when returnable, call on ſheriff for ſame; and if 
he returns a ſci. fect thereon, give a rule on the 
appearance day of the return at prothonotaries for 
the defendants to appear, pay 25s. ; the-clerk will 
at the ſame time give you a roll to enter the ſci, 
Ja. and judgment thereon complete, which being 
done, and the rule expired four days, if no ap. 
pearance entered with the prothonotaries, the clerk 
will fign judgment ; pay him 84. per ſheet ; file 
the writ with the cuſios brevium, pay 4d. and then 
you may take out execution. | 
A ſei. fa, may be quaſhed at any time before a 
plea, without paying of coſts. Cooles Rep. 109, 
Pool v. Broadſield. 8 | 
- But if you do not chuſe to give the bail notice, 
then the firſt /cz. fa. being returned nibil on the 
appearance day of the return, ſue out an alas 
yourſelf, which is an exact copy of the firſt (ex- 
cept the words being added) “ as before we have 
commanded ycu; the teſte of it is to be on the ap- 
' pearance day of the return of the firſt, which is to 
be ſigned by the prothonotaries, pay 25 ſeal 79. ; 


Teſte and return, ſheriff for return of nihil 26. And note, There 


does not need to be fiſteen days between the teſte 
and return of each ſci. fa. but only fifteen days be- 
tween the teſte of the firſt and return of the fecond, as 
will appear by the following caſe : | | 


There need not Sci. fa. againſt bail, plea in abatement that there 


between the teſte 


are not fifteen days beteen the zeſte and return of 


and return of each of the ſci. Jon; on demurrer, judgment for 


the plaintiff, that the defendants anſwer over, fot 
there need not be fifteen days between the teſte and 

return of each of the ſci fa's, but only fifteen days 
between the firſt /ci. fa. and the return of the ſe- 
| Cond ſci. fa, Croke's Rep. 114. Price v. Lewis and 

ethers, Lutwich 24. Pratt. Reg. 377. S. C. 


| Hew vb proceed When returnable, get it from the ſheriff, and 


give rule as before. 


If two ſci. fa.'s If there be two ſci. fa. in this court, return- 


oy <4 
. 


— _— Fa. with the award of the-ſecond, to the return 


able of di//erent terms, enter on the roll the firſt / i. 


day, 


To be en · 
ered on the 


lacer's 
oll. 


Proceedings againſt Bail. 


day, which you will docket of the term the firlt 


is returnable. 


Tue ſecond ſci. fa. is to be entered on a new Second e 
roll of the term it is returnable, being a recital 
only of the firſt ſci. fa. and return, as alſo an award 


of the ſecond ſci. fa. and return, then add the 


judgment of the court on the default of appearance. 
Vide the entry further on. | | DE 
If a ſcire feci be returned on the firſt ſcire facias, How lone to lie 
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„ tt 


it muſt lie four days in the ſheriff's office (excluſive la meriff 't office, 
of the return day), and ſo muſt the alias ſci. fa. | 


Entry of Recognizance of 


Bail in debt, : 
Middleſex, (ſſ.) The 
ſheriff was commanded, 
that he ſhould take John 
Fell, late of London, vint- 
ner, if he ſnould be found 
in his bailiwick, and him 
ſafely keep, ſo that he 
ſhould have his body be- 


fore the juſtices of the 


Lord the King at Mieſi- 


minſter, on the morrow- 


of the Holy Trinity, to 
anſwer William Read, in 


a plea, wherefore, with 
force and arms the cloſe. 
of the ſaid William, at 
Weſtminſter, he broke, 


&c. and other wrongs, 


Dec. to the great damage, 


24th day of Fung, in this 


&c. and againſt the peace 
Sc.; and alſo in a cer- 
tain plea of debt upon 


demand for 1451. After - 


wards, to wit, on the 


me 
* . 


(although a aibhil be returned). This is the pra- 
tice. e „ | 


The like in caſe. 
Middleſex, (ſſ.) The 
ſheriff was commanded, 


That he ſhould takeTho- 
mas Lee, late of Meſimin- 


ſter, in the ſaid county, 
ſmith, if he ſhould be 
found in his bailiwick, 
and him ſafely keep, ſo 


that he might have his 
body here on this day, to 
wit, from the day of 


Eaſter in five weeks, to 
anſwer to Henry Bridges, 


in a plea, wheręfore, with 
force and arms the cloſe 
of the ſaid Henry at 
Weſtminſter, he broke, 


and other wrongs, oc. 
to the great damage, &'c, 


and againſt the peace, 


Sc.; and allo in a cer- 
tain plea of treſpaſs on 
the caſe, upon promiſes, - 
to the damage of the ſaid 


Henryof 10gl. And now 
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Proterdings againſt Bail. 


ſame term, Edward Legg. 
of Lothbury, Londen, ho- 
ſier, and Thomas Flem- 
ming, of the ſame place, 
plaiſterer, came perſon- 
ally before Alexander Lord 
Loughborough, and his 
companions, juſtices of 
the Lord the King of 
the Bench here, and ac- 
knowledged themſelves, 
and each of them did ac- 
knowledge himſelf to 
owe to the ſaid Milliam 
Read the ſum of gov. ; 


which ſaid ſum of gol. 
they, the ſail | Edward 


' Legg and Thomas Flem- 
ming, for themſclves and 
their heirs, have con- 
ſented and granted, and 
each of them for himſelf 


and his heirs, hath con- 


ſented and granted, ſhall 
be made of their and each 
of their lands and chat- 
tels, and to the uſe and 
behoof of the ſaid William 


here on this day comes 
Thimas Lime, . of the 
Strand, in the county of 
Middleſex, hofier, and 
Richard Frame, of the 
ſame place, ironmonger, 
in their proper perſons, 
before Alexander Lord 


| Loughborough and his 


companions, juſtices of 
the Bench here; and 
acknowledge, and each 
of them acknowledgeth, 
that they owe to the ſaid 
Henry the ſum of 1021. 
175. ; which ſaid ſum of 
1021. 175. the ſaid Tho- 
mas Lime and Richard 
Frame, for themſelves, 
and their heirs, have 
conſented and granted, 
and each of them, for 


himſelf and his heirs, hath 


conſented and granted, 
ſhall be made of their 
and each of their lands 


and chattels, c. and to 


the uſe and behoof of 


Read, be levied (““ and 
«* allo at the ſame time 
& the ſaid John Fell 
„ came perſonally be- 


the ſaid Henry, be le- un 
vied bag and alſo at the preſent, ad 
ce ſame time the ſaidThz- this, nt 


e mas Lee came perſon- othervie 


If the defenJant 
be preſent, add 
this, not other» 
wiſe, 


«c 


fore the ſame juſtices, 
* and acknowledged to 
owe to the ſaid Hil- 
liam the ſum of 180! ; 
«© which ſaid ſum; of 
6% 180. he the ſaid 
„ 7ohn, for himſelf and 
„ his heirs, willed and 
« granted ſhould be 
„„ made of his lands and 


te 


„ chat- 


13 


„ally before the ſame 
<« juſtices, and acknow- 
4 ledged to owe to the 
* ſaid Henry the ſum of 
* which 
„ ſaid ſum of a 
« the ſaid Thomas 
% Lee, for himſelf and 
© his heirs, willed and 
% granted ſhould be 
| & made 


Proteedings 


ec chattels, and to the 
«uſe and behoof of the 
„ ſaid William Read be 
„ [evied).” Upon con- 
dition, that if judgment 
ſhall happen in the ſame 
court here, in the ſaid 
plea, to be given for the 
ſaid Miiliam againſt the 


ſaid John; then the ſaid 


John ſhall ſatisfy the 


debt aforeſaid, and all 


ſuch damages, which 
ſhall be adjudged unto 
the ſaid William againſt 

the ſaid Fohn, in the 
ſame court here, in the 
plea aforeſaid, or ſhall 
render his body on that 

. occaſion to the priſon of 
the Fleet, &c. 


Sci. fa. in debt upen re- 


cognizance againſt the 


bail and principal. 
eee, George the Third, 
bs writ, if c. To the ſheriff of 
inited on; Middleſex, greeting: 
—— e Mhbereas Edward Legg, 
attorney does o f Lothbury, London, 
it, hoſier, and Tho- 


mas Flemming, of the 


The filacer 


ſame place, plaiſterer, 


lately in our court (to 
wit) in the term of the 
Hh Trinity in the 23d 


n year of our reign, came 


groſſed on a 


1.64, lamp before Alexander Lord 
kuchment. Loughborough and his 
| companions, our juſtices 
of the Bench, at //e/t- 
min/ter, in their proper 

1 per- 


ſame place, ironmonger, 


Meſiminſter, in their pro- 
| per 


againſt Bail, 


ce made of his lands and 


e chattels, and to the 
6 uſe of the ſaid Henry 
% be levied).” Upon this 


condition, that if judg- 


ment ſhall happen in the 


ſame court here, in the 


ſaid plea, to be given for 
the ſaid Henry againſt 


the ſaid Thomas, then the 


ſaid Thomas ſhall ſatisfy 


all ſuch damages which 
ſhall be adjudged to the 


ſaid Henry againſt the 


ſaid Thomas, in the ſame 


court here, in the plea 
aforeſaid, or ſhall ren- 


der his body on that oc-_ 


caſion to the priſon of 


the Fleet, &c. | 


— 


The like in caſe againſt 


the bail, 


George the Third, Qc. 
To the ſheriff of M. dale- 


ſex, greeting: Hrereas 


Thomas Lime, of the 
Strand, in the county of 
Middleſex, boſier, and 
Richard Frame, of the 


lately in our court, to 
wit, in the term of the 
Holy Trinity,in the twen- 
ty-thitd year of our 


reign, came before Alex- 


ander Lord L:ughborough 


and his companions, our 


Juſtices of the Bench, at 
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perſons, and acknow- 
ledged themſelves, and 
each of them did ac- 
knowledge himſelf, to 
owe to William Read the 
ſum of 9ol.; which ſaid 
ſum of gol. they the ſaid 
Edward Legg and Tho- 
mes Flemming, for them- 
ſelves and their heirs, 
_ conſented and granted, 
and each of them for 
himſelf and his beirs did 
conſent and grant,ſhould 
be made of their and 
each of their lands and 
chattels, and to the uſe 
and behoof of the ſaid 
William Read be levied ; 
And whereas, Fohn Fell, 
late of London, vintner, 
lately, that is to ſay, in 
the term of the Holy 
Trinty, in the 23d year 
of our reign, came be- 
fore 
Loughborough, and his 
Companions, our juſtices 
of the Bench at Veſi- 
minſter, and acknow- 
ledged himſelf to owe to 
ſaid William Read, the 
ſum of 180/. which ſaid 
180/. he the ſaid John 
Fell, for himſelf and his 
| heirs, conſented ſhould 
be made of his lands 
and chatrels, and to the 
uſe and behoof of the ſaid 
William Read, be levied; 
Upon this condition, that 

| if 


Alexander Lord 


| Thomas, 


per perſons, and acknow. 
ledged,and each of them 


acknowledged to owe to 


Henry Bridges, the ſum 
of 1021, 17s. ; which 
ſaid ſum of 102/. 17s. 
the ſaid Thomas Lime and 


Richard Frame, for them- 
ſelves and their heirs, 


had conſented and grant- ' 
ed, and each of them, 
for himſelf and his heirs, 
had conſented and grant- 
ed, ſhould be made of 
their and each of their 
lands and chattels, and 

to the uſe and behoof of 
the ſaid Henry be levied; 

Upon this condition, that 
if judgment ſhould hap- 


pen in our court of the 
Bench aforeſaid, 


in a 
certain plea of treſpaſs 
on the caſe, upon pro- 


miſes, to the damage of 5 


the ſaid Henry of 1 50l. 
to be given for the ſaid 
Henry, againſt Thomas 
Lee, late of Weſtminſler 
in the ſaid county, ſmith, 
then the ſaid Thomas 
ſhould ſatisfy all ſuch da- 
mages which ſhould be 
adjudged to the ſaid 
Henry, againſt the ſaid 
„ in our fame 
court, in the plea afore- 
ſaid, or ſhould render his 
body on that occaſion to 
the priſon of the Fleet: 
And although the ſaid 
| | Henry, 


Proceedings againſt Bail, 


if judgment ſhould hap- 
pen in our court of the 
Bench aforeſaid, in a 
certain plea of debt upon 


demand, for 145/. to be 


given for the ſaid Wil- 
liam, againſt the ſaid 
ohn Fell, by the ſaid 
Hilliam Read, in our 
court proſecuted, then 
the ſaid John ſhould ſa- 
tisfy the debt aforeſaid, 


and all ſuch damages as 


ſhould be adjudged unto 
the ſaid William againſt 
the ſaid John, in our 
ſame court 
ſhould render his body 
on that occafion to the 
priſon of the Fleet : And 


although the ſaid Mil 


liam afterwards, to wit, 
in that ſame term, before 
Alexander Lord Lough- 
birough and his compani- 
ons, our juſtices of the 
Bench at VWeſminſter, by 
the conſideration of the 
ſame court, | 


the ſaid plea, the afore- 
ſaid debt of 145/. and 
alſo 71. 10s. which in 


our ſaid court were adjudged to the ſaid William, 


here, or. 


recovered 
againſt the ſaid John in 


Henry,afterwards, towit, 
in the ſaid term, in the 
twenty-third year afore- 


' ſaid, before Alexander Lord 
| Loughborough and bis 
companions, our juſtices. 


of the Bench at Ve- 
minſter, by the conſide- 


491 


ration of the ſame court, put che debt 


recovered againſt the ſaid and coſts tote | 
ſaid Thomas Lee, in the er. 


faid plea, 100. which in 
our ſaid court were ad- 
judged to the ſaid Tho- 
mas, for his damages 
which he. had ſuſtained, 
by reaſon of the not per- 


forming certain promiſes 


and undertakings made 


by the ſaid Thomas to the 


ſaid Henry, whereof the 
ſaid Thomas 18 convicted, 


as by the record and pro- 
. ceſs thereof now remain- 
ing in our ſame court 


manifeſtly appeareth, — 
Nevertheleſs, 
Thomas the damages a- 
foreſaid hath not ſatiſ- 
fied, nor his body, on the 


occaſion aforeſaid, to the 


ſaidpriſon of the Fleet ren- 
dered, &c, as in the other. 


for his damages which he had ſuſtained by reaſon 
of the detaining that debt whereof the ſaid John is 
convicted, as by the record and proceſs thereof 


no remaining in our ſame court manifeſtly ap- 


peareth, Nevertheleſs, the ſaid John the debt 
and damages aforeſaid to the ſaid Milliam bath 
not ſatisfied, nor his body, on the occaſion afore- 


ſaid, 


the ſaid 
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ſaid, to the priſon of the Fleet rendered, according 
to the form of the recognizance aforeſaid, as on 
the information of the ſaid Milliam we are given 
to underſtand: And becauſe we are willing that 
thoſe things which in our ſame court are rightly 
done and recognized, ſhould be duly carried into 
execution, we command you, that by honeſt and 
lawful men, of your bailiwick, you make known 
to the ſaid Edward, Ibomas and John, that they 
be before our juſtices at Weſiminſter, on the 
motrow of Al! Souls, to ſhew if they have or 
know any thing to ſay for themſelves (that 
is to ſay), the ſaid Edward, why the ſaid gol. 
by him in form aforeſaid acknowledged, ſhould 
not be made of his lands and chattels, and 
to the uſe of the ſaid William be levied; and the 
ſaid 7 homas, why the ſaid. gol. by him in form 
aforeſaid acknowledged, ſhould not be made of his 
lands and chattels, and to the uſe and behoof of 
the ſaid William levied, and the ſaid John, why the 
ſaid 180/. ſhould not be made of his lands, c. 
(ſame as above) according to the form and ef- 
fe& of the ſaid recognizance, if to him it ſhall 
ſeem expedient: And have you there the names of 
' thoſe by whom you ſhall make known to them, 
and this writ. Witneſs, &c. ST 
That filacer by whom the bail piece is filed, and 
who enters the record of the recognizance on his 
roll, makes out the firft ci. fa. into Middleſex, or 
other proper county, as the caſe requires; the ſe- 
cond ſci. fa, (when neceſſary) is ſigned by the pro- 
thonotary. Follit.v, Trill and another. Barnes 97. 
So reported to the court. | 
Tefte of ſei. fa. The ſci. fa. muſt not be teſled before the ap- 
| pearance day of the return of ca. ſa. ; nor mult the 
ca. ſa. be teſted before the term final judgment is 


ſigned of. $7 | 
If there be an alias, then the teſte muſt be on 


Alias. 
5 the appearance day of the return of the firſt. 
Entry of one ſci, Middleſex, (to wit.) The ſheriff was command - 


e er ed, whereas Thomas Legg, of, &c. and Thomas 
ow EOS... Nlemminę, of, Oc. lately in the court of our Lord the | 
debt, | 5 King, 


Proteedings againſt Bail. 


King, to wit, in the term of the Holy Trinity, 
in the 23d year of his reign, came before Alex» 


with the entry | 


ander Lord Loughborough and his companions, then on the remem- 
our ſaid Lord the King's juſtices of the Bench, at brance roll/ 


Meſtminſter, in their proper perſons and acknow- 
ledged, and each of them acknowledged, to owe to 


William Read the ſum of gol. which ſaid ſum. of 


gol. they the ſaid Edward Legg and Thomas Flem- 
ming, for themſelves and their heirs, conſented and 
granted, and each of them for himſelf and his heirs 
did conſent and grant, ſhould be made of their and 
each of their lands and chattels, and to the uſe and 
behoof of the ſaid William Read be levied ; Up- 
en this condition, that if judgment ſhould happen in 
the ſame-court of the Bench aforeſaid, in a certain 
plea of debt upon demand for 145. to be given 
for the ſaid William againſt John Fell, late of Len- 
don, vintner, by the ſaid William in the ſame. 
proſecuted, then the ſaid 7:hn ſhould ſatisfy the 
debt aforeſaid, and all ſuch damages as ſhould 
be adjudged unto the ſaid Milliam againſt the ſaid 
Jobn, in the ſame court here, or ſhould render his 
body on that occaſion to the priſon of our ſaid 


Lord the King of the Fleet * : And although the *If the [c', fe, 
ſaid William, afterwards, to wit, in that ſame be agaioſt the 


term, before Alexander Lord Loughborough and his 


defendant, here 
take his ac- 


companions, then our ſaid Lord the King's juſ- knouledgment 


tices of the Bench at /? eſtminſiter, by the conſide- in. 
ration of the ſame court, recovered againſt che ſaid 
Jahn, in the ſaid plea, the aforeſaid debt of 1451. 
and alſo 71. tos, which in the ſame court were ad- 
judged to the ſaid William for his damages which 
he had ſuſtained by reaſon. of the detaining that 

debt, whereof the ſaid Fohn is convicted, as by the 
record and proceſs thereof, now remaining in. 
the ſame court, manifeſtly appeareth, Neverthe- 
leſs, the ſaid John the debt and damages aforeſaid 
to the ſaid William bath not ſatisfied, nor his, body 
on the occaſion aforeſaid to the priſon of the 
Fleet rendered, according to the form of the re- 
cognizance aforeſaid, as on the information of the 


ſaid 


— — 


— r — : = 
_ * * 
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ſaid William our ſaid the Lord the King is given 
to underſtand, And becauſe, &c. that by good, 
c. he ſhould make known to the ſaid Edward 

and Thomas,” that they be here in fifteen days of 
St. Martin, to ſhew if they have or know any 
thing, &c. (that is to ſay,) the ſaid Edward to 
ſhew why the ſaid gol. by him in form aforeſaid . 
acknowledged ſhould not be made of his lands and 
chattels, and to the uſe and behoof of the ſaid 
Willidn levied ; and the faid Thomas, why the ſaid 

. gol. by him in form aforeſaid acknowledged, 
ſhould not be made of his lands and chattels, and 

Take boa to the uſe of the ſaid William levied, according to 

ibs is the form and effect of the ſaid recognizance, if, 

in /ci. fa, Oc. And now at this day, the ſaid William cometh 
here, by R. L. his attorney, and offered himſelf 
on the fourth day againſt the ſaid Edward and Tho- 
mas in the plea aforeſaid; and they the ſaid Edward 
The mh eriffs re- ànd Themas, although ſolemnly called, came not; 


turn. and the ſheriff now returneth that he hath made 


' known to the ſaid Edward and Thomas, that they 
be here on the day in the ſaid writ mentioned, 
And thereupon the ſaid William prayeth execution 
againſt the ſaid Thomas and Richard, (to wit,) 
againſt the ſaid Thomas of the ſaid go/. by him in 
form aforeſaid acknowledged, and againſt the ſaid 
Richard of the ſaid gol. by him in,form aforeſaid 
| acknowledged, according to the form of the recogni- 
Jodgment, Zance to be adjudged to him, Cc. Therefore it 
is conſidered that the ſaid William have execution 
againſt the ſaid Thomas and Richard (that is to ſay), 
againſt the ſaid Thomas of the ſaid gol. by him in 
form aforefaid acknowledged; and againſt the ſaid 
Richard of the ſaid gol. by him in form aforeſaid 
acknowledged, by default, &c. | "3 
In caſe there be two ſcire facias's of the ſame 
term, then your entry will be thus, after the words, 
according to the form and effect of the ſaid recogni- 
% Zaxce, if, &c.“ | 
Entry of two ſci, And now at this day cometh here the ſaid 
fe.'s of bene William by L. R. his attorney, and offered himſelf 
| on 


5 


} 
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on the fourth day againſt the ſaid Edward and 
Thomas, in the plea aforeſaid; and although they 
ſolemnly called, came not; and the ſheriff now 
returneth, that the ſaid Edward and Thomas have 
not, nor hath either of them, any thing, &c. nor 
are they, or is either of them, found, c. There- 


fore as before the ſheriff was commanded that by 


good, &c, he ſhould make known to the faid- 
Edward and Thomas that they be here in fiſteen 
days of St. Martin, to ſhew in form aforeſaid, 
At which day the ſaid William cometh by his ſaid 
attorney, and offered himſelf on the fourth day 
againſt the ſaid Edward and Themas, in the plea 
aforeſaid, and they although ſolemnly called, came 
not; and the ſheriff as before, now returneth, that 
the ſaid Edward and Thomas have not, nor hath 
either of them, any thing, &c. nor are they, or is 
either of them found, c. And thereupon the 
ſaid William prayeth execution (as in the laſt judg- 
ment). | 


If the two ci. fa's be of different terms, If ſei. fa.*s be of 
then the entry of the ſecond ſcire facias will be different terme. 


thus; 

Middleſex, to wit: Heretefere, as it appeareth in 
the term of Saint Michael laſt paſt, on the 713th 
roll, it is thus contained, Middiz/ex, to wit, The 
ſheriff was commanded (to the end of the entry en the 
roll made on the firſt ſcire facias and fberiff's return). 
Therefore, as before, the ſheriff was command- 
ed, that by good, &c. he ſhould make known to 
the ſaid Richard and Thomas, that they be here in 
eight days of Saint Hilary, to ſhew in form afore- 
ſaid, At which day cometh the ſaid William by his 
ſaid attorney (as in the laſt entry exactly). 

If the bail appear, make a precipe for the pro- 
thonotaries thus. | = 


Middieſex, to wit, Appearance for Edward Prreipe for ap- 
Legg and Thomas Fiemming, bail of John Fell, ats 
William Read, to a ſci, fa. returnable on the mor- 
row of Ai Souls; pay entry 37. 104. This is 

9985 | | _ fre- 


pearance to the 
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frequently done after the bail are fixed, to get a 
term; but they are not liable to coſts unleſs 
they plead. 8 F 9, 3. c. 10. / 3. Cooke's 
Rep. 109. A memorandum or minute on a. 
25. 64. ſtamp ſhould be filed at ſame time, 


| 25 Geo. 3. c. 80. | = 
Ik appearznce When the bail have appeared, deliver a decla- 
entered, how to ration upon treble penny ſtamped paper; give a 
proceed, rule to plead, and demand plea as in other caſes; 
and if the declaration is not delivered four days ex- 
cluſiue before the end of the term, they will be 
- Intitled to an imparlance, | 
Declaration, Middleſex, to wit. It was commanded to the 
| - ſheriff, Whereas (to the end of the entry on the 
roll of the ſecond ci. fa.), as far as the ſheriff's 
return, then ſay, And now here, at this day, came 
as well the ſaid Milliam by J. H. his attorney, as 
the ſaid Edward and Thomas by F. S. their attor- 
ney ; and the ſaid William offered himſelf on the 
fourth day, againſt the ſaid Edward and Thomas in 
the plea aforeſaid. And upon this the ſaid William 
prayeth execution againſt the ſaid Edward and The- 
mas, to be adjudged to him of the debt and damages 
aforeſaid, according to the force, form, and effect 
of the ſaid recognizance, &c. 5 
How to intitle N. B. The declaration may be intitled as of the 
declaration. term «generally, for the court conſider the whole 
term as one day, although the /c:. fa. was returnable. 
the laſt return of the term. 3 Wilſ. 154. Ward v. Ganſell. 
Agreed, both by the bench and bar, that 
if the principal defendant dies after the return of 
the ca. ſa. although his death be before the ſuing 
forth the firſt ſci. fa, the bail are fixed with debt 
and coſts in point of law, and the {ci. fa.'s are 
only an indulgence of the court. 2 Wilſ. 67. 
Filewood v. Popplewell & another. 
What bail my The bail may plead, that no ca. ſa. ever iſſued 
plead, and what apainſt the defendant, ſecundum curſum curiæ, Lutw. 
_ 11285.; that the principal died before a ca. ſa. re- 


turned, Roll. Abr. 336. ; that the plaintiff had 
| | VVV 
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other execution againſt him; that the defendant 


paid the money recovered, 1 Noll. 336. l. 35. 


4 & 5 Ann. c. 16. . 12.3 or that the principal 
ſurrendered himſelf, 3 Lev. 152.; but they cannot 
| plead that the principal died before the return of 


the ſci. fa, becauſe if he died on the day of the 


return of the ca, & the bail are liable. 1 Roll. 336. 
5 Med. 167. hey may plead ul tiel record, 
Thom. Ent. 28 5. Theſ. Breu. 265. or a releaſe to 
the defendant. 1 Roll, 336. J. 35. : 


497 


If there be error brought by the principal, Bail not liable to 


which afterwards is nonproſſed with coſts, yet the 
bail in the original action are not liable to the coſts 
in error, but only the damages recovered in the 
original action, becauſe they only became bound in 


that action. 


Ca. ſa, agarnſt bail in debt. 
George the Third, &e, 

To the ſheriff of Middle- 
ſex, greeting: We com- 
mand you, That you 


take Edward Legg, late of 


Lothbury, London, hoſter, 
and Thomas Fleming, 
late of the ſame place, 
plaiſterer, bail of 7ehn 
Fell, late of London, vint- 
ner, if they be found in 
your bailiwick, and them 
ſafely keep, ſo that you 
may have their bodies 
befored our juſtices at 
Weſtminſter, in eight 
days of Saint Hilary, to 


ſatisfy William Read, gol. 


and gol, ; which ſeveral 
| ſums they the (aid Ed- 
ward Legg and Thomas 
Fleming, heretofore, to 


wit, 


The like in caſe, 
. George the Third, &c, 


To the ſheriff of Middle-. 


ſex, greeting: We com- 
mand you, That you 


take Thomas Lime, of, 
Sc. hoſier, and Richard 


Frame, of the ſame place, 
iron- monger, bail of 
Thamas Lee, late of Weſt- 


minſter, in your county, 


ſmith, if they be found in 


your baili wick, and them 
ſafely keep, ſo that ou 


may have their bodies be- 


fore our juſtices at i i 


minſter, in eight days of 


Saint Hilary, to ſatisfy 


Henry Bridges, 1021. 1 75. 
and 102. 17s. ; which 
ſeveral ſums they the ſaid 


Thomas and Richard here - 
tofore, to wit, in the term 


K Kk of 


coſts in error. 


— — — 
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| wit, io the term of the 


Holy Trinity, in the 


_ twenty-third year of our 
_ reign, before Alexander 
Lord Loughborough, and 
his companions, then our 
| Juſtices of the Bench at 


Weſtminſter, ſeverally ac- 
knowledged to owe to 
the ſaid William Read, to 


be made of their and eich 
of their lands and chat- 


tels, and to the uſe and 


behoof of the ſaid Vi- 


liam Read be levied, in a 
certain plea of debt upon 
demand for 1451. againſt 


the ſaid Jahn Fell, in our | 


ſame court proſecuted z 


Proceedings aid Bail. 


of the Holy Trinity, in the 


twenty-third year of our 


reign, before Alexander 
Lord Loughborough and 


his companions, then our 


juſtices of the Bench at 


Wiſtminſier, ſeverally ac 


knowledged to owe tothe 
ſaid Henry, to be made 
of their and each of their 
lands and chattels, and 
to the uſe and behoof of 
the ſaid Henry, be levied, 
in a certain plea of treſ- 
paſs on the cafe upon 
promiſes, to the damage 
of the ſaid Henry of 1 50ʃ. 
againſt the ſaid Thomas | 
Lee, in our ſame court 
proſecuted; _ 


And whereof the ſaid John Hell was convicted, 
as by the record and proceedings thereon in our 


ſame court, before our ſaid juſtices at Meſiminſter, 
aforeſaid, remaining, manifeſtly appears: And 


whereypon it is conſidered in our ſame court, 
That the faid William have his execution againſt 


Themark Richard. the aforeſaid Edward Legg and Thimas Fleming, 


of the ſaid ſeveral ſums of gol. and gol. by them 
in form afoteſaid acknowledged, by the default 


Thomas& Richard. of the ſaid Edward and Thomas whereof they are 


convicted; and have there this writ, Witneſs 
Alexander Lord Loughb:rough, at W e, the 
28 th day of November, &c, _ 


To be figned by To be ſigned by the prothonotaries, pay 44 ſeal 


prot honotaries. 


d. warrant 25, 4d. and to be logrolſes upon a 
25, 6d. ſtamped parchment, 

If a teſtatum ſay, after the words, by the default | 
of the ſaid Edward and Thomas, “ And whireupon 
our ſheriff of Middleſex ſent to our Juſtices at Welt- 


* 


| — at a certain ä now poſt, that => faid 


dward 


\ 
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Edward and Thomas were not, nor was either of 
them found in his bailiwick, whereas it is teſtified in 
our 7 — court, that the ſaid Ed ward and Thomas 
lurk and ſecrete themſelves in your county, and have 
there this writ, Witneſs, ckk ea... 
N. B. I adviſe a ca. ſa. to be ſued out with the 
teſiatum in all caſes, LN „„ 


SGecorge, &c. To the ſheriff of Midaleſex, greet- Fi: fa. zyaint 
ing: We command you, that of the lands and che bail in debt. 
chattels in your bailiwick, of Edward Legg, late 
of, &c, hoſier, gol, and of the lands and chattels 
in your bailiwick, of Thomas Fleming, gol. which 
ſaid ſeveral ſums they the ſaid Edward Legg and 
Thomas Fleming, heretofore, to wit, in the term 
of the Holy Trinity, in the 'twenty-third year of 
our reign, before Alexander Lord Loughborough and 
bis companions, then our juſtices of the Bench at 
W:flminfter, ſeverally acknowledged to owe to 
Milliam Read, to be made of their, and each of 
their lands and chattels, and to the uſe and behoof 
of the ſaid. William be levied, in a certain plea of | 
debt“ upon demand for 1451. againſt John Fell, * Treſpaſs on 
late of, &c, vintner, in our ſame court proſecuted, the ca'e . — | 
and whereof the ſaid John Fell was convicted, as 4d en or 
by the record-and proceedings thereon in our ſame 145/. 
court, before our ſaid juſtices at Meęſiminſier afore- 
ſaid, remaining, manifeſtly appear; and where- 
upon it is conſidered in our ſame court, that the 
ſaid William have his execution againſt the afore- 
laid Edward Legg and Thomas Fleming, of the ſaid 
ſeveral ſums of gol. and gol. by them in form 
aforeſaid acknowledged, by the default of them the 
ſaid Edward and Thomas; and have that money | 
before our juſtices at Maſiminſter, in eight days of 
Saint Hilary, to render to the ſaid Milliam for the 
debt aforeſaid, according to the force, form, and 
effect of the ſaid recognizance, whereof th 
are convicted; and have there this writ, Witneſs 


&e, | 
| K k 2 | Rule 
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Vari:nce be- Rule why an exoneretur ſhould not be entered 
tween the writ on the bail piece, on the giound that the capias ad 
naomi? reſp. againſt the principal in the ac-etiam was in 
. gin 
caſe, and declara- caſe for 2 51. on promiſes, but that declaration was 
thes is — 3 in debt for 2600. on ſimple contract. Holmes v. 
entering an ex- S/nall rs cited. Pratt. 137. againſt the rule. The 
oneretur on the court were of opinion againſt the rule, and held 
bail piete. that the difference between the ac- etiam and the 
count is not material, and diſcharged the tule. 
Lockwod v. Hill. H. Black. Rep. 320. Serjeant 
Mar ſhull's argument againſt the rule was, That as 
the ſum ſworn to was under 40. the goa 
might have been arrefted and holden to bail, 
a common clauſum fregit without an ſag Day 
The Stat. 13 Car. 2. f.. 2. c. 2. which requires 
the cauſe of action to be expreſſed in the writ, and 
which gave riſe to the clauſe of ac- etiam, operates 
only where the ſum is above gol. when the 
debt is under 40l. the ac-etiam is not neceſlary, 
and a difference between that and the count is not 
material, as relating to the bail who engage to. be 
anſwcrable-for; the debt of the defendant. The 
court were of this opinion, Hee”? 
Obſervation, N. B. The bail in this action it is true were 
bound in double the ſum ſworn to, to render the e- 
ſendant, or pay the condemnation: But they were 
bound in an action to render the deſendant, at the 
ſuit of the plaintiff, in a plea of treſpaſs on the caſe 
for 251. and not in a plea of debt for 260/, There- 
| fore quzre as to the determination. 
Each of the bail In an action of treſpaſs and aſſault to the damage 
2 mr an of geo. Mr. Juſtice Forteſcue had ordered bail for 
ty of the benen 140 and the defendant being preſent at the time 
zance, if not the recognizance of bai] was taken, his bail were 
1 bound jointly and ſeverally in 140/.; plaintiff reco- 
vered a verdict for 300. and the bail moved to 
Nay proceedings againſt them both, on their pay- 
ment of 140/.; and upon ſhewing cauſe, the court 
were of opinion, that as the damages in the writ. 


were laid at 500l. here is no fraud upon the bail, 
the 
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the recognizance is ſeparate as well as joint, and 
in its nature a judgment, the award of the court 
thereupon, that the plaintiff have execution; 
therefore ſo far as the penalty of ſuch recogni- 
zance will go, it is juſt and equitable the ſame be 
applied towards ſatisfaction of the condemnation 
money, for payment whereof, and not of any par- 
ticular ſum, the condition is. Barnes 76. Ca'verag 
U. v. De Miranda, 4. 40 6 

Haydon was ſued in covenant; the father became when proceed- 
bail for him; after which a com promiſe took ings are ſtaid for 
place, in purſuance of which the father paid 260ʃ. e 
and the ſon to have three years and an half to pay proceedings may 
the reſidue. The defendant then filed a bill in go on at the ex · 
Chancery, and obtained an injunction, which was „ - 
afterwards diſſolved, and then a ca. ſa. was taken term's notice. 
out againſt defendant; avd two ſt. fu. 's againſt | 
bail, and a fi. fa. againſt the father, Upon mo- 
tion to ſet aſide the proceedings againſt the bail as 
irregular, no proceedings having been had for up- 
wards of three years till ſuing out ca. ſa; and ſci. fa. 
alledging that there ought to have bcen a term's 
notice; the court held, that as in this caſe it ap- 
peared that the bail was the principal agent, and 
conuſant of the whole tranſaction, it was no ſur- 
prize on him; and that an agreement to ſtay pro- 
ceedings for a limited time, to enable the defend- 
ant to pay the debt, on default of which the 
plaintiff was to proceed, was in its nature an ex- 
ception out of the rule, E. 13 Geo. 2,5 and that | 
at the expiration. of the time, the proceedings may 
be renewed, without a term's notice; elſe it would 
in effect be a ſtay of proceedings for a whole term 
beyond the time agreed on. 2 Black, Rep. 762. 

Watkins v. Haydon. EET | | 
Motion to ſtay the proceedings on a i. fa. Some notice muſt 
ſued out againſt Lowmg and. Spite, defendant's bail, be 25 of GGiag 
they not being ſerved with a copy of the ſheriff's th. bil I” 
warrant, which recites the writ, But the one fherift, on a (ci, 
(viz, Lowing), by 9 him a perſona! ſummons, feel returned. 
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_ - and reading to him the ſheriff's warrant; the other, 
dy leaving a memorandum (containing the ſub- 
ſtance of the writ) with his wife, at bis houſe in 

his abſence. It appeared (on enquiry of the 


officers), that it is uſual in Middle ſer to ſerve the 


bail with a copy of the- ſheriff's warrant, but not 

ſo in many other counties; and this aroſe in 

Lincolnſhire. In ſome counties they give verbal 

| notice; in ſome none at all. The court held ſome 

Some notice ne- notice ſhould be given (Salk, 599.), the ſuf- 
ceſary, ficiency of which (if diſputed) mult be determined 
by the court, on the circumſtances; and that this 

notice was ſufficient. Rule diſch. 2 Black. Rep. 837. 

Wright v. Page. L 4+ 2641 


Of rendering the Defendant by his Bail. 


Within what Ir the bail mean to acquit themſelves of their 
ume bail may recognizance entirely, and run no hazard of the 
2 death of the defendant, then they muſt render him 
in their diſcharge, before the return day of the ca. 

fa. as the death of the principal afterwards will not 

diſcharge them ; but if they do not, then they have 

until the appearance day of the return (if the pro- 

. ceedings are by original) /edente curia of the firſt 

ei. fa. if returned ſcire fect; but if a nibil is return- 

"ed thereon, then until the appearance day of the 

return of the ſecond ſci. fa. ſedente curia, Barnes 

| 82. Deriftey v. Deland. - 

If ation be by But if the action be by attachment of privilege, 


_ original, _--+ then they muſt render on the return day of the 


ſecond /c?. fa. or the firſt, if returned ſcire feci, 

| „55 one a 
When to furren- And if there be an action on the recognizance, 
der on ap action the bail muſt ſurrender the principal before, or on 
on recognizance, the appearance day of the retfirn of the writ (if pro- 
ceedings are by original), ſedente curia, Barnes 82. 

Dieriſ v. Deland; if by attachment, on the return 
W 8 5 * 
„„ Court 
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| Court declared, that no render was good unleſs tender to be 
made before the riſing of the court on the ap- made ſedente 


rance · day of the ſeire fatias, returned ſcire fc 3 
— the — pong — returned =" 9 85 
dereſh & al. v. Maylet. Cooks's Rep. 53. Be 
Bruce. The like, — ü after the "i ing of the 

court, upon the 44% day allowed for ende the 
defendant, was void. /btd. - 

Action againſt huſband and wife for a debt con- Haben and 
tracted dum ſola. After judgment, both rendered on» f bat, — 
in diſcharge of the bail; and not being now charged — r= diſcharge 
in execution, motion that wife may be diſcharged el. 
on common appearance. Per curiam, The rule 
is, that where there is judgment and execution 
againſt both the huſband and wife, ſhe ſhall not 
be diſcharged : But if they be both in cuſtody on 
meſne proceſs, the wife ſhall be diſcharged on 
common bail. In the preſent caſe, they are ren- 
dered to priſon in difcharge of their bail, are now 

in the ſame ſituation as if bail had never been put 
in for them; ſo are really in priſon, for want of 
bail to the firſt proceſs ; and not being charged in 
execution, the wife muſt be diſcharged. Anon, 

3 Wilſ. 124. 2 Str. 1167. 1237. 

If the defendant be in cuſtody of any ſheriff or ir defendant in 

gaoler, the bail may have a habeas corpus either in —_ bail may 


lab. corp. 


term or vacation, to bring him before the chief f bring him up 
juſtice, or one of the other, judges, returnable ie render. 
immediately, in order to render him in diſcharge 

of his bail. 


If he is a bankrupt, and has his certificate, a bl defendant io 2 
ſummons to ſhew cauſe why an exoneretur ſhould — 3 


not be entered upon the bail · piece, ſhould be eee bail. 
out and ſerved; and upon producing the certificate 
to the judge, the bail will be diſcharged by his 
order, upon affidavit of the debt having accrued 
2 prior to the date and ſuing forth of the cammiſe 


ff the defendant. j js in town, get the filacer (if Howto forrender 


the aQtion be by original) to go to the judge's u tn. 
K k- 4 chambers, 


/ 


— ä \ 


chambers, and take the render, pay filacer 7. 4d. 
| Judge's clerk 138. tipſtaff 106. 6d. The filacer 
brings his book, wherein the bail are rendered, 
with him to the judge's chambers, and the judge 
exonerates the bail at: ſame. time. V. B. Notice 
of the ſurrender is requiſite, but not an affi. 
davit of the ſervice, ....-. 1 2p; 
If aden by at- If the action by attachment of privilege, then 
tachment. apply to Mr. Shertuood to take the bail-piece to the 
Judge's chambers, pay 75s. 4d. io him, 16s. to the 
judge, tipſtaff 10s. 64, and give notice of the 
render, and no affidavit requiſite. 3 
Notice of ſurren · Take notice, that the above defendant did this 
der. day ſurrender himſelf in diſcharge of his bail, and 
was thereupon committed by the Honourable Mr. 
Juſtice Gould, to his Majeſty's priſon of the Fleet, 
there to remain until, c. Dated, S&W. 
Pime of ſorren- The court ordered the hour of the day, or true 
tor to be entered time of the defendant's ſurrender, to be entered by 
fv Alacer. the filacer, in order that it might appear, whether 
the ſurrender was made before or after the riſing of 
the court, Barnes 78. Lyng v. Moodyer. 


Of flaying Proceedings againſt the Bail 
obere Error is brought by the Principal. 


When writ of TEE allowance of a writ of error on a judg- 
8 ment by nil dicit, is ſo entirely a ſuperſedeas to a 
1 ſubſequent writ of execution, and all proceedings 

thereon againſt the bail, that all may be ſet aſide 

upon motion, 2 Black, Rep. 1183. Dudley v. 

\ Stokes, but no contempt is incurred till after 

notice to plaintiff's attorney. Barnes 376. Han- 

| not v. Farreties. 5 | | 

Error ſoperſedeas In this court a writ of error is no ſuperſedeas 
8 to from the ſealing, but from the delivery to the 
. of errors, Barnes 209. Sykes v. Dawſon; and 


if the ca. /a, be returnable at a time when the * | 
| | 0 
ﬀ 


error ĩs 1 ou cannot proceed againſt . 1 
2 bail. Ibid. 83. TY v. ant po We ent OO 

Defendant moved to ſtay proceedings againſt his Proceedings s- 
bail pending a writ of error, plaintiff inſiſted that gainit bail pend- 
the bail ought to give judgment, and that enecution "5 © * 2 
only {hould ſtay : But per cur. the bail ought not : 
to be precluded from ſurrendering the principal 3 
and therefore let all proceedings be ſtaid pending 
the writ of error. Barnes 66. Newman v. But- 
 terworth, Cooke's Rep. 112. S. C. Pract. Reg. 82. 

8. C. | 
The courſe of the court in an action of debt, leide atten lee 

upon the judgment pending a writ of error, is not J»dgmentpenting — || 
to ſtay proceedings till the writ of error is deter- 1 5 

mined, unleſs the defendant will give judgment; but 

in an action upon the recognizance of bail, it is 

otherwiſe, for after judgment the bail will be de- 

prived of the opportunity of ſurrendering the de- 

fendant. Newman v. Butterw:rth, Pract. Reg. 

82. Cooke's Rep. 112. S. C. 8 | 

Proceedings were ſtaid in an action of debt, The like without 
brought upon a recognizance of bail, pending a Sins judgment. 
writ of error, without defendant's giving judgment, 
becauſe thereby the defendant would be precluded 
. from a ſurrender, which is not reaſonable. Barnes 
68. Clarkev. Baker, 

Plaintiff recovered judgment, defendant brought Pending error 

error, pending which, plaintiff brought an action _ e, : 

of debt on the judgment, and after judgment there- RS 

on, levied, Per. cur. The defendant might have execution; court 
moved the court to ſtay proceedings in the action 3 | 
on the judgment, pending the writ of error, which ganc "might . | 
is always granted; but having made no ſuch ap- applied in time, | 
plication, judgment regular. Barnes 202. Hum- | 
phreys v. Daniel, Ibid. 203. 

Plaintiff brought an action on the caſe againſt Bail to aQion on 
defendant, who appeared, and plaintiff recovered A 1 
judgment, and then brought debt on the judgment, ee 5 1 
and held defendant to bail, and recovered a ſecond againſt bail,before 
judgment. After a ca. fa. returned againſt the fetutn, proceed- 

N ng: | ings againſt bail 


principal, ſtaid, pending 9 
error to reverſe 
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For not "declaring. © 


PHE nonpros is a default or neglect of the Ia what times 
| plaintiff in not following his ſuit, and in the goth ut o 
nature of final judgment, 3 declaration. 
By rule Hil. 9 Ann. Reg. 3. It is ordered, 
„ "That upon all proceſs returnable the firſt or any 
other return in any term, the plaintiff ſhall have 
liberty to the end of the next enſuing term, to de- 
liver his declaration to the defendant's attorney, or 
of leaving the fame in the office; and the defend- 
ant's attoiney having entered his appearance with 
the proper officer, as of that term in which the pro- 
eſs is returnable, and at the end of the enſuing 
erm, or in four days after the end thereof, having 
given a rule to declare in the proper office, and 
having called on the plaintiff's attorney, if he can 
be found, the defendant, any time in the vacation 
of ſuch enſuing term after the rule for declaring is 
out, may ſign his nonpros for want of a declaration, 
and not afterwards, and the plaintiff ſhall not, - 
without the leave of the court, have any longer time 
to declare in than as aboveſaid, other than the 
time to be limited by the defendant's rule,” | 
But where the defendant, at the end of the No rule being 
| ſecond term, does not ſpeed the plaintiff to declare 8 _ | 
ſooner by giving a rule to declare, he has till the — = 
:ſſoign day of the third term, to deliver or file his to declare, 
declaration. Stewart v. Harding. Cooke's Rep. 12, 
Prada. Reg. 121. S. C. | | 
If the defendant wiſhes to compel the plaintiff How to compel 
to declare, he may give a rule with the ſecondary tiff to de- 


| la 
for that purpoſe, within four days after the end We 


the fecond term, which expires in four days, pay 
15, 104, and demand a declaration of plaintiff's 
- attorney, 


attorney, and for want thereof may ſign judg- 
ment. 2855 | | 15 . 
If the plaintiff has obtained time to declare and 
does not deliver his declaration, or file the ſame in 
the time allowed, the defendant may ſign a nm- 


pros, without further notice. Towers v. Powell, 
H. Black, Rep. 87. | | 


In the Common Pleas. A 
an,, Denn v. Fenn. Nule to declare, 
Demand. Denn v. Fenn. The defendant demands a- decla- 
ration in this cauſe by yours, &c. 
. | | C. K. Defendant's Attorney. 


Muſt be made on A demand of declaration muſt be made on the 
be agent. gent in town, and not of country attorney. Barnes 
JTCCCC EEE 
May bave fur- Tf the plaintiff ſhould not be able to declare with- 
ther time by rule. in the time limited, he may, on the 14% day of the 
ſecond term, get a fide bar rule from the ſeconda- 
ries, for further time, till the firſt day of the next 
term; pay 4s. ſerve copy on defendant's attorney, 
or the plaintiff's attorney may take out a judge's 
ſummons for that purpoſe, ſerve it, and on at- 
tendance the judge will grant him an order there- 
| on, pay 25. OD 
If writ is joint, If the writ” is joint, and the appearance ſeveral, 
— no, the plaintiff cannot ſign ſeveral nonpros's, as there 
ſign ſeveral nen- Ought to be but one. Comyns 74. Salk. 455. 
pros s. If defendant removes the cauſe by habeas corpus, - 
DN he cannot nonſuit the plaintiff for not declaring, 
5 as the plaintiff is not bound to follow him; but 
moval by ha, corp. he muſt declare within two terms after the re- 
moval, nor can he be nonproſſed after outlawry re- 
ſerved. Ter v. Cauuſey. Pratt. Reg. 271. 
How to figa non- Enter on a double half crown ſtamp paper the 
_ nonpros, file defendant's warrant of attorney with 
the clerk of the warrants, who will mark the judg- 
ment- paper, pay 8d. take it to prothonotaries, pay | 


75, 4d. for ſigning. 
2 Mi ddleſex, | 


Nonpros. : 
Middleſex, (ſſ.) Richard Fenn, who ſued out his Entry of a 
_ Majeſty's writ againſt John Denn, late of, c. of pros for not de- 


clating. 


a plea of treſpaſs, doth not further proſecute the 
ſame: Therefore it is conſidered by the court Judgment. 

that he and his pledges for the proſecution be in 

mercy, c. The names of the pledges are John 

Doe, and Richard Roe; and the ſaid Fohn is there- 

upon from hence for ever diſcharged without a day, 

Sc. It is alſo conſidered, that the ſaid John re- 

cover againſt the ſaid Richard 33s. 4d. by the diſ- 

cretion of the juſtices of the Lord the King here, 

according to the form of the ſtatute in ſuch caſe 

made and provided, at his requeſt adjudged to him, 

for his coſts and charges ſuſtained by him about 

his defence in this behalf, &c. N. B. 33s. 4d. 

are the common coſts allowed; if you have any 
extras, ſuch as bail above, &c. the prothonotaries 

will tax the coſts, and the above form will ſuit a 

bailable action; and an action can be maintained 

in this court on the judgment, Cro. Elix. 96. 

1 Vilſ. 316. 1 Leen. 316. though the coſts are 

under 40. 5 | 6 
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Nonpros for not Rep! 
. 


For notreplying, INH E plaintiff may be nonproſſed at any ſtage 
* : T of the ſuit, for not complying with the 
| rules of the court, viz. for not replying to the de- 
fendant's plea, not L ue . his rejoinder, not 
entering the iſſue, when ſerved with a rule for that 
purpoſe, which is a final judgment, and ſigned on 
a double 2s. 6d. ſtampt paper ( for the forms of 
theſe judgments, ſee title Fudgments). N. B. The 
warrants of attorney muſt be filed; and there is 
only an incipitur of the declaration firſt entered on 
the judgment paper, ſo as to warrant the prothono- 
. taries clerk to ſign it. | | _ | 
When defend- If the defendants ſever in their plea, the plaintiff 
Oo may, at any time, before the record is ſet down 
may enter » non- for trial, enter a nonpros againſt one ot more of 
pros, againſt one. them. Salk. 457. 3 Ay 
A nulle proſegu may be entered as to a defend- 
ant who ought not to have joined. 1 Wil. 
306. Date v. Eyre and others. | > IN 0 


' Proceedings 
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Proteedings by Attornies. 


F an attorney ſues by original, he waives his 
privilege; or if he ſues in another's name, he 
does the ſame. Therefore, if he means to ſue as a 
privileged perſon, the fuft proceſs is an attachment, 
which muſt have fifteen days between the teſte and 
return, it being in the nature of an original writ ; 
and a precipe mult be left with the prothonotaries at 
the time of ſigning, or it may be quaſhed, 2 Black. 
Rep. 919. Fregatt v. Tapſcote, and it is of no force, 
unleſs ſg ned by the clerk of the warrants before ſealed. 
No attachment of privilege to be ſealed unleſs the Every attach- 
| ſame be firſt ſtamped or ſigned by the clerk of the Mu 2 privilege 
. F | . 0 gned by 
warrants of this court, or his deputy, for which no the clerk of the 
fee is to be paid, to the intent to ſhew that ſuch warrants, 
perſon is an attorney of this court duly entered and 
continued on the roll of attornies; and if not ſigned 
by the clerk of the warrants or his deputy, the ſame 
ſhall be of no force, or require bail. R. 2 9 V. 3. 


Every attorney who ſhall ſue out any attachment Percipe to be 


of privilege againſt any defendant, ſhall leave a left with the 
| pracipe at the prothonotaries office with the 0 
fendants names, not exceeding 4 in the Whole, 

with the return day thereto, and the day of ſigning, 

together with the agent or attorney's name who 

ſues out the ſame. R. Hil, 11 Geo. 2. 

George the Third, &. To the ſheriff of Mid- Attachment of 
| dleſex, greeting: Attach Richard Fenn, ſo that you Privilege. 
may have him before our juftices at Vaſiminſter, on 
Wedneſday next after 15 days of Eafter, to an- 
ſwer Jahn Denn, Gentleman, one of the attornies 
of our court of the Bench. according ta the liber- 
ties and privileges of the ſame court, for ſuch attor- 
nies and other miniſters of the ſame Bench,. from 
time out of mind, uſed and approved of in the ſame, 
of a plea of treſpaſs * (as the action is) and have you + There is no 
there this writ, Witneſs Alexander Lord Lougbbo- ac-etiam to bs 


rough, put in this writ; 


3 if you hold de- 


% 


# 4 
— * - 
. 
. . Y 
”n — 
*%s . * 4 . 
— 10 5 TE IFRS ETFS 9 * * 8 e rr . 2 wy 6 n 8 
3 * 2 5 4 — . a « . Age, - z . Y 3 
* , * — — 2 ER SOR N N 0 bk 79 x Oe, TI”. * 2 "90, ; 
5 — 8 — <4 4 , K G .: „ Cp oe Gangs » * ren 1 ; 5 . a . . . \ 4 
IF" EA * FIT». . * 7 * e 7 %; - 1 n — TS 2 . * wi 7 eh =6 ©, l = \ 
WS. Ye * * | 8 „ . were Arc Nen "wg * NP p 3 2 8 8 ; * y % re r nn. 
PPP TTV * c .. FTC . EE OR Rn 
l 5 25 : 2 9 7 K 8 26; W ? 4 — AER, — a FEE : 8 = - 2 „„ 8 
0 $2, 8 2 + 8 R 2 8 eo \ — 1 — * n . al 2 8 
— : > a nl n n hdd a oa, Eh. a 22 1 5 £ - _—— 7 3 53 3 nt 1 
b 5 8 1 8 1 M9, £ 2 F =_ l - 8 1 8 rue 5 ES 1 So OD - 
- L \ : = ONSITE Foo iT LMS 1 n © 
8 — n can on 1 RI £% . == 1 <P - - - * - 
\ = * * 5 8 * i bd o by - - IS _ 
- 4 


512 Proceedings by Artornies, 


fendant to bal, rough, at Wiſiminſter, the 12th day of February, in 
8 goub year of our reign, 


ture of the ac- 


tion as in a plea © SS e In perſon, 26th" March, 1 90. 
of debt, veſp aſs, Todorſe the ſum ſworn to (if bailable), and the 


on the caſe, dic * attorney's name who ſues out the writ, and the 


2 Will. 393- year and day it is ſigned; a præcipe is to be made in 
this manner: 


præcipe. Middleſex, ob of privilege for John 
| Denn, Gent. one, &c. againſt Richard Fenn, caſe 


"returnable on Madneſday next after 15 days of 
Eafter.. Denn in perſon. Affidavit for 271. 1 35. 6d. 
How to ſign the Take the præcipe and writ to the prothonotaries 
. cletk, who will ſign the writ, and keep the præcipe; 
pay nothing for ſigning. Get it marked by the 
_ Clerk of the warrants before it is ſealed ; pay nothing, 
_ unleſs in arrear for termages; ſealing 1d. If the 
If not bailable, attachment is not bailable, a copy muſt be ſerved 
on defendant, with an Engliſh notice as for a capias : 
but if bailable, you muſt apply to the weriff for a 
e pay 4d. in 1278275 yo Londen. 


+ a 


Common 8 and putting: in Bail. 


How to appear. TIF the attachment requires only a common. ap- 
VS pearance, it muſt be entered with the prothonotaries, 
and a memorandum on a 25, 64. ſtamp filed, a 

præcipe is required, pay 3s. 10d. ; and if it requires 

ſpecial bail, Mr. Sherwood prepares the bail-piece 

(or you may prepare it yourſelf), which is done on 

a 2s, ſtampt parchment, the form of which is a 


follows : : 


| Eafter | 


| Procdings in a. 3 >a 


2 Term, goth Gs os . bi 
Middleſex, Attachment of paivilege for I B, man, one, Bail-pioze on 
| "_ F. S. in u plea of Ns. oh the ca .— Baill Bail-pice wha 
for 271. 13s. 6. privilege, © 
Returnable on wins = nent after 13 days 7252 85 
1 The bail are T. D ol, Se. slover, and 7.6, 

= ; Se. broker. 

Zach of the bail in 556 75. 
S. T. Defendant's Attorney, 12 


Bail in double the ſom ſworn to, if principal does not appear 2 1 
| Ihe di, then in the fum fc. 


5 


dd 1 8 8 


Ly 
a. 1 22 4 
* 


Mr, Sherwood er or-the court when 
the recognizance of bail is entered into, and the 
bail juſtify, or freſh'bail-is added, in the ſame man- 
ner as the filacer does on meſne proceſs. Give no- 
tice in the ſame manner of being put in, exception 
and juſtification ; thoſe forms will do for this pay 
Mr. Sherwood 7s. 4d. 
Ihe declaration is to be ingroſſed-on treble 14. Declanition 
ſtampt paper, the form of which is as follows: | 
Hilary Term, in the goth year of the reign of Declaration at 
King Ges. the 3d. neg. 22 
| Middleſex, (to wit, ) Richard Fenn, late of Weſt> 
minfter, i in the ſaid county, plumber, was attached by 
a writ of our Lord the King of privilege iſſuing out 
of the court here, to anſwer to John Benn, gentle» 
man, one of the attornies of the court of our Lord 
the King of the Bench here, according to the li- 
berties and privileges of the ſame court for ſuch at- 
tornies, and other miniſters of the ſame Bench, time 
out of mind, uſed and approved in the ſame, of a plea | 
of treſpaſs on the caſe, &c. And whereupon the ſaid 
John Demi; in his proper perſon, complains, That 
whereas, (the reſt 'as in common caſes) only you 
muſt add pledges to proſecute. Vide title Declaration. 
The want of pledges cannot be taken advantage The want of 
of in error in this caſe, but the court ſeemed to pom cannot 


be talten adven-⸗ 


think it might on demurrer. How v. Denin. 2 Wilſ, ige of is eng, 
142. though Barnes 16 3. is to the contrary. Tittle- 

bars one, Cc. v. — For pledges are upon 

| the 


514 


muſt plead, 


rule to plead be given, and plea . demanded, 
And the proceedings upon attachment of privilege 
is with reſpect to delivery of the declaration and 
rule to plead, as in common caſes. And if an in- 
 quiry is executed, the form only differs in this. 
Inquiry, Serge the Third, c. To tbe ſheriff of Mid- 
| dieſex, greeting; Whereas, Richard. Fenn, late of, 
4c, was attached by our writ of privilege iffuing out 
of our court here, | to be before our juſtices at 
. IWifiminfler to anſwer John Denn, one of the attor- 
-nies, &c. (the ſame as in the declaration) in a plea, 
Fer that whereas (here ſet forth the whole declara- 
tion), to the faid Fohn Denn, his damage of 
ol. as it is ſaid, and it was in ſuch manner 
proceeded in our ſaid court of the Bench, that (here 
go on as in a common inguiry, making the writ re- 
' turnable on a day certain, inſtead of a general return 


2 T _ .Geerge the Third, &c. To the ſheriff of Middle- 
| | ſex, greeting: Attach Richard Fenn, fo that you may 

| have him before. aur juſtices: e on 

Wedneſday next after: 15 days of : after, to ſa- 

>: tisſy abn. Denn, gentleman, one of the attornics of | 
dur court of the Bench here, 50l. which, were ad- 


5 judged to the ſaid Fobn, in our ſame court, before out 
47 at Meſiminſter, for his damages, which hc 
had ſuſtained, by occaſion. of a certain treſpaſs on the 
caſe, done to the ſaid John at Weſtminſter, in your 
county, whereof. he is convicted; and have 
there this writ. Witneſs Alexander Lord Loughbo- 
rough, at Weſtminſter, the 12th day of February, in 
the 3oth year. of our reign. Pay ſigning at the pro- 
thonotaries 4d. ſeal pd, | 
 Anattorey An attorney having ſued by his attachment of 
ben oy # peivlege was nouſuited and taken in exegution for 
W the 


the coſts upon 2 cu. "2; returnable on general re- returnable on a 
turn, and held well enough, for the plaintiff Had e 
no day in court; hor 'cin'any-advantage be taken . u 
of irregularity of proteſs without 5 Fo 3 

ed, and before the court. 3 Will. 58. Perrot one, 
t. v. Hell. 510 55214 Auen ; Nb 27 | 
Tue reaſon why proces both for and againſt an Why proceſs is 
attorney is made returnable on u day certain, is be- anale ats of 
| e TS > oh en Foot, os £2: was 4:5 e; BD attorney On & 
cauſe of his daily attendance in court, but this àt- gay certain. 
torney is ot of court, and in cuſtody in execution, = 
he has no day in court, and ſo cantiot attend; and 
therefore in this caſe he loſes his privileges to have 
this' proceſs againſt him returnable on a day cer- 
, d rg ae 3 
Hild, That an attorney of this court may for a Attorneyof c. p. 
debt hong fide (but not à note coldurably indorſtd With. may hold to bail 
out a conſideration), ſue an attorney of the King's K. . bot by 
Bench by attachment of privilege, and the King's where of ſame 
Bench attorney would not be entitled to privilege, <0v7% u bill muſt 
But where the atrornies plaintiff and defendant are 
buth of the ſame court, the proceedings muſt be by 
bill, and not by attachment, defendant being in- 
titles to privilege. Barnes 44. Lander one, &: v. 


Col — * 25 - 5 er 7 —_—— i | 
The defendant being ſued on an attachment of Where an attor- 


pings by the plaintiff an opp of this court, ay 

n an action on the caſe, pleaded his privilege as of another, the? 

| an attorney of the King's Bench, to be ſued only privilege of that 
of that eourt,' to which the plaintiff demurred, and e 

defendant Joined, and judgment was for plaintiff. Gouſe, ſhall be 

Vide 2 Brownl. 262. Guy v. Reynell, Where an preferred. 

attorney of one court ſues an attorney of another, 

that court which was firſt poſſeſſed of the cauſe, 

hall retain the juriſdiction of ſt. 2 Black. Rep. 

e e e Ihr rat 915% 
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Wu an attorney undertakes to appear and 

. plead for the defendant, the court will compel him 
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privilege if 
arreſted, 


| Proceedings againſt /Attornies, 
ta appear; but a plea muſt be demanded in writing, 


' Holiday v. Scot. Cooke's Rep. 65. 


Re/olved, That an attorney of this 8 may be 


ſued here for any ſum under 40s. thougb it be ever 
ſeo ſmall, Gardner v. Fealſop, one, Ic. 2 Wilſ. 42. 
 Muft plead his 


It has been already obſerved, That an attorney is 
privileged from arreſts, he always being ſuppoſed at- 
tending in court; but if an attorney of this court 
ſhould be arreſted on a King's Bench proceſs, the 
ſheriff need not diſcharge him on a writ of privilege ; 
for it is laid down as law and practice, that where a 
privileged perſon is arreſted on proceſs out of a ſu- 
perior court he may plead his privilege, (viz. he 
muſt ſue out his writ and produce it with his plea), 
ſub pede ſigilli; but if on proceſs out of an inferior 
court, his writ ought to be allowed in/lanter. Raw- 
lins'v. Parry, one, &c. Cooke's Rep. 2. | 


| Attorreyof 3. De Grey, C. J. An attorney may waive his 


R. arreſted, 'not 
intitled to his 


_ diſcharge on a 
writ of privie 
lege, 


privilege, either when plaintiff by ſuing as a com- 
mon perſon, or when defendant by not claiming it 
in a proper time, or in a proper manner, The 
true manner of claiming it is by plea, when the 
action is brought in any ſuperior court. Lord 
Holt fays, If the privilege be of record, as a pro- 
thonotary or the like, and he pleads his privilege, 
and brings a writ of privilege atteſting it, it is con- 


cluſive and not traverſable; but otherwiſe it is of a 


clerk or ſervant to a privileged perſon, For there 
I preſume he means the plea like other pleas in 
abatement muſt be verified by affidavit. Mr, 7. 
Gould cited Onſlow v. Bobun. T. 12 Geo. I. to 

ſhew that an affidavit is neceſſary, Vide Stevens v. 


- Squire, Skin. 582, for Lord Holt's opinion. Creſily 


How to fue an 


v. Sbaw. 2 Black. Rep. 1085, 1 MLLTS Si 
If an attorney be defendant, a bill muſt be pre- 


attorney of this pared in the following form, according to the nature 


court. 


of the action, which is to be ingroſſed on a treble 
1d. ſtampt parchment ; take it to Meſiminſier, and 


give it to one of the criers to call the defendant, 


pay him 1s. ; he will get it ſigned by the protho- 
notaries, pay 8d. per ſheet for the entry, or 25. 3 
| F RE. „ count 


count. The crier then gives it you back Aan; z The defendant 


annex 2 common bail-piece at the foot of the bitl, „ 


take it to the ſecondaries office, who will give a rule miles of Loadon | 
for the defendant to appear, pay 4d.; file it with or AGAR in 


the prothonotaries, pay 44.; a bill againſt an at- four days, 


torney is to be called thrice in open court; then 
entered with the. prothonotaries; a rule for appear- 
ance to be given with the ſecondarv, the bill to be 
filed with the prothonotary till the rule is out, and 
then with the cu/tos breuium. Cooke's Rep. C. P. 4. 


Where any bill ſhall be filed againſt any attor. No forejudger 8 


ney of this court, no forejudger ſhall be entered ee until 
againſt him upon ſuch bill, for want of appearance, de in town, 


il. the action be laid in Lendin or Midaleſex, and country 8 days, | 


ſuch attorney reſides within twenty miles of London, 
until four days after notice in writing of filing ſuch 
bill be given to ſuch attorney or his agent, or left 
at his uſual place of abode, and à rule given for 
ſuch appearance; and if ſuch attorney reſides above 
twenty miles from London, or the action be laid in 
any other county than Londen or Middleſex, then no 
forejudger ſhall be entered till eight days after ſuch 
notice ſhall be given in ſuch manner as aforeſaid, 
and a rule to appear as aforeſaid ; the ſaid days 10 
be excluſive of the day of giving ſuch notice. 


R. H. 11 Geo, 2. Reg. 3. 


In the Cen Pleas, 5 EN 4 
Zaſier term, in the thirtieth year of the reign of 
EK ing George the Third, 

To the Fuſtices of our Lord the King of the Bab. 

Middleſex, (ſl.) John Denn, by F. U. his attor- The form of the 
ney, 1% Lag of Richard Fenn, gentleman, one of dill. 
the attornies of the court of our Lord the King of 
the Bench, preſent here in court, in his proper per- 
fon, Fer that whereas (as inother declarations) ; but 
Inſtead of ſaying, ** And therefore he brings ſuit,” you 
ſay, ** And therefore he prays relief,” adding pledges. 
John Doe and Richard Ree. A memorandum or 
minute for the plaintiff is to be filed at ſame tine on 

2 . 6d. —_— beg 
| 1 5 | In 


to appear, if he 
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| thereon, 


dog 10 we Common Pleas, a gn 250 all 


K - N 127 Dem, Flink, K 29 2 = * 22 R 7 
330? 291 56. 1H > ..\ and Jo 41 W 
. * Richard Penn, gent. one, Midbefendonk 


The form af | Tate notice, That a dir was this day filed in 
does, + \ the prothonotaries office, in Tanfield tourt, in the 
Inner Temple, London, againſt you, as of this preſent 
Eaſter term, at the ſuit of the above plaintiff John 
Donn, in an action of treſpaſs on the caſe, on ſeveral 
trſes, wherein the plaintiff lays his damage to 
® Eight in the 207. ; and unleſs you apprar to the ſaid bill “ in 
>" vary , four days from the date hereof, you will be fore- 
FAC the court. Dated the 21ſt day of April 1790. 
| Fours, r. ? 
2 S. U. Att or Plains 
7 Me. Richard Fenn, 1 4 
the aboue defendant. 


Bills to gn” No bill ſball be filed oxalic an ao attorney, 


tered, and® clerk, or miniſter of the court, to be called in court, 

eren. in order to a forejudger, until the bill be actually 

entered on record, and a number roll actually put 

to the bill. R. 7. 21 Car. 2. Reg. 2. This tule 
is diſuſed unleſs actually forejudged the court. 

How to pres. If the deſendant appears, he enters it with the 

ü - prothonotaries ; make a note or præcipe for that 

purpoſe, pay 3s. 10%. ; then the plaintiff's attorney 

delivers a declaration, ingroſſed on'treble 14. ſtamot 

paper, to him or his agent; charge on the back 

thereof, as uſual, 4d. per ſheet, and n N to 

me and proceed as in other caſes. L | 


In the Common Flew.” + 8 
Euler Term, in the mine deer 0 che reg 
5 of King George the Third. 

Declaration, Middleſex, (ſſ.) Be it ad That on the 

® The dey the 21ſt“ day of April, in this ſame term, Fobn Denn 
bill was filed, came here into court, by S. U. his attorney, and 
| exhibited to the juſtices of our Lord the King here, 
| his certain bill againſt Richard Fenn, gentleman, one 
of the attornies of the court of our Lord the os 

- * # : . 1 . 


Proceedings againſt Attaruiess 
of the Bench, preſent hete in. court, in his proper 
perſon ; the tenor of which ſaid bill follows in theſe The named 
words: To the Juſtices of our _ Lord the King of ibe nt be OE 
Bench. >} Mid eſex. (4). Richard Funn, &c. go ON in the memo» 


with doe bill te the end, ding pledges. (verbatim), gf Ko. 


319 


In caſesthe defendant does nat plead, you ſign c. F. 105, \ 
judgment exactly as, in other caſes; and your writ 55 


of inquiry; will be as follows? 
Serge the Third, &c, To the ſheriff of Middle- wilt of inquiry, 
er, greeting, JYhereas Fehn Denn, by S. U. his at- 

torney, came into our court, before our juſtices at 
Weſtminſter, and exhibited to our ſaid juſtices his bill 

againſt Richard Fenn, .genileman, one of the attor- 

nies of the court of the Bench, preſent in our ſaid 

court, in his proper perſon, of a plea, For that (ta 
the end of the declaration), to the damage of the 

ſaid Jobn, of 201. as it is ſaid : And it was in ſuch 

manner proceeded in our ſaid court of the Bench (go 
on as in a common inquiry), only make the return 

unn a day certain, inſtead of à general return. The 
| prothonotaries ſign the writ, ſeal 7d.; and to be 
ingroſſed on a 25 6d. ſtampt patchment, pay pro- 
thonotaries 15 44, firſt count, and 8d. each otherz  * 
if a ſpecial action 4d. per ſheet, 5 
If the defendant pleads, the iſſue is made up be- How to make 

ginning with the memorandum of the declaration; %? 3 
provided it be of the ſame term the bill is filed; but if 
not, you muſt get a bill- roll of the prothonotaries, - 
the term that. it is filed of; enter the declaration If of a different 
thereon exactly, and make an imparlance over to 
the term the iſſue is to be ; pay tbe prothonotaries 
84. per ſheet, then draw your iſſue, which is alſo 
entered on a roll the term in which the iſſue is de- 
liveted, and ingroſs it on a treble, penny ſtampt 
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paper, the form of which is as follows: 
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Ins the Common Pleas, —© h6* Rat ex en. 

-  Eofler term, in the thirtieth year of the reign. of The entry of en 
bg Gerge the Third. 2 : : iſtue on A bill a- 


= 


T p 8 „ Sind an atcor- 
Heretefere as it appeareth in the term of Saint ney, where the 
Hilary laſt paſt, on the 864th roll, it is thus con- ifue is joined in 
0 „ 


a” a term ſubſe- 
tained 3 queat to that in 
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520 Peroteedings againſt ftternies: 
mich the bill tained; Middliſix, to wit, Be it remembered that 
on the 23d day of January, in this ſame term, 

Jobn Denn came here into coutt by S. U. his attor- 
ney, and exhibited to the juſtices of our Lord the 
King of the Bench here, his certain bill againſt 
Richard Fenn, gentleman, one of the attornies of 
the court of our ſaid Lord the King of the Bench, 
preſent here in court in his proper perſon ; the tenor 
— which ſaid bill followeth in theſe words, to wit, 
To the juſtices of our Lord the King of the Bench. 
Middleſex, to wit, John Denn complains of Richard 
Fenn, gentleman, (here ſet forth the bill verbatim) 
and thereupon prayeth relief, &c. pledges to cad 
ſecute John Doe and Richard os: 
(parlance plea And the ſaid Richard, in his own perſon, comes 
and iu. and defends the wrong andi injury, when, Ge. and 
prays leave to imparl thereto here, until Wedneſdoy 
next after 15 days of Eaſter, in this ſame term, and 
he hath it, &c, ; at which day comes here, as well 
the ſaid Jahn, by his ſaid attorney, as the ſaid 
| Richard in his own perſon ; and the ſaid 7ohn prays, 
That the ſaid Richard may anſwer bis ſaid bill, 
ec. and the faid Richard, as before, defends the 
wrong and injury, when, &c.; and ſays, That he 
did. not undertake, and promiſe, in manner and 
form as the ſaid John bath above thereof complain- 
ed againſt him; and of this he puts bimſelf upon 
the country; and the ſaid Richard doth the like, &c. 
Therefore the ſheriff is commanded, that he cauſe 
to come here, on next after twelve, Cc. 
dy whom, Sc. and who neither, Ec. becauſe as 


| "mY - ITY 
Te, .harge on the back of the iſſue the ame as in 
other caſes; and if not paid for on demand, ſign 
Record, | judgment; if paid for, the record is made up exadly 


from the iffue, with one placita, if it is tried the 
ſame term the iſſue is delivered, leaving room for 
another ; and in the jurata you call the defendant 
Ven. . & ba. cop. exaclly as in the pleadings ; the venire, and habeas 
. corp. juratorum, are to be returnable on a day cer- 
tain, But if the cauſe is to be tried of a different 

7 term 


— WR Artortiſes/ © Fus 
term to that in which the iſſue is delivered, then 
there muſt be two placitas. 

If the defendant does not appear in Jae time, ſign Forejudger for 
a forejudger, which enables you to ſtrike him off want of an ar- 
the roll, and then he may be ſued as a common?“ * 
perſon, either by arreſt or ſervice; for after a 
forejudger he cannot be proceeded againſt by bill: 
get a roll at prothonotaries, make the entry com- 
plete thereon, then take ſame to their clerk, with 

an incipitur thereof on a 25.64. ſtamp paper, and he * 
will ſign the forejudger, pay 25.; take the roll to 5 - ni 
the clerk of the warrants, who will ſtrike the at- | | 
torney off the roll, pay him 1s, 44.3 docket the roll | 4 
with the prothonotaries. . 

Middleſex, to wit, Be it remembered ( hers c:fy Forejuger, 
the memorandum the fame as to the declaration, and go 
to the end of the bill filed, adding pledges), then 
ſay, Whereupon the ſaid Richard being ſolemnly ; 
called, came not, therefore he ſtandeth forejudged - 
from exerciſing his office of attorney for his contu- 
macy, c. 

Pending a forejudger obtained againſt defendant A ſecond fore- 
by another perſon, plaintiff ſued him by bill, as Judt cannot be 
having privilege of an attorney. Defendant moved 4. | 
to ſet aſide the ſecond forejudger, inſiſting that his 
privilege was ſuſpended by the firſt ; and plaintiff 

_ ought to have ſued him by original in the common 
way. Rule abſ. without oppoſition,” Vincent v. 
Millougbly, one, &c. Barnes 43. 
When the defendant hath made ſatisfaction to Reſtoring after 
the plaintiff, he muſt ſummon the attorney be- hacer in va. 
fore a judge in vacation, to ſhew cauſe why he 1 mot 
| ſhould not be reſtored ; and if it appears that the be done on an 
plaintiff hath been ſativfied; an order or rule will 3 2 
be made for that purpoſe for the clerk of the war- ber. TR | 
rants to reſtore him, who does it without any 
cutey, he keeps che order. 
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Proceed ings. aint an Aue TY 4 
| Contempt. „ 0 N Fogg 1 


Proceedings on In the outſet of this work it ber been cbſericd, 
— lor that attornies are liable tobe puniſhed in a ſummary 
| way, either by attachment, or having their names 
ſtruck off the roll for mal - practice, attended with | 
fraud and corruption, and committed againſt the 
obvious rules of juſtice and common honeſty ; and 
he ſhall pay the coſts thereupon, or ſhall be com- 
mitted. Sti. Prad?. Reg. 2, 3. But ſuch attachment 
thall not be granted before a 8 for cauſe 
| to be ſhewn. Mod. Caſ. 16. Vide Barnes 77. 
An attorney ad- An attorney admitted fraudulently was ſtruck off 
— 3 the roll, and an attachment was granted againſt 
ment agaiuſt the the maſter. 2 Black, Rep. 991. ex parte Hill 
maller, and Hargrave. 
An attorney forejudged ſuing a writ out in n his 
con name is liable to an attachment, Cowper v. 
Sayer. Cooke's Rep. 117. 

If the court is moved for an maar againſt 
an attorney, and it is granted, then the form is as 
follows : 

Attachment, George the Third, tc. To the ſheriff of Middle- 
To de ingroiſ:d ſex, greeting: Attach Richard Fenn, Gentlemen, 
3 64, one of the attornies of the court of Common Bench, 

ment, 7 wh by ſo that you have him before our juſtices at Meſimin- 

prothonotaries; fer on Wedneſday next after fifteen days from the 
17 N 1 day of Eafter, to anſwer us of and concerning 

foot of i it put the thoſe things which ſhall then on our behalf be 
ſubſtance of the 8 to him; and have ou there this writ. 
es 2 Witneſs Alexander Lord Loughborough, at Mafmin- 
2gainft Fern, fler, the 12th day of February, in ti zoth "_ 
Gent, oze, &c. of our reign.” 

The reaſon why an attachment is not to appear 
and make anſwer to the plaintiff in the cauſe, upon 

- whoſe application ſuch attachment was granted, but 
to anſwer us, which is to our Sovereign Lord the 


King, is, becauſe it is for a contempt of the court a 
| | and 


Proceedings againſt Attornies. $23 


and the king being ſuppoſed by law to be the foun-- 
tain from whom all juſtice flows, therefore he muſt 
| anſwer the contempt to him; and the fine which is 
. impoſed for ſuch contempt is the king's, and to be 
eſtreated into his Exchequer. „„ | 
When an attorney is taken on an attachment If attorney is 
for contempt, he muſt put in bail before a judge to taken on an ote 
anſwer the contempt ; the bail enter into a recog- Os * 
nizance for him at the return of the writ, to ap- 
pear from day to day, till the court ſhall determine 
concerning the matters objected againſt him: And 
upon motion by his counſe}, the court make a 
rule, that unleſs his adverſary exhibits interrogato- 
ries againſt him in four days from ſuch rule, he 
ſhall be diſcharged. 5 
On a juſtification of bail to an attachment of One day 's notice 
contempt, it hath been held, that reaſonable notice ©2 uftifz in this 


caſe if bail livre 


is ſufficient, therefore notice on 25th of Fune, to near, 
juſtify on the 26th was held ſufficient as the bail 
lived in Holborn, The King v. Hall. 2 Black. Rep. 
1110. | | | 

Theſe interrogatories muſt be ingroſſed on a Interrogatories, 
double 12d. ſtampt parchment, and ſigned by a bon to be pre- 
ſerjeant, and filed with one of the ſecondaries; Won 
and after ſuch attorney hath been ſworn before a 
judge (a commiſſioner will not do), he is examined 
by ſuch ſecondary, who afterwards makes copies of 
the depoſitions for each party, on treble penny 
ſtampt paper, ſeventy-two' words to a ſheet ; pay 
114. per ſheet for copy and duty: and if the pro- 
thonotary, to whom the matter is generally refer- 
red, reports that he is in contempt, the court com- 
mit him to the Feet; or if he is reported innocent, 
they diſcharge him. If he negleCts to appear to be 
examined, or negleQs attending the court when he 
is directed to come, the court will order his recog- 
nizance to be eftreated; and if he confeſſes any 
thing material in his depoſitions, there is no occa- 
lion for witneſſes z but you move on his confeſſion, 
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324 Ptoteedinzs againſt Artorntes ? 


In the Common Pleas. 998 
Eafter term, in the goth year of the 
e ; | reign of King George the Third, : 
The form of the Thomas Le, ]. Interiogatories to be admini- 


interrogatories, againſt {| tered to James Sibbs, of, Cc. 
| James Sibbs, Gent. Gentleman, one of the attornies 
. one, &c, -of the court of our Lord the 


now King of the Bench, at Weſiminſter, touching 
and concerning a contempt ſuppoſed to be by him 
committed againſt the ſaid court. 
Here inſert the interrogatories in the common 
form ; and at the foot of them put the jurat, thus: 
The above-named James Sibbs was ſworn, the 
$70.05: er” © 1790, true anſwer to 
make to ſuch queſtions as ſhall be aſked him, on 
his examination on the above interrogatories, 
before me, at my chambers, in Serjeant's Inn, 
Chancery Lane. oh e 


Of taxing an Attorney's Bill. 


Attornies not to No attorney of this court ſhall commence any 


commence #1 action for the recovery of any fees, charges, or diſ- 
—_— burſements, until e * he hall have de- 
after delivery of Jivered to the party to be charged therewith, or left 
their dil, for him at his dwelling-houſe or laſt place of abode, 
(that ſo the client may have an opportunity of 

looking into it before he is run to further expence), 

a bill of ſuch fees, charges and diſburſements, in a 
common legible hand, and in the Engliſb tongue 

(except law terms and the names of writs), and in 

i words at length (except times and ſums), ſubſcribed 
Judges to refer with the proper hand of ſuch attorney, And upon 
them to be taxed. application by the party chargeable by ſuch bill, 
or any other in that behalf authorized, unto any 


judge of the court, &c. where the buſineſs, or the 


greateſt part thereof in amount or value was tranſ- 
acted, and upon ſubmiſſion of the party, or other 
DFE | perſon 
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perſon authorized as aſoreſaid to pay the whole, 
that upon taxation what ſhall appear due to ſuch 
attorney, the judge, &c. is required and empowered 
to refet the bill, and the whole of ſuch demands ̃ 
thereupon (although no action he depending touchn⸗ 
ing the ſame), to be taxed. without any money be- 
ing brought into court. And if the attorney, hay- 
ing due notice, ſhall refuſe to attend ſuch taxation, 
the officer may proceed ex parte (pending which re- 
ference no action ſhall be brought), and upon ſuch 
taxation the party ſhall forthwith pay to the attor- 
ney the whole that ſhall be found due, and in de- 
fault be liable to an attachment, or proceſs of con- 
tempt, or other proceeding, at the election of the | 
attorney. And if upon ſuch taxation it ſhall be If it appears he 
found that ſuch attorney has been over- paid, then 1 
the attorney ſhall forthwith pay to the party all WY OO OR 
| ſuch money as the officer ſhall certify to have been 
ſo overpaid; and in default, ſhall in like manner 
be liable to attachment, or proceſs of contempt, or 
other proceeding, at the election of the party. And 
the court is to award coſts of ſuch taxation, ac- 
cording to the event thereof, viz. if the bill taxed e 
be leſs by a /ixth part than the bill delivered, the at- if leſs than a 
torney is to pay the cats; if not leſs by a ſixth part, _ pts 
the court at diſcretion ſhall charge the attorney or if not leſs, the 
client according to the reaſonableneſs or unteaſon- client to pay. 
ableneſs of the bill. 2 Geo. 2. c. 23. /. 23. "NY 


Nothing in the ſaid act contained ſhall extend to Not to extend to 
any bill of fees, charges, and diſburſements, due e e 
from any attorney or ſolicitor to any other attorney ſolieitor and an- 
or ſolicitor, or clerk in court, but that every ſuch other. | 
attorney, ſolicitor, or clerk in court, may uſe ſuch 
remedy for recovery of his fees, charges, and diſ- 
durſements, againſt ſuch other attorney or ſolicitor, 
as he might have done before the making the ſaid 
act. 12 Geo. 2. 6. 13. 11 6. 1 | {31 

A bill may be wrote with ſuch abbreviations as 
are commonly uſed in the Engliſb language. Ibid. 
ſect. 5. Ray v. Fackſon, Prat. Reg. 37. 3 
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| Bit for convey- An attorney's bill ſor conveyancing} only, is not 
ae ncing. liable to be taxed otherwiſe than by a jury upon 
2 quantum meruit. Hillier” v. Jumu. Barnes 41. 
Not to be taxeas'Nor is it to be taxed after inquiry executed. 
aſter icquiry, Pratt. Reg. 38. Clarke” apuinſt Taylor,” © 0 
If dead. If an attorney is dead, and nis executor delivers 

2 bill, it need not be ſigned. "Griffith, Adin; v. 

Squire Cooke's Rep. 58. dut the K. B. make an 
5 order for taxation, though this eaſe is contrary. 
Bill not Ggned, © A bill not ſigned by the attorney is not liable to 
be taxed; Elliſon v. Kirby.  Cookt's Rep. bo, 


After bod Attorney's bill after a'bond given ſive years and 

giver. vouchers delivered up; not to be taxed. Marſh 
v. Carter. Pratt. Reg, 37. Cu hy. "209. 

| 8, C. 

Allowed the An attorney was allowed the cofts of wixitlp his 

coſts, bill, where only a ninth part is taken off. Hirft | 


v. Dixon. Cooke's Rep. 78. 
| Not to be taxed If an attorney's bill has been delivered: A month, 
at niſi privs or and not referred for taxation, the defendant (in an 
before ſhelf. action brought againſt him), ſhall not be permitted 
dc queſtion the reaſonableneſs of the items, at mþ 
Prius, nor before the ſheriff, Dougl. 198, 
But may before But it may be referred to be taxed before plea or 


plea» interlocutory judgment. 
How to obtain a If an attorney refuſes to deliver: a bill to his 
bill. client ſigned, he may take out a ſummons in one 


of the cauſes in this court for that pupoſe, before 

a judge; if he neglects attending three ſummonſes, 

the judge will on affidavit .of the ſervice being 

made and the attendances thereon, grant an order 

ex parte for him to deliver bis bill in a reaſon- 

able time, and if he makes further default on 

his being ſerved with the order, on affidavit of ſuch 

ſervice perſonally. and ſhewing the original, an 

attachment of contempt - may be moved for. 

If delivered, bow If à bill is delivered ſigned in the firſt inſtance, 
to get it referred = in pur ſuance of: the order, them you apply to 
* a' judge for a ſummons to ſhew cauſe why it 


ſhould not tbe ene to one of the" prothonotaries 
gn. id n to 


. — 1 
— * A 


to be taxed, end if be sttends and the judge ſees 


it reaſonable. it ſhould, he will grant an order of 
courſe; but if the attorney does not attend, there 


muſt be three ſummonſes taken out, and affidavit 
made of the ſervice and attendance thereon, before 


he will grant an order e parte: when the order is 
made, a copy is ſerved, with the prothonotaries 
appointment thereon: to tax, and in caſe he does 
-not attend, there muſt be three appointments before 
he can proceed ; and on affidavit of ſuch ſervice 


and attendances being tendered to the prothonotary, 


he will tax the bill e parte. | U 

N. B. The client muſt undertake at the a 
chambers to pay what ſhall appear to be due on 
the taxation, or you muſt do it on your own 
account, | | 145 
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The length of time in either court, for the tax- The time for | 


ation of an attorney's bill, is not ſettled after paid 


but it muſt be within a reaſenable time, and allo it 


muſt appear to the judge in ſuch caſe, that there died. 


| are great over-charges, or he will not grant an 
order, FTE | 5 


Proceedings againſt Peers and Members. 


taxing an attor- 
ney's bill when 
is not ſet» 


Tus practice in this court hath been, to ſue How to proceed, 


Peers of this realm, as allo members of parliament, by 


vriginal bill and ſummons; therefore if either are to 


be ſued, draw a bill, (ingroſs it on a treble 14. 
ſtampt parchment), get it ſigned by the prothono- 
taries, (pay 8d. per 22 ), file ſame with the filacer 
of the county where the venue is laid, (pay 8d.), 
make out a writ of ſummons, and ingrofs it on a 
25, 6d. ſtamped parchment (pay ſig ning 8d. per /heet, 
| feal 7d, ſummons from the ſheriff 28. 4d. officer 58); 
if he does not appear in four days after the return 
4 the writ, procure a return thereof from the 

eriff, then ſue out a diſtringas (if the return be 
that the ſheriff has given notice to the defendant), 


take the ſummons and diſtringas to the filacer and. 


pay 


— — CURR 
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Proceedings againſt Peers, &e. 
ay 8d. per ſheet ſigning, ſeal 79. warrant 25. 4d. 
= for levy 10s. The ſheriff on the firſt 
diſtringas levies 406.; on the return day call for a 


return of ſame; when he has returned it, no ap- 


pearance being entered, you then iſſue an alias, 
and move in the treaſury chamber at Veſiminſter, 


before the ſitting of the court to increaſe the iſſues; 


the judges will increaſe the iſſues to the value of 


the debt and cofts, if the debt be but ſmall, 


Draw up the rule with the ſecondaries, -and give 

ſame to the ſheriff to levy the iſſues with the alias 

diſtringas, pay 5s. 1 
If there be occaſion for a third diſtringas, then 


proceed by getting a return from the ſheriff as 


| Appearance, 


' Suits may be 
proſecuted a 
gainft peers, Ec. 
and their ſer - 
vants, 


before; move the court for increaſe of iſſues 
alſo as before, and ſo on to a fourth, if the 
whole amount of the debt and coſts are not re- 
turned and no appearance. If you have ſufficient, 
then move to (ell the iſſues. | 11 

If the deſendant appears, he does it as in com- 
mon caſes, with the filacer of the county where 
the ſummons iſſues, and a memorandum is to be filed 
with a 2s. 64. ſtampt, And after a levy of diſ- 
tringas's on him he may apply on entering his ap- 
pearance for the iſſues to be returned him by the 


ſheriff, which a judge will order, on his paying the 


coſts of the contempt, and putting the plaintiff in 
the ſame ſituation. 
By Stat. 10 G. 3. c. 50. Any perſon ſhall and 


may commence and proſecute any action or ſuit, 


in any coutt of record, or court of equity, or of 
admiralty, and in all cauſes matrimonial and teſta- 


mentary, againſt any peer or lord of parliament 2 


of Great Britain, or againſt any of the knights, 
Sc. of the Houſe of Con mont of Great Britain, 


for the time being, or againſt their or any of their 


The perſons of 
peers, &c, not 
to be arcelted, 


menial ſervants, or any other perſon intitled to 
privilege of parliament ;_ and no ſuit, action, &c. 
ſhall be aid, by or under colour or pretence of 
any privilege of parliament ; provided that nothing 
ſhall extend to ſubject the perſon of any of the 


* 


n ee 


Knights, citizens, and biergeſſes, or the commiſſioners 
of ſhires and burghs of the Houſe ef Commons of 
Great Britain, for the time being, to be arreſted 
or impriſoned, upon any ſuch ſuit or proceedings, 


5 Seft. 2. 5 5 


N. B. Servants of peers and members of parliament Their ſervants 
are, by this act, deprived of every privilege they to be ſued as 
were intitled to from their reſpective lords and maſ- 
ters; and therefore may be proſecuted and arreſted 
as common perſons. | IX Wo 


In the Common Pleas. 4 


Easter term, in the zoth year of the reign of 


Ring George the Third. 


To the Juſtices of our Lord the King of the Bench. 


Middleſex, to wit, John Denn, by S. M. his at- The form of a 
torney, complains of R. Earl of V. in a plea of bil as-inſt a 
treſpaſs on the caſe; For that whereas (as in a com- wo 
mon bill, according to tht nature of the action), and on a 25. 64. 
therefore he brings his ſuit, &c. (leaving out the ſtamp to be 
words in the common concluſion, ** craftily and ſubtilly les. 
* to deceive and defraud the ſaid John;“) then ſay, 
And hereupon the ſaid Fohn prays proceſs of our 
Lord the King, according to the form of the ſas 
tute in ſuch caſe made and provided, to be made to 
him thereupon; and it is granted to him, Cc. 
| Pledges to proſecute, John Doe and Richard Rot, 
The ſixteen peers of Scotland, by Stat. 5 Ann. 
c. 8, have the ſame privilege which the peers of 
England have; alſo all the reſt of the peers of 
Scotland have all the privileges of the peerage of 
1 (except voting in parliament). 4 Bacon 

7. 229. | | Oey SB | 
If defendant be a duke, deſcribe him thus: The chriftien 
e Complains of C. Duke of B.;“ and ſay in all the name and title. 
counts, The ſaid duke was indebted,” inſtead = - | 

* the ſaid C.“ In the ſummons and diſiringas, call 
him /. Duke of B. | | | : 5 : 3 

. Mm PS 


common perſons, | 


A memorandum 
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Bill againſt a 
member, 


$20 - Proceedings againſt Peers, &c. 
U.. Pot the To the juftice! of our Lord the King of the Bench, © 

49 .\. Middleſex, to wit, Jobn Denn, by 8. U. nis at- 
torney, complains of Richard Fenn, Eſq; having 
privilege of parliament, in a plea, that he render to 


the ſaid Jobn 100 J. of lawful money of Great Bri. 
tain, which be owes to, and unjuſtly detains from 
him; For that wherras (as in other caſes). And 


therefore he brings ſuit, &c. And hereupon the 


ſaid Jobn prays proceſs of our Lord the King, ac- 
cording to the form of the ſtatute in ſuch caſe made 
and provided, to be made to him thereupon : And 
it is granted to him, &c. Pledges to proſecute, 
Jobn Doe and Richard Roe. 


VN. B. Leave out the words, 4 craftily, &c.“ in 


the common concluſion. 


If an Iriſh peer, If the defendant be an Iriſb peer, deſcribe him 


how to fiyle, thus: Fames Connolly, Eſq ; commonly called, 
* James Lord W.;“ and inſtead of James, ſay, 
«© the ſaid James Connolly;F“ but the words, 
66 Having privilege of parliament,” are not to be 
omitted, becauſe the peers of that kingdom are 
conſidered only as commoners in this. | 


| Summons againſt a Peer. 


There may iſue George the Third, &c. 
a teſtatum ſum- To the ſheriff of Middle- 


Mons into "t» ſexy greeting: We com- 


another- county, 
if goods, &, mand you, that you ſum- 


cannot be dif- mand R. Earl of J. that 


ined int | N 
— Los he be before our juſlices 


venue is laid, 
meſday next after fifteen 
days of Zofter, to an- 


ſwer to John Denn of a 


plea of treſpaſs on the 
caſe ; For that whereas 
(io the end of the bill), to 
the damage of the faid 


| Fehn of 501. as it is ſaidz 
and have there this writ, 
_ Witneſs 


at Maſiminſſer, on Wed- 


The like againſi a Member, 


George the Third, &c, 
To the ſheriff of Middle- 


ſex, greeting : We com- 


mand you, that you ſum- 
mon Richard Fenn, Eſq; 


(having privilege of par- 


lament), that he be be- 


fore our juſtices at Mol- 
minſter, on, &c. to an- 


ſwer to John Denn ina 
plea, that he render to 


the ſaid John 800 J. of 


lawful money of Great 
Britain, which he owes 


to, and unjuſtly detains 


from him; For that 


» 4 $J whereas 


N «Ss ide. " 2 


{4 Seek Watte Stasi 
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5 Witneſs' Alexander Lord whereas (to'the end of p h 4 
Loughborough, dE. ul), 10 the damage of 
or the ſaid Jobn of 1001. as 
tit is aid z and have you 
of ent: viffuſae dag e ren 
(„er n , r MCAS ee TH + « 


iy Rt; 7Þ 


VN. B. Make a præcipe for the filacer,” 


It is ſaid in the books that a ſummons and 
diſtringas ſhouts ſtate the whole bill. But on looking 
into the od entries, I find no ſuch thing. The 
ſummons and diftrigfffes there ſtate ** to anſwer. the 
plaintiff in a plea F treſpaſs on the caſe,” or as the 
nature of the action is, which is ſufficient no- 
tice to defendant to compel an appearance in my 
humble opinion; for no advantage can be taken 
on this proceſs in pleading until the defendant 
enters his appearance, It may be urged as a | 
hardſhip on the filacer as he is paid 8d. per ſheet 
for ſigning the proceſs, but in anſwer to this, if 
the fee for the whole is legal, he may be paid for 
the whole length of the declaration. The ſhort 
forms are uſed in the K. B. by original. hk 


George the Third. c. To the ſheriff of Middle- piaringss, 
ſex, greeting: We command you, that youdiſtrain 
Richard Fennò, Eſq; (having privilege of parliament), * R. earl of V. 
by all his lands and chattels in your bailiwick, ſo d all. 
that neither he, nor any one through him, put his | 
hands thereon, until you ſhall' have other com - 
mand from us; and that of the ifſues thereof you 
anſwer to us, ſo that he be before our juſtices at 
Weſiminſtir, n nent after ok 

do anſwer to John Denn in a plea, that he 
Tender to him 8ool. which he owes to, and unjuſty 
detains from him; For that whereas (to the: end of 
the bill) to the damage of the ſaid John, of 20l. 
Bit is ſaid, and to hear judgment thereof, for his 
many defaults; and have you there this writ. 
ep : Mmz Witneſs 
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332 Prdterdings againſt Peers Te. 
. Witneſs Alexander Lord Long hborongh, &. at 
el &c. W 
ake a præcipe for the filacer in common form. 
Court may order The court may order the iſſues levied from time 
f — . to be to time to be ſold, and the money ariſing thereby 
wto be applied to pay ſuch coſts to the plaintiff as 
the ſaid court ſhall think juſt; and the ſurplus 
to be retained, until the defendant ſhall have ap- 
| peared, or other purpoſe of the writ anſwered, 
Provided when the purpoſe of the writ is anſwered, 
that then the ſaid iflues ſhall be returned; or if 
ſold, what ſhall remain of the money ariſing by 
ſuch ſale ſhall be repaid to &: party diſtrained 
| | upon. 10 Geo. 3. c. 50. / 3, 4. ; | 
— If the defendant nepſocis'to appear on the return 
day of the diſlringas; a return thereof muſt be got 
from the ſheriff, who returns iſſues of courſe to 405. 
pay 25, upen which you ſue out an alias in the 
ſame manner as the former, and a third, if neceſ- 
ſary; then the plaintiff may move in the treafury 
upon the production of the return of the firſt, to 
increaſe the iſſues, which the court may order at 
diſcretion, the rules are draun up at the ſecon- 
daries ; ſerve ſame, and at the ſame time ſew 
« the original rule.” If the defendant appears, you 
may, upon the following affidavit, move the court 
for a rule to ſhew cauſe ©. why it ſhould not be 
% reftrred to one of the prothonstaries to tax the 
* plaintiff*s cofls, of and occaſioned by the writ of 
«© diſtringas and alias diſtringas iſſued in this cauſe 
& 20 the ſheriff” of Middleſex, and alſo the cot of 
« this application 1o the court, and why the ſaid 
« ſheriff ſhould not be directed to ſell: ſo much of the 
& 7/ſues levied by him, by virtue of the ſaid writs, as 
ce as will be ſufficient io anſwer the ſaid cofls when 
„ taxed, and why the ſaid fhrriff” ſhould not, with 
c the monies ariſing from ſuch ſale, pay to the plam- 
„ tiff” or his attorney ſuch coſts, and return the refi- 
„due of the ſaid iſſues to the deftndunt, purſuant to 
* the Af of Parliament in that behalf lately made 
and provided, i | TE 
| * | Give 
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Give the affidavit,to a ſerjeant z fee 105. 6d. to How to proceed 
move; draw up rule with the ſecondary, pay gs. 6d.; on this rule, 
ſerve copy on the defendant's attorney, make affi- 
davit of the ſervice, and of ſbewing the original; give 
brief to a ſerjeant, fee one guinea to make it abſo- 
lute, then draw up rule abſolute, and get an ap- 
pointment with the prothonotary to tax; ſerve 
copy of rule and appointment; and when the coſts 
are taxed, the ſheriff, on producing the allacatur 
and rule, will pay them, or you may move the 
court againſt him for an attachment. 


A. B. of, &c. Gentleman, attorney for the plaintiff Affidavit to 
in the above cauſe, maketh oath and ſaith, That ery en 


the plaintiff's cauſe of action is for work and la- the iſſues. 
bour done and performed by the plaintiff for the 
defendant, and for materials found and provided by 
the ſaid plaintiff for the defendant, and that the 
ſaid defendant was duly ſummoned by the ſheriff of 
Middleſex, by virtue of a writ of ſummons ifſuing 
out of and under the ſeal of this honourable court, 
returnable on /Y2aneſday next after fifteen days of 
Eafter laſt paſt, to appear in this honourable court, 
at the ſuit of the ſaid plaintiff, as appears to this 
deponent by the return on the back of the ſaid writ 
of ſummons made by the ſaid ſheriff of Middleſex, 
and that the ſaid defendant not appearing to the 
ſame within -the time limited by the rules of this 
honourable court, a d;fringas againſt the defendant's 
goods iſſued, on which the ſaid ſheriff of Midaliſex, 
&c, levied and returned 40s. iſſues; and that the 
ſaid defendant not appearing to ſuch di/{ringas, an 
alias diflringas, iſſued on the firſt day of May inſtant, 
returnable on Wedneſday next after five weeks of 
Eafter-day, on which the ſaid ſheriff, by virtue of a 
rule of this honourable court levied and returned 


iſſues to the amount of 501. | 
If the defendant does not appear, you muſt con- Digre ad inf- 
tinue diſtraining him till he does, and move to ſell *. | 
the iſſues for the coſts as before directed. 

When he appears, then deliver a declaration in If he appears, 
the ſame manner exaQly as againſt an attorney, chen declare, 


Mmz3 with 


| 534 | Proceedings againſt Peers, &c. 


with a memorandum, and a copy of the bill, 


* 


adding pledges to ptroſe cute. 
Want of a con- Procdding by bill againſt a member wh was 5 
tinuance in the of Eaſſer term laſt, and in Trinity term laſt he 
— pleaded the general iſſue, whereupon iſſue was 
ente, ed at any Joined that term; the paper boot of the iſſue has 
| Ume on the roll. been delivered, whereby the whole proceedings in 
_ - this cauſe appear to be of Trinity term without any 
continuance from Eaſter to Tinity, or any alias prout 
patet; which is irregular; this being a proceeding 
by bill of Eaſter term. Moved, that the iſſue as de- 
2 Vent. 69. livered be ſet aſide for this irregularity. On ſhew- 
ing cauſe court ſaid, this is a nice objection, it is 
mere matter of form, and we think the continuance 
or alias prout patet, are not neceſſary in the iſſue 
paper, it may be entered at any time on the roll. 

Rule diſcharged. Wilkes v. Wed. 2 Wilf. 203. 
Cannot ca an N. B. Formerly peers, members, and bodies cor- 
efloign, porate, &c. uſed in perſonal actions to caſt an eſſoign, 
but now it is become obſolete, and determined that 
it will not lie. Cooke's Rep. 8. Symonds v. Mayor, 
&c, of Tatneſs. The ſame law was determined in 
X B. Trin. term, 23 Geo. 3. & Pratt. C. J. in 
2 HMilſ. 164. ſays, That caſling efſoigns was à very 
abſolete practice, and a great abuſe of the law, being 
an unneceſſary delay of juſlice, and could not be caft by 
an attorney. Anſon v. Fefferſon. © bY 
When to plead, Peers and members are bound to plead within 
| the time allowed to other defendants, and if the bill 
be not filed four days before the end of the term, 
they are intitled to an imparlance ; provided they 
appear within the proper time, viz. four days after 
the return of the writ of ſummons :. and the reft of 

wad. 3 the proceedings are as in common caſes. 
To be diſcharged ' If a commoner, held to ſpecial bail, moves to 
appestance, ihe be diſcharged on common bail, the court will 
— of the dot grant a rule to ſhew cauſe on an affidavit 
Vril muſt be only, but on attendance of the clerk of the crown, 
n or bis deputy, with the ſheriff's return, then they 
wio.ill order the rule ta go. 2 Black. Rep. 788. 
Fenwick v. Fenwick, Eſq. 


* 


Proceedings 


I ess s ce 
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JF the defendant i is out of the ding," or ab- 
ſconds from being taken, the r od may prom 
ad to outlawry againſt him. 


It formerly only lay for tregfen and A but It what caſes it 
now by the ſtatute 19 Hen. 7. c. 9. Proceſs of formerly lay, and 
« outlawry may be ſued, as well in actions upon the '" 2 


&« caſe, as in ad ions of treſpaſs or debt.” Vide 
25 Ed. 3. c. 17. But lies in no cafe but where a 
_ lies. 2 Rolls, Ab. 76. 


Outlatury, in civil actions, is ceefidered as in the Oulawry ia civil 
nature of civil proceſs, to compel an appearance to adlions, 


the ſuit; or, if after judgment, to procure ſatisfac- 
ton. The forfeiture, though nominally to the 
King, yet in truth goes to the plaintiff towards 
payment of his demand. If the outlaw appears, he 
pays all the coſts, puts in ſufficient bail, and does 
all he can to put the plaintiff i in as good a condition 
as he would have been in originally; or, if after 
agment, the outlaw pays the debt and coſis, the 
court reverſes the outlawry upon e without 
wy writ of error. | 
If the action be laid in London, it is ſaid the de- 
ſendant will be ſooner outlawed than in another 
county, in regard that between the teſte and re- 
turn of the exigent there muſt be five county days, 
which are held every month, and the h/tirgs in 
London, which anſwer” the oy n are held 
every fortnight. | | 


: | This mode of proceeding i is uſed as well dew The method of 
in an action againſt two, the one is arreſted, and proceeding how 


the other cannot be found, for you cannot declare a. 
ſeparately, therefore the other muſt be outlawed; -- 
and in order to take care that the bail of the one be 
not diſcharged at the end of the ſecond term of the 
return of the writ; get a rule to declare againſt 
him, ſerve it on his attorney, and continue ſo to 
| Ma 0 


do from term to term dil the other comes into 
court, or is outlawed. a 
Twowysof There are two ways itoprarecd'to. outlawey'i in 
proceecinge this court, the one by original'quare clauſum fregit, 
and the other by ſpgeial- eriginal- If you proceed 
by the fir/?, the defendant may, after he is returned 
_ outlawed, and the exigent filed, reverſe the ſame withe 
aut bail, he paying the plaintiff's coſts, on entering 
of a common appearance. Barnes 324+ Muy, Eſq, 
| v. Stockwell and another. | 
Original when J he original muſt be teed ofter the cauſe of ation 
to be tele. cer ud, and bave fifteen days between the 10e and 
return, as alſo the capias, alias, and pluries. 
| How to proceed To proceed, upon the common original quare, c. 
— origival make a præcipe for the ſame, take it to the filacer, 
| "on e who will beſpeak the original, and make out a ca- 
| pias, alias, and pluries (provided your cauſe of ac- 
Memorandum tion has N time enough to teſle your; original 
* * back), ſi n and ſral them, then leave them with 
— the ſheriff for a return of non eff inventus; call on 
the filacer in the mean time for the origioal, who 
will procure it for you: get that alſo returned nh} 
by the ſheriff, When the pluries is returnable, cip 
on ſheriff for ſame ; then file a warrant of attorney 
for the plaintiff, and take the plurias to the clerk of 
the warrants, who will mark it (pay filing warrant 
44.) Then an exigent and Proclamation is to be 
made out as after. | 
How to proceed, But if you mean to hole the defendant to bail, 
xy defendant make an affidavit of the debt (which muſt amount to 
bail. 10l. or upwards, and be ſworn before a judge, or the 
filacer of the county where the venue is, and filed with 
. the filacer ), prepare precipe for a ſpecial original, 
wherein you are to ſet forth the degree, profeſſion, or 
myſtery of the defendant, together with the rown of 
bamlet, place and county in which he. in, on n con- 
| ver/ant; thus, 
Præcipe for ſpe-  Mtddlejex, to wit, If Richard Fenn make you le- | 
cial original, cure, &c, then put by ſureties and ſafe pledges, 
| * Dun, late of "Wa Iminſurr, in 5e ſaid 5 
oſier, 
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hoſier, that he be before our juſtices at V Aminſter, 5 
on the morrow of All Souls, to . For that where= © 
as [here Jet forth the aubole declaration}. Wherefore  * 
the ſaid Richard ſays he is injured, and hath ſuſ- 
tained damage to the value of 1000, as it is ſaid, 
Sc. 
Take this to the ſilacer of the county, 8 0 will — 
receive the King's fine and curſitor's fee, and 5 to 
make out the copias, alias, and pluries, which he the 5 gs 
figns (pay 89. per ſheet, ſeal 79, each) leave them 2. 6d ſtamp for 
with the ſheriff for a return of nen oft inventus ; alto e plaintiff, 
call on filacer for the original, and get that returned - 
with the ſheriff, When the pluries is aa 

call on ſheriff for ſame, then make out and file a 

warrant of attorney on the pluries, pay 44.; the 

clerk of the warrants will ſtamp the * on filing 

the warrant of attorney. 

- Middleſex, (ſſ.) Richard Tas puts in his place Warrant of at- 
S. I. his attorney, againſt John Denn, late of, Sc. ne. 
hoſier, in a plea of treſpaſs on the caſe. 1 

No exigenter ſhall receive any pluries capias in No pluries ca- 
. order to make an exigent or proclamation thereon, dey 
before the ſame be ſigned or ſtamped by the clerk clerk of the 
of the warrants, or his deputy, to the end it may Vartants. 
appear that the warrants of attorney therein are 
duly filed. Rule Hil. 2 & 3 Fac. 2. 

Every attorney ſhal] file his warrant of attorney Warrant of t- 
of the term wherein any exigent is awarded, upon n 
pain of 40s, ſuch warrant to be filed upon or before the erigent. 
the eſſoign day of every Trinity Term, and within 
21 days after the end of every other term. R. H. 

14 & 15 Gar. 2. 

Take the pluries to the exigenter, Mr. Middow- Where to we 
croft, who will thereupon make out an exigent and (he lia. 
proclamation, which get ſealed ; take the exigent to | 
the Meriff's office, if in Midd eſer, or to one of the 
compters, if in London, and leave it there to be 
perfected, and the proclamation you ſend down t# 
the ſheriff of that county, wherein the defendant is 
! in the writ, for him to be proclaimed. ö _ 

0 


W 
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What the exi- The exigent requires the ſheriff: to cauſe the de- 
zent and procla- fendant to be demanded or exacted in five county 
mann require. courts ſuceeſſively, to render himſelf, and if he does, 
| then to take him, as in a capias; the proclamation 
commands the ſheriff of the county wherein the de- 
fendant dwells or laſt dwelt, to make three procla- 
mations thereef,, in places the moſt notorious, and 
moſt likely to come to his knowledge, '@ month be- 
fore the outlawry ſhall take place. 6 H. 8. c. 4. 
3 Eli. c. 3. This laſt writ is to bear tee, and 

8 return the ſame as the writ of exigent. 
Three proclema- - Where any exigent ſhall be awarded, a writ of pro- 
tions nude, clamation ſhall be made out of the ſame tete and re- 
*Qion perſonal, turn of the writ of exigent, directed to the ſheriff of 
wherein anywrit the county where the defendant at the time of the 


| of exigent ſhall eigent awarded ſhall be dwelling, which writ of 


ts ak ms proclamaticn ſhall contain the effect of the ſame ac- 


tion; and the ſheriff to whom the proc/amation ſhall 
be directed ſhall make three proclamations, viz. one 
in the open county court ; one other at the general quarter 
ſeſſions of the peace, in tboſe parts where the defendant, 
at the time of the exigent awarded, fhall be dwelling 3 
and one other one month at leaſt before the quint. exact. 
by virtue of the writ of exigent, at or near the moſt 
uſual door of the church or chapel of that town or 
_ pariſh where the defendant ſhall be dwelling, at the 
time of the exigent ſo awarded; and if the defendant 
ſhall be dwelling out of any pariſh, then in ſuch 
place as aforeſaid, of the pariſh in the ſame county, 
nent adjoiving to the place of the defendant's dwell- 
ing, and upon a Sunday immediately after divine 
| ſervice and ſermon, if any there be, if none, then 
after divine ſervice, All outlawries pronounced, 
and no proclamation awarded and returned ac- 
N to this ſtatute, ate void. Stat. 31 £112; c. 
PP /. 1. „e vr nt AT MN 
Sheriff to take 5 The ſheriff for making the proclamation at or 


24. near the church door ſhall have 124: Same Stat. 


, SCect. 1 1a 5 58211 Tr ee A 1 1 44 G 
Who is tomake The officer in whoſe office the exigent ſhall - be 
out proclama- taken, ſhall make out a proclamation, and ſhall take 


tion. no 
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no more for making ſuch writ of proclamation, and 
entering it on record; than 6d. Stat. 6 Hen, 8. c. 4. 

J 3.4. According to the proviſion of the Stat. 31 
2 all attornies are to be careful that writs of 
proclamation be delivered, and 'ſheriffs to take care 

duly to execute the ſame, Rule Mich. 1654. 
The exigenter keeps the pluries, the capias and alias 
you may keep yourſelf. ace | 

If there happen not to be five county days be- If not fire 
tween, the teſte and return of the exigent, get a return py, — 
thereof, and apply to the exrgenter”s office for an allo- rween the tefte 
cotur, in order to bring in the five county days (and and return of 
| thelike muſt be in London for want of buftings ); for i 
though the huſtings in Zond-n are once a fortnight ; locatur. 

et it often happens, that there are not five huſtings 
er the teſte and return of the exigent. Seal the 
allocatur, and then carry and leave it at the compter 

(if in London), or to the proper ſheriff, to be re- 
turned; and when the allocatur is returned with the 
other huſtings, or county days thereon, to make 
five, and the proclamation returned with three pro- 
clamations indorſed thereon, then defendant is out- 
lawed. ä | f | 
But if any county day be paſt between the laſt No allocatur can 
of the former county days and the return, no a/ls- _, | 

catur ſhall iſſue; but you muſt have a new exigent, 0 thy . 
for the demand of the party muſt be at 4+ five county 
e ccurts ſucceſſively, held one after another, without any 
„ court intervening.” 2 H. P. C. c. 205, And 
all the writs muſt follow one another, and no ferm 
to elapſe between the capias, alias pluries, exigent, 
or allocatur. 42 5 eie TIOYY 

If the defendant does not put in and perfect ſpecial Capias e- 
| bail, at the return of the zxigent or allocatur (or file aur —_— 
common appearance with the filacer of the county, on the after the return 
common original, quare clauſum fregit) the proclama- of the defendant 
tion is to be filed with 83 then take 2 on db 
the exigent and allocatur to the clerk of the out- 5 
lawiries, at the Attorney General's, who will make 

out a ſpecial capias utlogatum, which is to — 


| 
| 
1 
i 
4 
li 
1 
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the goods and chattels, lands and tenements, of the 
defendant, and to take his body alſo; if he be taken, 

he muſt put in and perfect bail before he can be re- 
leaſed (provided there be an affidavit of the debt 
filed) ; if his goods, &c. be taken, get the ſheriff 

to take an inquiſition thereon, but no notice is re- 

How to proceed quiſite to be given to the defendant. Produce wit- 
before the ſheriff, neſſes before the ſheriff to prove deeds, or any other 
thing taken, that they are defendant's, and an ap- 

praiſer who has made appraiſement thereof to prove 

the value. As ſoon as the capias utlagatum is re- 
'turnable, get it from the ſheriff ; make a copy for 

yourſelf, then take it to the clerk of the outlawries, 

who will tranſcribe and tranſmit it into the exche- 
quer; ſpeak to your clerk in court, and be will 
then iſſue out a venditioni exponas, directed to the 
ſheriff, to ſel] the goods and chatcels appraiſed and 

found upon the inquiſition. N 

Tf friend takes If the plaintiff gets a friend to take them at the 
them at appraiſ- appraiſed value, pay the money to the ſheriff, who 
* will make a bill of ſale of ſame: or if leaſes are 
taken in poſſeſſion, he will aſſign the ſame, and fe- 
turn the venditioni exponas, which is filed with your 
clerk in court. N. B. The ſheriff in theſe caſes 
expect to be paid an extra fee, | 
If debt does not If the debt does not exceed 501, the court of Ex- 
exceed gol,  chequer, on motion, will order the money to be paid 
to the plaintiff (provided his debt and coſis amount to 

that ſum), upon reading the return of the venditiont 

ex ponas. . 

Petition, &e, If the debt is above 50. then prepare a petition to 
| | the lords of the treaſury, praying that the money 
„ levied, and in the hands of the ſheriff,” may be paid 
to the plaintiff, tewards ſatisfatiion of bis debt and 
& coſts,” A certificate of the tranſcript mult be 
made by the clerk in court under the petition, 
which leave at their office (a fee extra is requiſite for 
expedition) ; their anſwer is, a refezence to Mr. 
Chamberlain, their ſolicitor, of Lincaln's-[nn, who 
will with great expedition, on requeſt, order you ta 
appear before him to make out the plaintiff's 1 

| . mand; 
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mand; he will req uire an affidavit of the plaintiff 
of that demand, ſworn before a judge, together with 
an affidavit of his having paid his ſolicitor the coſts, 


as by the bill of cofts annexed, N. B. If the action 


be upon notes, bills, or other ſecurities, he will re- 
quire them to be produced before him, and, upon his 
report what there is due for the debt, and perhaps he 


may report the coſts (for it is diſcretionary, they being 


given by the lords) ; then file ſame with the clerk 
of the treaſury, and get him to procure the king's 
ſign manual, for the attorney general to conſent on 
your motion, “ that the money may be paid over 10 
« the plaintiff,” After the king's ſign manual is 
obtained, give brief to counſel], with 10s. 64. to 
move the court of Exchequer, ** that the money re- 
« turned upon the venditioni exponas, by the ſheriff 


&« of Middleſex, be paid to the plaintiff.” Alſo give 


brief to the attorney general “ 10 cinſent; pay 


him 21. 25. clerk 2s. 64, And, on ſuch motion 
and conſent, the court will order it to be paid ac- 


* 


cordingly. pe | 
Tbe clerk in court then will draw up the order, 
and ſeal a ſubpœna at the fame time, for the ſheriff 
to pay the money to the plaintiff forthwith, which 
plaintiff may demand at the ſheriff's office, and if 
a. paid, may move for an attachment againſt 

im. 5 


Jex, greeting: We command you, That you cauſe 
Kithard Fenn, late of Miſiminſier, in your county, 
merchant, to be demanded from [Vin London ſay, 
* buſting to huſting” ) county court to county court, 


until, according to the law and cuſtom of our king- 


dom of England, he be outlawed; if he does not ap- 
pear; and if he does appear, then take him and 
lafely keep him; ſo that you may have his body be- 


fore our juſtices at Weſiminſter, in fifteen days of 


Eafter, to anſwer to fd Denn of a plea, Ver that 

. Whereas (here inſert the whole præcipe) to the ſaid 

Jon his damage of 60), as it is ſaid; and where- 

upon you did in AM. t paſt (the return y 
5 1 


George the Third, &c, To the ſheriff of Middle Exigent, | 


541 


Special capias 
utlaguum. 


\ faid Richard was not found in your bailiwick; and 


. 17 #; -* 6 
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the pluties), make return to our juſtices, that the 
have you there this writ. Witneſs, G. 
650 en, e,, eo ni 

eorge the Third, Cc. To the ſheriff of Middle 


Io be ſigned by the exigenter; pay him accord- 
in ' 


ſex, greeting : Whereas by our writ, we lately com- 
manded you, That you cauſe Richard Fenn, late of 


WWeftminfter, in your county merchant, to be de- 


manded from county court to county court (if in 
London ** from huſting to huſting J, until, according 
to the law and cuſtom of our kingdom of England, 
he be outlawed, if he ſhall not appear; and if be 
ſhould appear, then that you ſhould take him and 
keep him ſafe, ſo that you might have him before 
our juſtices at Meſtminſter, in fifteen days of Eaſter, - 
to anſwer Fohn Denn in a certain plea of treſpaſs on 
the caſe, to the damage of the ſaid John, of 6ol, 
as is ſaid; We command you, that according to 
the ſtatute made in the thirty-firſt year of the reign 
of Elizabeth, late queen of England, you cauſe the 
ſaid Richard to be proclaimed three ſeveral days, ac- 
cording to the form of the ſaid ſtatute, one of which 
proclamations to be made at or near the moſt uſual 
church door of the pariſh where the ſaid Richard is 
an inhabitant, that he render himſelf to you, ſo that 
you may have his body before our juſtices at /Yeft- 
min/ler, at the aforeſaid time, to anſwer the ſaid 
7477 of the plea aforeſaid ; and have there this writ, 
itneſs, Cc. 55 1 
To be ſigned by the exigenter, pay ſealing 74. 
A capias utlagatum cannot be ſued out after the 
death of the defendant. Brijtow & al. v. Dickſon. 
Cooke's Rep. 36. In this caſe the writ was teſted 
after the death of the defendant. 
George the Third, &c. To the ſheriff of Middle 


ſex, greeting : We command you, That you omit 


not by reaſon of any liberty in your bailiwick ; but 
that by the oath of good and lawful men. of your 
county, you diligently inquire what goods and chat- 
tels, lands and tenements, Richard Fenn, 7 4 

"gps | | T 
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HW fiminfler, in your count, merchant, hath or had 

in your bailiwick on the day of -  laft 

paſt, or at any time afterwards, on which day he 
was outlawed in your county, at the ſuit of John 
Denn, in a certain plea of treſpaſs on the caſe, to the 

ſaid John Denn, his damage of Gol. as you have 
returned to our juſtices ſome time ſince; and by 
their oath cauſe the ſame to be extended and ap- 
praiſed according to the true value thereof; and 
what you find by that inquiry take into your hands, | \ 
and keep ſafe, ſo that you anſwer to our juſtices the 
values and iflues thereof; and having ſo extended and 
appraiſed the ſame, what you ſhall have done there- 
in, make known to our juſtices at Ye/tmin/ter, on 
the morrow of the Holy Trinity, diſtinctly and 
plainly under your ſeal, and the ſeals of thoſe, by 
whoſe oath you ſhall have made the extent and 
appraiſement, and for that the ſaid Richard conceals 
himſelf, and runs up and down from place to place 

in your county, in contempt of our juſtices, and 
in prejudice of our crown, as we are informed ; 

We command you, that you take the ſaid Richard 

whereſoever he be going in your county, as well 

within a liberty as without, and keep him ſafely, 

ſo that you may have him before our juſtices at 

Meſiminſter, at the aforeſaid time, to do and re- 

ceive what. our ſaid court of the Rench ſhall in 

this caſe determine: and have you, there this writ, 

Witneſs, &. g | 5 | „ 
When the inquiſition is returned by the ſheriff, When inquiſi- 

_ atranſcript of the outlawry and inguiſition is returngd „ 
into the Exchequer, and thereupon if any debt be re- Ea whe i 
turned due from any one to the outlawed, on appli- ſci. fa. muſt 
cation to the Exchequer, a ſci, fa. iſſues to ſuch per- iſoe, c. 
ſon e to ſhew cauſe, why the king ſhould not have ſuth | 

ſum ſo found due on the inquiſition to the outlawed,” 

for when the inquiſition has returned the outlawed 
to be poſſeſſed of any goods or lands, the property of 
thoſe goods belong to the king, ſince the outlawed 
being out of the king's proteRion, cannot enjoy any 
thing ; and the profits of the land are to be ſeized: 
| Into 


3 


Petition to the 


loras, 


into the king's hands; but the lands themſelves are 


not forfeited, unleſs it be in capital caſes; but in 


oꝛher caſes, the profits are ſeized whilſt the party 
continues outlawed ; and therefore the tranſcript of 

this record is ſent into the Exchequer, that the court 
of ordinary revenue may have it in charge, but the 
court of Exchequer uſually grant a caſtodiam to ſuch 
perſon as ſued out the outlawry. Hard. 422. Carib. 


441. Yelv. 19. 2 Vern. 314. | 


If the def2ndant be taken upon the capras utlaga- | 
tum, the plaintiff cannot declare againſt him. Cre, 
Eliz. 706. | | 


To the right homurable the Lords Commiſſioners of hit 


| Majeſty's Treaſury. 

Tybe humble petition of A. B. 

$heweth, | | 
That Richard Fenn, late of Weſiminſier, merchant 
being juſtly indebted unto your petitioner in the ſum 
of 50l. upon a promiſſory note of hand, bearing date 
the 22d day of June 1778, and alſo in 500. for goods 
ſold and delivered to the ſaid R. F. your petitionet 
was obliged to outlaw him for the recovery there- 


of. 


That a writ of ſpecial capias utlagatum having 


| iſſued againſt him, out of his majeſty's court of 


Common Pleas at Veſtminſter, at the ſuit of your 


| petitioner, an inquiſition was taken thereon, by the 


ſheriff of Middleſex, whereby certain goods and chat- 


tels to the value of 150/. [here ſet forth the ſubſtantt 


of the inguiſition] were by the faid ſheriff ſeized and 
taken into his Majeſty's hands, which writ, and in- 
quiſition being tranſcribed into his Majeſty's court 
of Exchequer at Miſiminſter, a writ of wvendition! 
exponas duly iſſued out of the ſaid court, whereon 
the ſaid ſheriff hath returned, that he has, by vir- 
tue thereof, ſold the goods and chattels in the ſaid 
writ mentioned, for the ſum of J. being the 
deareſt price he could get for the ſame; which 
monies he had before the barons of the King's Ex- 


chequer, at the day in the ſaid writ mentioned, 


ready to be paid to his Majeſty's uſe. | 
y to * | That 


That your petitioner has been at great expense in 


the ſaid proceedings; and as his Majeſty is not con- 

cerned in intereſt, but bis name only made uſe of by 
your petitioner for the recovery of the ſaid debt; 

% Your petitioner therefore humbly prays your 

4 lordſhips, that his Majeſty's attorney- 


et general may be authoriſed to conſent on 


&« behalf of his Majeſty, that the ſum of 
&« 1251. may be paid to your petitioner to- 


« wards ſatisfaction of the ſaid debt and 


0 coſts,” Ee. 


And your petitioner ſhall ever pray, &c. 
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Theſe are to certify, That in term, in the Certificate of the 
twenty-ſecond year of the reign of his preſent Ma- elerk in court, 


jeſty King George the Third, atranſcript of an out- 


lawry was returned and filed in this court againſt 


Richard Fenn, late of Weſiminſter, in the county of 


Middleſex, merchant, outlawed in Middleſex, at the 


ſuit of J. D. in a plea of treſpaſs on the caſe, b 
which tranſcript it does appear, that ſeveral Das 
and chattels of the ſaid Richard Fenn were ſeized 
into his Majeſty's hands by William Gill, Eſq; 
and William Nicholſon, Eſq; then ſheriff of the 
ſaid county of Middleſex, by virtue of a ſpectal capias 
utlagatum, in the ſaid tranſcript ſpecified : And 7 


further certify, That a writ of venditioni exponas has 
iſſued, for ſelling the ſaid goods and chattels ſo 
ſeized, whereon the ſaid ſheriff hath returned, that 


he hath ſold the ſame for the ſum of 


In the Common Pleas, | 
Job B Plaintiff, 
| r os 


Richard Fenn, Defendant. | 


John Denn, of, Ee. maketh oath and ſaith, That A#9avit, 


the above-named R. F. is juſtly and truly indebted 
unto this deponent in the ſum of 125/. according to 


the annexed account, and for coſts paid to Mr. 
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G. C. this deponent's ſolicitor, in proſecuting the 


outlawry in this cauſe againſt the ſaid R. F. 
The order for payment of the money, and the 
ſubpoena are made out together, by the clerk in 
court, %%% FC ot 
If goods be then, Ie "airy of the perſon outlawed be taken by 
after outlawry the ſheri and after the outlawry is reverſed by 
reverſed, deſend- grit of error, the defendant ſhall be reſtored to the 
ant ſhall be re CY i IE ey AD! 
lored to them, goods again, becauſe the ſheriff was not compel- 
Tabte to fell thoſe goods, but only to keep them to 


the uſe of the king. 5 Co. 90. 1 Roll. Ar. 778. 


Crs. Elix. 278. 2 Jon. 101. | 
If Gale is made, If a ſale be made of the goods under the captas ut. 
: 85 hall lagatum, the defendant will be entitled to the monies 
4 pe arifing by ſuch ſale, after deducting the expences 
and fees; if a term is ſold; he ſhall only be intitled 
to the money ariſing by the ſale. Cro. Eliz. 278. 

Eyre v. Mold ini. | „ 

The defendant cannot be taken on a Sunday upon 


* 
» 


n capias utlagatum, Stat. 29 Car. 2. c. 7. though the | 


not be taken on © cn, r N. | 
2 Sunday, court will not attach the ſheriff, but leave the de- 


v. Carter, Barnes 319. 


fendant to his remedy given by the ſtatute. Ofborne 


Of appearing to ſuperſede the Exigent, and 
reverſing the Outlawry upon the Common 
Original quare, fc. or where no Bail 

Is required. e 
Of appearing, Ir the, defendant has notice of the exigent, be 
cc. may apply to Mr, Meadotocroſt, the exigenter, 
who will make out a ſuperſedeas thereon; pay 95.44. 
ſigning, ſeal 7d. leave the ſame at the ſheriff's of. 
fice, pay allowing 25. 44. and there is no appear- 
ance entered with the exigenter, the ſuperſedeas be- 
ing made out by him, it is held a regular appear- 

ance. | Barnes 319. | | 

NM. B. By the practice of this court, the defendant 
has till the quarts die po/t to appear to the wt, 
: TO ES | Keep. 
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Rep, & Caf. Prad. C. P. 28. Colt v. Hall, & 
that a capias utlagatum cannot be made out till 
the day after the guarta die poſt of the exigent. | 
If the defendant be returned outlawed, and the If outlawed,may 
exigent filed, he has 2 right to reverſe ſame at his reverſe at bis 
own expence, on entering -a. common appearance — 
and payment of coſts, Barnes 324. which may be ane. 
done in term time by motion in the treaſury; in 
vacation on application to a judge for a ſummons 
for that purpoſe, and on delivering the order and 
receipt for the coſts taxed, Mr. Lictbarroto enters 


the reverſal. 


Of appearing to ſuperſede the Exigent, and 
| reverſing the Outlawry on a Special Ori- 
Final, where an Afidavit has been made 
of the Debt. oF i Wn 


I, the defendant has not been outlawed by the Bail tothe exi- 
ſheriff, * or the exigent has not been ſigned,” he may, ent. 
bY applying to the exrgenter, put in ſpecial bail, who 
fills up the bail-piece, and takes the bail to a judge, 
and notice muſt be given of fame, and they muſt 
juſtify, and a ſuperſedeas ſued out, and left with 
the ſheriff, or he may return the writ. N. B. The 
notices are the ſame as in other caſes, and on re- 
ceipt of the rule that bail are perfected, the exi- 
genter makes out a ſuperſedeas to ſtay the ſheriff 
from further proceeding. | | | 
But if it be bail on the capias utlagatum, the The like to the 
defendant's attorney muſt apply to the clerk of the cap. utlatat. 
outJawries, for an extract of writ, and take ſame 
to Mr. Lickbarrow, who will fill up a bail-piece for 
that purpoſe, and attend with the bail to a judge, 
give notice and afterwards juſtify ſame; then ap- 
ply for a ſummons, to ſhew cauſe why, upon pay- 
ment of the coits, the outlawry ſhould not be re- 
verſed ; and upon producing the rule to a judge, 
| 7 ne that 


7 


1 9440 iin 
% dualen. | 
that the bail are perfected, he will grant an order, 
N. B. The coſts muſt be forthwith paid, and re- 

ceipt produced to Mr. \Lickbarrow, ſo as to entitle 

him to make out a ſuperſedeas, and the entry of the 

reverſal; pay him about 21. 4. 14. 

Bail are abſolute After he is returned outlawed, he cannot re- 
for e debt * verſe the outlawry without bail, who are to be ab. 

outlaws, ſolutely bound to pay the money without power to 


: outlawry, 8 . , 
render the principal in their diſcharge. Challing v. 
Fox, Barnes 326. Ps | 
Eafter n in the 21/ Year of the Reign of Kin 
8 6 | George the Third, ns 
| New rule re- | Whereas, as the law now ſtands, a ſuitor, in caſe 


—_— bail be- his cauſe of action ſhall amount to the ſum of 10/. 
ſuperſedes, and he doth proceed to arreſt the perſon purſuant to 

1 the ſtatute, and the courſe of the court, and the de- 
fendant is thereupon arreſted, there can be no ap- 

pearance but by putting in ſpectal bail. And whereas 

a practice hath prevailed in this court, where the 

defendant abſconds, to avoid being arreſted, and 

cannot be arreſted, although all poſſible endeavours 

have been uſed for that purpoſe ; that nevertheleſs, 

before he is actually outlawed, he may obtain a 

ſuper ſedeas on a common appearance: which practice 

originally obtained when the defendant was liable to 

be arreſted, without a previous affidavit of the cauſe 

of action; but that being now neceſſary by law, it 

is unreaſonable that the defendant ſhould deſire ſuch 

| dA advantage from his own fraudulent conduct. This 
Where an af. court doth therefore order, That from the firſt day of 
gavit of the debt Tyiniſy term next, where the defendant ſhall abſcond 


net ten to avoid being arreſted, and cannot be arreſted ( al- 


until bail be put though the plaintiff ſhall, bona fide, have uſed his be 
1 endeavours for that purpoſe), a ſuper ſedeas ſhall not be 
iſſued to fay the proceedings to an outlawry, unleſs 

«6 the defendant ſhall firſi put in ſprial bail: and 

that the writ of ſuper/edeas thereupon iſſued, incaſe 
ſpecial bail ſhall not afterwards be perfected _—_ 
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ing to the courſe of the court, where ſpecial bail 1 
is required upon arreſts, ſhall be void, and of no 
effect to ſtay the plaintiffs proceeding to outlawry, -.. ? 
but the ſame may be gone on with, from the time 
of ſuch default, as if no appearance had been en- 
tered, or ſpecial bail filed, and ſhall not be deemed 
irregular or erroneous, by means of ſuch interrup- 
tion of the proceedings, by putting in ſpecial bail 
and not afterwards perfecting ſpecial. bail as. afore- 


Rules of Court reſpecting Outlawries, „ 


It is ordered, That no outlawry after the death = outlawry 

of the plaintiff, ſhall be reverſed, without the de- ac, be plane 

fendant's appearing and putting in ſpecial bail ( reverſed, till ap- - 

the action ſo requires) to the executor or adminiſtra- Peazance or bail, 

tor of the plaintiff, or to the huſband and wife, in | 

caſe where the wife, whilſt a feme ſole ſued the de- 
fendant to an outlawry before marriage. Provided 

that the plaintiff's attorney to the writ of exigent or ca- 

pias utlagatum, do within fourteen days after notice 

to him given, of the defendant's intention to reverſe 


4 = en 
. —— oe 0 <tr rr err 


= 


* : 


the outlawry (deliver®) the name or names of the “ deliver is not : | 
executor or adminiſtrator of ſuch plaintiff or plain. in the rule. TT 
- deceaſed to the proper prothonotary. Rule T. | 
2 Jace 2. | Ft | | - 
By rule T. 33 Car. 2. No defendant who ſhall Upon reverſing 

be outlawed, and who ſhall appear and reverſe the on pay 
outlawry, ſhall, upon ſuch reverſal, pay for coſts nothing exceed- 
to the plaintiff any ſum of money exceeding the ins the uſual 
uſual coſts of the exigent in this court, together with © 
the fine 10 our Lord the King, upon the original | 
writ, if any was paid ; and that all further coſts 
ſhall be reſpited until the time of ſigning judgment 2 
for the plaintiff, And that every 9 o out- If plaintiff pro- 
lawed and reverſing ſuch outlawry, if the plain- _ prot | 
tiff ſhall not proceed thereupon within two to have coſts, | 
terms next after notice of the reverſal thereof, 

| Na; ſhall 


% Durlawy: 


Hhall have cofts to be taxed by the prothonotary, 
For be'ter exe -· And for the better execution of the proceſi of 
cution of proceſs gyrlawty, to be made and iffued by and out of this 
ock. ocurt, and the prevention of divers abuſes by ne- 
glect of the ſame, and for the better regulating of 
| the teverfal of outlawries, It is or derra, That upon 

Ns ſuperſedeas every Writ of exigent, which ſhall be ſued forth of 
| after the return this court, from and after this term, if a ſuperſadiat 
e x 6 4 be not put in thereunto at or before the day of ap- 
paid, | 
pearance thereof, that no ſuper ſedeas ſhall by any 
ſheriff be allowed to any ſuch writ, until the de- 
fendant ſhall have paid unto: the plaintiff, or his 
attorney, or left in the court, with one of the pro- 
thonotaries thereof, the full and juſt coſts of ſuit 


therein. R. 7. 2 Fac. 2. 
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thereunto, give ſpecial bail, if the ſum of money, 
or damages expreſſed in the original whereupon the 
exigent is awarded, ſhall amount to the ſum of 100. 
| or upwards, and pay to the plaintiff or bis at- 
5 torney, or leave in the court for bim or them, the 
full and juſt coſts of ſuit to the exigent as afore- 

ad. . 

Where forthee And where the plaintiff, by virtue of ſuch out- 
coſts Gall be ee inquiſitton, and extended in- 
taxed and paid. to the king's hands the goods, chattels, lands or 
EY Gioments of the oacls wet perſon, and returned the 
ſame into the exchequer, ſuch further juſt and rea- 
ſonable coſts ſhall then be taxed by the prothono- 
tary, and likewiſe paid to the plaintiff or his attor- 


ney, or left in court for him or them, as the plain- 


tiff hath been at in taking and proſecuting the ſaid 

Inquiſition, before any certificate of ſuch reverſal. 

ſhall be made by the clerk of the outlawiics in that 

behalf, Bid. | | 

Sheriffs not to And for the prevention. of the great and common 
enlarge outlawed abuſe by ſheriff officers and bailiffs, for ne 
0 perſons 


ſans arreſted upon cagias utlagatum, before judg- perſons without 
| without a Jawful ſuperſecens u that 57 ſuperiedees, 
firſt delivered unto, him or them, that upon affidavit | 
thereof, every perſon offending therein ſhall pay 
the ſum of 40 6. to the party grieved, who ſhall 
haue an attachment of , courſe againſt ſuch ſheriff's 
officer, bailiff, or party offending, for payment of 
the ſame; and the party or parties fo offending _ 
ſhall likewiſe undergo. ſuch other puniſhment” as oils 
by the court ſhall, be thought fit. 704. Vide R. A. ob: 


1 a 


| "No meriff, under-ſheriff, Sc. ſhall ſet at liberty Sheriffs not to 
any perſon. taken upon any Writ of capias ulagatum, Ju ben 
nor diſcharge the lands or goods of any perſon out- upon outlawry 
| lawed, by them ſeized upon any wiit of capias ut- without ſupere 
lagatum, without a Jawful /xperſedeas under the ſeal E. 
of the court to them delivered, for ſuch ——f 

Rule H. 15 & 16 Car. 2. That no ſuch ſuper- 
ſedeas be made or iſſued out of this court, by any 
officer, clerk, attorney, or miniſter of the ſame, 
without ſufficient bail being firſt taken according 
to law, and former orders and uſages of this court. 


Where any outlawry ſhall be tranſcribed into Order upon out- 
this court, and proceſs made out thereupon, and 5e we 
Afterwards ſuch outlawry ſhall be reverſed, before Court of Ex- 
any judgment ſhall be entered for removing the c>-quer before 
King's hands, and the party outlawed reſtored to his Wee _— 
poſſeſſion, the proſecutor of ſuch outlawry ſhall, be 8 
paid ſuch goſts as ſhall be taxed by their Majeſties 
remembrancer, or his deputy for the proceedings in 
this court, Made a rule of this court, T. 1 V. 


, By Stat. 13 V. 3. Stat. 2. c. 2. . 4. No No ſheriff to 
ſheriff por undes che ff nor any A u. mini- Co _ 
ſler, {hall diſcharge any perſon or perſons taken ea — 
upon any writ of capias utlagatum, out of cuſtody, he receives a 
without a lawful {u;erſedeas firſt had and receiv- erſedeas. 
end for the ſame, /ide R. Hil. 15 & 16 Car. 2. 3 
ide 4 & 5 V. & M. c. 18. .. 4. It is thought 
the ſheriff, although this ſtatute relates to the King's. 

„ Bench, 
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Outleturß, 


r Bench, may take bail upon the capiat uthogathin i in 
© © "this court (vide 2 Cromp. 62.) without ee, 
0 appear, rl as _y ſtatute directs, 


au. e 10 * e fo 15 . 
55 Parc ng Sn eren Errer. in 
ſtaid on the cbt. * war of ſuper he; to an e to the eri- 
_ awry 00 PY* gent, could not be ſealed in the morning of the day 
debt and cos. Whereon the allocatur was returnable, it being an 
' holy-day, but was ſealed and brought to the the- 
riff*s office in London, about an hour after the de- 
fendant was returned outlawed.—The proceeding 
was by ſpecial original, which required bail. Mo- 
tion and rule was to ſhew cauſe why the defendant 
mould not have leave to ſuperſede the exigent, on 
payment of coſts, Ordered, That proceedings on 
the 'outlawry be ſtayed, on payment of debt and 
coſts within a month; but in default, the rule to 
| be diſcharged, and plaimiff at liberty to proceed on 
the outlawry. Barnes 326. Challing v. ' Fox: 
Outlawry in the Motion that plaintiff ſhould reverſe an outlawry 
lame county at his own expence, for that the defendant being 
* viſible and daily to be arreſted or ſerved with pro- 
ceſs (of which affidavits were made) and living in 
Londen was outlawed there, motion denied: but 
the court ſaid, if defendant had been outlawed in 
_ another county they would have ordered the plaintiff 
to reverſe the outlawry and pay coſts. Hye v. 
| | Longbotham. Cooke's Rep. ((. 
Proceedings It 'appeared, that pending the exigent, defendant 
— 8 was a priſoner in the gaol for the city of York; for 
— a pri- Which reaſon, court ordered the outlawry to de re- 
ſoner in the verſed without coſts, upon defendants entering a 
. common appearance. Barnes 321. Huh v. Hew- 
7. | 
Outlawry cam- Outlawry commenced and proſecuted during 
8 defendant's refitlence in Ireland, ſhall be reverſed 
dence in Ireland without bail or appearance. Barnes 325. Rally 


xeverſed, . of C onnor. : 
| Motion 
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Motion to reverſe outlawries on common c 


lauſum Tho' defendont 
regits, at the plaintiff's expence, on affidavits of 2 publicly, 


et keeping out 


defendant's publie appearance and dealings, ſworn f the * 
by themſelves only, per cur. Let the rule be en- rl may be out- 
larged till next term, that the plaintiff's attorney!“ lawed, * 
may in the mean time, make ſatisfaction to the 

ies. Barnes 320. Blunt v. Beale, © 


If defendant goes beyond ſea after the te/e of 1 3 


an . he may be Mur. outlawed. Barnes n 


8 Speed v. Barber. en may be outlawed. 
5 'Where the outlawry i 1s not ſpecial, Fo ain Outlawry aol 
may reverſe at their own expence, and payment ſpecia', may re- 
of coſts on common appearance ; if before tran- 
ſcribing into the Exchequer, common coſts to the 
exigent ; if after coſts to the time of reveal... 
Barnes 324. MAfpley v. Stockwell, 
After defendant is returned outlawed 4 muſt Before defendant 


be bail, who are bound to pay the moncy without 3 


appearance, 


option to render the principal. Barnes 326. pearance and 
JJ Lon dee .. c Coſts; but after 
ling v. Fox. | en een, 
dail to pay. 


The court i not nme in a 3 way to Court vill not 
ſet aſide the outlawry for want of proclamation, but interlere to ſer 


will put the defendant to his writ of error. Barnes = T 


32 | Wiatt v. Parker. inn i . 41 ©: Cclamation, 
roceedings are not to be dayed, becauſe the 8 


plaintiff died after the day of outlawry, but before 9 _ 


the return per cur, the repreſentative may proceed, gjed after out- 
| if ſo vie Barnes 323- _— v. e | lawry, but be- 


fore return. 


On motion to ſet afide an olavry, the court Defendant's own | 


affidavit of be- 


held that the defendant's own affidavit of his being & jag viüble. 


a vi/ible perſon, without a like affidavit by his neigh- 

bours, is not ſufficient foundation to ſet aſide out- 

lawry. Bennet v. Skinner, Cooke's Rep. 151. | 
Where the court ſee an unlawful proceeding Court may re- 

they will not put the party to the expence of a f IN: | 

writ of error, but will avoid eircuity and relieve * 

bim in a ry way. Roth v. O*Connar, Barnes 


325. | 
In 


verſe on common 


* , * N >> 83 28 
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$54  Outlawrp. 
ebe upon bond In debt on bond, by wiſe dum ſola, the 'huſhand 
2 ite ans ner HOPE abroad and outlawed, and the wife, though 
byſband.,ope- Ahe appears publicly, is waived, the autlawry again 
er and her ber ſhall be ſet aſide on motion; but goods taken 
Wen eee, 00 u cap. uilogat. muſt be deemed the huſband's, 
tion; outlawry though ſworn to be her ſeparate goods; and if ſhe 
ſer abdeas to the has an equitable right, ſhe muſt apply in equity, 
| ns 35 goes 2 Will 127. Biſcee v. Kennedy,and Wife. 
Defendant e If eme gelt is waived ſpecially on meſne proceſs, 
ſole. waived ſpe- and after exigent, and before gutlatury marries, the 
callys 953 iogle,court will pat inte rpoſe in a ſummary Way, as tbe 
kulant and be. marriage was after the exigent. Barnes 321. White 


exigent and be- 
fote the out- V. Dunſter. , Z 
lawry married, .coyrt zctuſed $0 jnterpoſes | = 
Clendeftine out - If a perſon-procures another to be outlawed clan- 
lawty. deſtinely, who appears openly and in public, the 
TdTDourt will, on motion, oblige ſuch perſon who pro- 
cCeaures the outlawry, to reverſe the ſame at his own 
- coſts; but if it appears that the party outlawed had 
lurked backward and forward between two counties, 
and that the perſon procuring the outlawry had 
dealt openly, and had been regulat in ſending down 
the proclamations to the-ſheriff.of. the county where 
he ſometimes reſided, the court. will, not interpoſe 
in this ſummary manner, but leave the party to his 
ordinary remedy by plea or writ: of error. 2 Vent. 
46.2 Fon. 211. Comb. 19. 2 Salk. 499. | 


— F - »# 
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br  Ofreverfing the Outlawry byWrit of Erro FE 


A wziT of error to reverſe an outlawry in 
any civil caſe, is not often heard of now, as the 
party generally comes in and reverſes it by motion, 

_ and ſatisfies, the debt and coſts, or juſtifies bail to 

appear to a new original ; or if ſpecial bail is not 
re uired, enters a common appearance; in which 
cafe the outlawry is reverſed of courſe before 2 
judge, or in court, by confeſſion of ſome trifling 
ertor in the proceedings, as the omiſſion of any 

5 ey letter, 


jetter, irregularity in any of the proceſs, want of 
proper addition, want of proclamation, want of 
fling the writ of proclamation, or, in ſnhort, an 
trifling matter whatever, which in ſuch caſes is 
uſually confeſſed by the plaintiff, For as the intent 
of proceeding to outlawry is anſweret, either by tbe 
payment of the debt and coſts, or by giving good 
ball to ſtand the event of the action, any objetion 
to the reverſal of the outlawry would be idle and 
nugatory. INT 30004, 13% 4712; ' | | 
Wen a defendant, to reverſe..an outlawry, is How to apply 
obliged to ſue out an actual writ of error, be muſt for a writ of 
apply to the proper curſitor for the writ, who, ona 
præcipe being given him, will make out ſame, | | 
When the writ of error is duly made out and When writ of 
ſealed, the defendant muſt get it allowed by the error is ſealed, | 
court, on which allowance the allocatur is ſub- 
| ſcribed, ES OS WY 
On allowing the writ of error to reverſe on 
| outlawry the defendant muſt enter into a recogni- 
zance to ſatisfy the condemnation money accard- 
ing to the ſtatute of 31 Eliz. c. 3. . 3. Cooke's 
if the error is in the exigent or return, or allaca - 
tur, or in the writ of proclamation or return thereto, 
(having firft put in bail according to the ſtatute), .. 
or in any of the proceedings, he gets a copy there- 
of, and ſpreads the whole record, and aſſigns the 
errors in this manner: | Br Gn | 
Afterwards, to wit, n next after Afignment of 
in this ſame term, comes here the ſaid- C. D. by rt. 
| his attorney, and immediately ſays, That 
in the pronouncing of the outlawry aforeſaid there 
is manifeſt error in this, to wit, that the return. of 
the (aid writ of exigi facia, and alſo the ſaid writ of 
allocatur, are inſufficient, invalid, and void in law, 
therefore in that there is mauifeſt error. There is 
error alſo in this, that no judgment of outlawry, 
upon the writ of  allecatur aforeſaid, is returned; 
therefore in this there is manifeft error (and ſo on 
aſſigning the etror or errors, as they happen to _ 
| —- - nl 


| And the ſaid C. D. prays the writ of our Lord the 
King, to warn the ſaid A. B. to be before our 
ſaid juſtices, to hear the record and proceedings 
aforeſaid. And it is granted to him; SW. 
If plaintiff does: If the plaintiff does not appear and confeſs the 
not appear and errors, the defendant muſt ſue out a /cire facias ad 
—_ 2 audiendum errores, Qc.; and upon two nihils re- 
— turned, the court will reverſe. the outlawry of 
courſe: but if the plaintiff comes in voluntarily, = 
upon a ſcire fect, and does not confeſs the errors aſ- 
ſigned, but joins in error, the defendant muſt make 
up error- books, and proceed to argument and judg- 
ment, as in other caſes of ROT: 2555 92 147” 5 wu 


rw q Of deblaring after Outlawry reverſed, 35 


| Of declaring © UPON the reverſal or ſuperſeding of the out- 
after reverſal, lawry, and the defendant does not pay the plaintiff 
-his debt and coſts, he muſt proceed to declare, the 
- . defendant having upon reverſing or ſuperſeding the 
outlawry, put in ſpecial bail or filed a common ap- 
- pearance, as the caſe required, to appear to a new 
e ca ta ftf2.2; AS 
| Defendant may Upon appearing and ſuperſeding tbe exigent, the 
give rule to de- -plaintiff muſt declare within fix or eight days after, 
— other wiſe the defendant may give him a rule to de- 
dlare; and if no declaration comes in within the li- 
mited time, the defendant may nonſuit the plaintiff 
and have his coſts taxed. Compl. Soll. C. B. 84. 
Ss if the defendant appear by ſuperſedeas, and 
will not take a declaration, the plaintiff may have 
| judgment againſt him by nil dicit. Ibid, 
Plaintiff has to But where a defendant outlawed cauſed the ſame 
declare until the outlawry to be reverſed, the plaintiff has till the end 
eng the ſecond of the ſecond term, after reverſing the ſame, and no- 
tice thereof given, to declare in; but if he does not 
proceed within two terms next after notice of re- 
verſing the outlawry, the defendant: ſhall have his 
" = Coſts to be taxed, R. Tr. 33 Car. 2. C. B. 


* 


Where 


Where the plaintiff does not declare within two The rule, if no 
terms after outlawry reverſed, the defendant may declaration. 
give a rule to this effect, viz. That unleſs the plain- 

tiff declares within four days after notice of this tule 

to him or his attorney given, he ſhall pay to the 
defendant or his attorney coſts to be taxed. Prad. 

Reg. 271. Yer v. Cawſey. . | Ft im + 
The plaintiff cannot be nonproſſed after the Nonpros. 

_ outlawry reverſed, for he cannot loſe that writ 

which, by reverſal, is become void. .Prad. Reg. 

The declaration, after reverſal or ſuperſeding of The declaration, 
the outlawry, has no need to be laid in the ſame | 
county in which the former original was made. So 
held on demurrer. 2 Lev. 245. A . 
Where the 5 and outlawry were in London, Venue. 
and on the reverſal of the outlawry, the plaintiff de 
clared in Suſſex, on which it was inſiſted, that the 
original being laid in London, the plaintiff could not 
declare in the action in another county, though the 
cauſe of action was tranſitory ; but the prothonotaries 
certifying, that the courſe of the court was, that al- 
tho' the original be laid in Londen for the expediting 
the outlawry, yet when the defendant comes in, the 
plaintiff may declare againſt him in any other county, 
be the action local or tranſitory : And the Star. 21 
| Fac. 1. c. 16. f. 4. giving the plaintiff generally a 
power to commence a new action or ſuit, within a 
year after the outlawry reverſed, the plaintiff may 
do it in this caſe, to warrant his declaration deli- 
vered within the courſe of the court. And the plain- 
tiff had judgment. 2 Cromp. 70. MSN 5 
By the 21 Fac. 2. c. 16. / 4. it is enacted, That If defendant be 
if in any action brought by original, and the de- on CON | 
fendant therein be outlawed, and ſhall after reverſe ſame, the plain- 
the outlawry ; that then the plaintiff, his heirs, tiff may com- 
executors, or adminiſtrators, as the caſe ſhall re- ien within 
quire, may commence a new action or ſuit from year after ſuch 
time to time, within a year after ſuch judgment of judgment of 
outlawry reverſed, and not after, * — — 


— — 


— — —— ny Sap > apoge 


6 * | _ Ouelawey. 


Before allow- And by e 31 Biz. c. 3. ＋ 34 it is enacted, 


5 ance of a writ of That before the allowance' of any writ of mY 


. SOR or reverſing of any outlawry be had by plea 
elamation, bail otherwiſe, through or by want of any proclama- 
muſt ve pat a tion to be had or made, according to the form of 
b tze ſaid ſtatute, the defendant in the original ſhall 
| put in bail, not only to appear and an/wer to the 
plaintiff in the former ſuit, in a new action to be 
commented by the ſaid plaintiff for thi cauſe mention- 
ed in the firft attion, but alſo to ſatisfy the condemna- 
tion, if the plaintiff ſhall begin his ſuit before the end 
two terms next after the allowing the writ of error, 
er otherwiſe avoiding of the ſaid outlawry, Vide 
rule MH. 12 Ges. 1. to the ſame effect as this act 
reſpecting the condition of the recognizance of 
| bail, | Es ; ; 
Bail to be per- It is ordered, that in all cafes where bail ſhall be 
I filed on writs of error, ſuch bail ſhall likewiſe be 
— perfected within four days after exception taken 
thereto, or in default thereof, the clerk of the 
errors of this court ſhall nonpros ſuch writs of 
error. R. M. 6 Ges. 2. Reg. 6. 
Soperſeding the Upon ſuperſeding the exigent, if plaintiff delivers 


| exigent, a de- a declaration, there ſhould be a notice to plead, and 


N a rule given to plead before judgment ſor want of 
muſt be a rule to a plea can be ſigned; and defendant has in ſuch 
plead given. cafe the ſame time to plead as in other caſes, Barne 


271. Swinby v. Woodhouſe. | | 


- 


Proceeding to Outlawry after Fudgment. 


N.B, This Ir you have judgment againft a man that Jurks | 
means where the jn ſeveral counties, in regard you cannot regularly 
ation is brought have execution againſt him in more counties than 


dy original. one at a time, the beſt way is to fue him to out- 


lawry after judgment, for then you may take out 
as many Writs of capias utlagatum againſt him as 


vou pleaſe, and this for a ſmall charge; * it 
ä 5 yes 


Ontlawry, 38859 
faves you the charge of reviving tine judgment by | 
tire facias after the year, and. you have an exigent 

ijchmediately after the return of the ca. ſa. without 
an alias and pluries, and it is ſaid, without a writ 
of proclamation; . HE „ 

Firſt, ſue out a ca. ſa. for the debt and coſts, The method of 
as the caſe is, into the ſame county where the action Pon. 
was laid, and get non eff inventas returned by the 
ſheriff ; then carty ſame to the exigentur of the ſame | 
county, who will make out an exigent thereupon, proclamation 
which muſt be delivered to the underſheriff, to be alſo qu, 


returned as other exigents are. | 
The exigent being returned, the clerk of the out. 
lawries will make out a capias utlagatum into as 
many ſeveral counties as you will, either in England 
or Wales, general or ſpecial; and if the defendant be 
taken he cannot be diſcharged without ſatisfaQtion 
to the plaintiff, or pardon of the outlawty, or re. 
verſing the ſame for ſufficient error. | | 
George the Third, Cc. To the warden of our Superſedeas up- 
priſon of the Fleet, greeting: Yherias H. N. late on reverſal of 
of the pariſh of St. George the Martyr, in the county iI. 
of Miduliſex. Gentleman, otherwiſe called F. . 
of the pariſh of St. George the Martyr, in the 
county of Middleſex, Gentleman, was lately, by vir- 
tue of our writ of exigent, to bur ſhetiffs of London 
directed, outlawed in London on Monday next be- 
fore the feaſt of St. Mark the Evangeliſt, in the 
twenty-fourth year. of our reign, at the ſuit of 
H. M. in a plea of debt for gol.; which ſaid out- 
lawry, for certain reaſons our juſtices at Meſtmin- 
fer eſpecially moving, is reverſed and annulled; 
therefore we command you, That you wholly for- 
bear to ſeize into our hands any of the goods or 
chattels, lands or tenements, of the ſaid F. M. or in 
any wiſe to moleſt him, by reaſon of the outlawry 
aforeſaid ; and if you have ſeized into our hands 
any of the goods or chattels, lands or tenements, of 
the ſaid F. W. by reaſon of the outlawry aforeſaid, 
and not otherwiſe ; that then you deliver unto the 
ſaid F. IF. without delay, the ſaid goods and chat- 
TW | tels, 


tels, lands and tenements, and permit him the ſaid 
F. W. without delay, to go at large, as you will 
.anſwer the contrary at your petil. Witneſs 4lax- 
ander Lord Loughborough, at Wiftminfler, the 28th 

day of November, in the twenty-ffth year of our 

FF hg | 
Superſedeos n 3 the Third, c. To the warden of our 
reverſal lee priſon of the Fleet, greeting : Jhereas, we lately 
bail is put in, commanded you, That you ſhould cauſe to be de- 
5 manded H. N. late of London, Eſq. from huſting to 
huſting, until according to the law and cuſtom of 
\ our kingdom of England, he ſhould be outlawed, if 
be did not appear; and if he did appear, then to 
take him, and keep him in ſafe cuſtody, ſo that you 
might have his body before our juſtices at Meſimin- 
Aer, from the day of Eafter laſt paſt, to anſwer to 
H. P. in a plea of treſpaſs on the caſe, to the da« 
mage of the ſaid H. of 130l. By virtue of which 
faid writ, the ſaid H. N. was afterwards outlawed, 
which ſaid outlawry, for want of the return and 
| flling of our writ of proclamation, is altogether void, 
1 and of no force nor effect in law: And whereas the 
ſaid H. N. hath put in and perfected bail, to an- 
| ſwer the ſaid H. P. in the plea aforeſaid ; T here- 
3 fore we command you, That if the ſaid H. N. be 
} detained in our ſaid priſon, under your cuſtody, up- 
| on that, and no other occaſion, then permit him to 
* go at large, at the peril attending the neglect there- 
| | 1 an, Ge Wa | 
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Proceedings by Original Nuare 
_ . Clauſum fregit, 


HIS practice is equal to the writ of venire 
| Facras in the court of Exchequer, and anſwers 
the ſame purpoſe;'as the ſummons on the original 
; may be left at the defendant's houſe if he does hot 
appear, then iſſues a diſtringas to levy on the 
goods 4.05. and which may be made returnable any 
day in term, and need n:t have 15 days between the 
tefle and return, before the ſtatute of 19 H. 7. c. 9. 
which allowed the writ of capias ad reſpondendum 
in actions on the caſe, a practice was introduced 
in this court, of commencing the ſuit by an 
original writ of treſpaſs, quare clauſum fregit, for 
| breaking the plaintiff's cloſe vi et armis, which 
by the old common law ſubjected the defendant's 
perſon to be arreſted by writ of capias, and then 
afterwards by connivance of the court, the plaintiff 
might proceed to proſecute for other leſs forcible 
injury. This practice till continues, and faves 
the trouble of ſerving the defendant perſonally with 
a writ of capias ; for if the defendant, upon the 
ſheriff's ſummons, left at his houſe, and he having 
returned notice on the writ to the defendant, daes 
not appear, a diſtringas iſſues againſt his goods; 
and it he does appear, the plaintiff may declare 
againſt him in any action he ſhall think proper, 
and after judgment, purchaſe a ſpectal original, to 
warrant the proceedings, which will prevent the 
judgment being arreſted or reverſed. 
Therefore the firſt ſtep neceſſary to be taken is, The firſt teps * 
to make a. præcipe for the curſitor of the county 2 
where defendant dwells, and a memorandum or 
minute on a 2s. 6d. ſtamp, as on other writs. 


E 9 | London, 
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Precipe for the 
original, 


How to proceed | 
on it, 


Original Nuare, &c. 


London, (ſſ.) Original guare clauſum - fregit, for 
John Denn againſt Richard Fenn, late of London, 
hoſier, treſpaſs at London, returnavle before his 
Majeſty's juſtices at J/e/imin/ler, in 15 days of 
Eaſter. Y | J. T. Attorney, 


Take theſe to the curſitor for London, and he 
will make out and ſeal the original, pay, 45. 6d. 
then get a ſummons from the ſheriffs, pay 2s. 44. 
give it to your officer, and be will ſummon defend- 
ant, pay him 5s. each defendant. On the appear- 


ance day of the return, ſearch at the filacer's for the 


appearance; if none, get original returned by the 
ſheriffs, and file ſame with the cuſſos brevium, pay 


44. he will give you a note of the name of the 


cauſe, and ſheriff's return, which take to the fila- 


cer, pay 69.; if the return be notice to the defend- 
ant, then make out a writ of di/{ringas, in the fol- 
lowing form, ingroſs ſame on a 25. 64. ſtampt 


parchment, make a præcipe for ſame, pay ſigning 


with the filacer 25. 6d. ſeal 7d. take it to the 
ſheriffs office, and they will grant a 'warrant to 
diſtrain defendant's goods to the value of 40s. give 
it to your officer, and if he levies, pay him 10s. 


get the aiffringas returned, then make out an 


alias thereon, adding the words as formerly we 
bave commanded you, and if no appearance is en- 


| tered on the return day, which may be on a day 


certain, and being ſigned and ſealed as before, 
ou may move to increaſe the iſſues in the trea- 


fury chamber, or by a ſerjeant, fee 10s. 64. in 
court, the court will give 4o/. or 50. on 


the ſecond diſiringas, provided the debt. be large. 
N. B. The rule ſhould be left with the ſheriff 
with the alias diſiringas, to warrant his levy, If 
you ſhould not have ſufficient returned, then get 
return of the alias, and if no appearance entered, 
make out a plur ies, which being ſigned and ſealed 
as before, move in the treaſury chamber, or by a 
ſerjeant for a further increaſe of iſſues to the 


amount of the whole debt and coſts; draw up mb, 


Original Quare, &c. 


grant his warrant to the officer to diſtrain to the 


amount. Which being done, get return of the 


pluries, and then move, if no appearance entered, 

to ſell the iſſues, purſuant to the ſtatute of 10 Ge, 
3. c. 50. as in p. 532. If the defendant appears, 
_ then declare againſt him, in what action you think 
proper, and proceed as in other actions. N. B. As 
to the venue, if it be a tranſitory ation, may be laid 
in any county, and declare a as in other 

caſes. 


George the Third, &c, To the ſheriffs of Lon- Dining; 


don, greeting: We command you, that you diſ- 


train Richard Fenn, late of, &c. hofier, by all his 


lands and chattels in your bailiwick, ſo that neither 
he, nor any one for him, do intermeddle there- 
with, until you ſhall have another command in 


that behalf from us; and that you anſwer us for 


the iſſues of the ſame, ſo that he be before our 
juſtices at Weſtminſter, on Medneſday next after three 


| weeks from the day of Eaſſer, to anſwer John Denn 
in a plea, wherefore with force and arms he broke 


the cloſe of the ſaid Fohn at London, to the great 
damage of the ſaid Fohn, and to hear judgment for 

his many defaults; and have you there this writ. 
Witneſs, Alexander Lord Loughborough, &c. | 


Londen, Diſiringas for John Denn againſt Ri- Precipe, 


chard Fenn, late of, &c. hoſier, treſpaſs at London, 
returnable on IWdniſday next after three weeks 
from the day of Za/ter. 


and deliver pluries with it to the ſheriff, who will 


$63 


If the defendant appears, he enters it with the Appearance, 


filacer of the county where the original is direct- 
ed; pay 25. 6d.; and to prevent a diſtringas 
iſſuing, it muſt be done on the appearance day of 
the return of the original. 


London, (ſſ.) Appearance for Richard Fenn, late Precipe for the | 
of London, hoſier, at the ſuit of John Denn, to an ppeatance. 


original quare, Sc. returnable in 15 days of Eafter. 
J. K. Attorney. 


N. B. A ns or minute is to be deli- 


vered on a 25. 6d. ſtamp at ſame time. 
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Both days are 
reckoned ĩnclu- 


five for appear - 
ance. 


Venue, 


Original Quare, &c. 


On a clauſum fregit the plaintiff may declare in 
any action. Cooke's Rep. 75. 

Original returnable in one month from Eaſter- 
day, Sunday 20th of April. The defendant not 
appearing Wedneſday following, on Thurſday a 
diſtringas was iſſued. On that day defendant en- 
tered his appearance, and on' Friday morning levy 
was made of 40s. Rule why theſe iſſues ſhould 
not be repaid with coſts, counſel alledging that 
defendant had till Thurſday to appear. Court held 
he muſt appear within four days of the return, 
which are incluſive both of the return day and 
_ die poſt. Rule diſch. Fans v. Coken, H. Black, 

ep. 9. 

You make the original in any county where the 
defendant has goods, and if he appears, you may 
deliver a'declaration — the venue. | 


b Jufants, 


0009051] 


Infants. „„ 


Y the common Jaw, a male or female is called 

an infant till the age of twenty-one years, 
Co. Lit. 171. 6b. ; but by the civil law, the age of. 
ſeventeen years. hid. 5 


An infant may bind himſelf to pay for his neceſ- In what caſes he : 


ſary meat, drink, apparel, neceſſary phyſic, and - at 


ſuch other neceſſaries, and likewiſe for his goo 
teaching and inſtruction, whereby he may profit 
himſelf afterwards; but if he bind himſelf in an 
obligation, or other writing, with a penalty for the 
payment of any of theſe, that obligation ſhall not 
| bind him. C. Lit. 172. a. And if he brings the 
materials to the taylor, there is no need to aver 
that they were ſuitable to his quality. Lat. 157. 
Neceſſaries for an infant's wife, are neceſſaries for 
him, but not if provided in order for the marriage, 
Str. 168.; and upon ſuch contract by an infant, 
an aſſumpſit lies. Lat. 167. Jen. 146. Pal. 528. 
Or, if he gives a ſingle bill for money upon ſuch 
contract, it binds him. 1 Roll. 729. l. 20. Cre, 
Eliz. 920. 1. Liv. 86. The court ſhall judge 
what things are neceſſary. Cro £12, 583, If 
goods not neceſſary are delivered to an infant, wio 
after full age promiſes to pay, he is bound. Str. 
6900. An infant ſhall be charged for a treſpaſs 
done by him, Com. Dig. 3. v. 170. So an infant 
of ſeventeen years of age ſhall be charged for ma- 
licious words. Ney. 120. | | 
If a warrant of attorney be given by an in- If warrant of at- 
fant and another, and judgment is entered up ome "_ 
thereon, the court, on motion, will order the name 1 
of the infant to be ſtruck out of the warrant of on, 
attorney, and ſet aſide the judgment as againſt 
him. 2 Black, Rep. 1133. Motteux y. St. Aubin 
and athers, ee NE 
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566 Ankants. 
How to proſe- An infant is to proſecute a ſuit by his guardian 
cute and defend. or beſt friend, though the term uſed is prochein 
amy, which is next friend; but he cannot defend 
by ſuch next friend, but muſt defend only by 
guardian, becauſe the law ſuppoſes, that where he 
demands or ſues for any thing, it is for his benefit. 
And therefore the law is not ſo watchful in that 
cCaſe of the perſon to take care of his ſuit, as where 
he is to be defended, and may ſuſtain a loſs ; for the 
law is ſo careful, leſt there ſhould be prejudice done 
to the infant, that it will not ſuffer any perſon but 
a guardian to defend for him, who may be called 
to an account by the infant, for his nee 
and behaviour therein. 

And therein there is difference, where an infant 
brings an action in his own right, and wherein the 
right, and for the benefit of another; for if he ſues 
in another's right, as executor or adminiſtrator, it 
ſhall never be aſſigned for error, becauſe it is ſup- 
poſed for his benefit, however, that he can have 
no loſs thereby; but if in that caſe, judgment be 
given againſt himſelf, he himſelf may affign his 
ſuing by attorney for error, becauſe of the perſonal 
prejudice he receives there by. | | 

if joined by Yer if an infant be joined with others, in ſuing 
— in the right of another, the action may be brought 
ther, may be by attorney, for they all make but one perſon in 
brought by at- Jaw, 3 Cro. 377. 
If defendant, in But in all caſes where an infant is 3 
all caſes muſi ſue though it be in another's right, and though joined 
by guardian. with others, he mult ſue by guardian. 
If be »ppe+rs by In all ations real, perſona], or mixed, againſt an 
coy un infant; if he ng by ys it is error. 8 Co. 
58.6. 9 Co. 30. ö. 
Infant diſcharges Infant joined with his Wader in a warrant of 
" m execori0n, attorney which was entered up, and infant 
Ps» En taken in execution, to procure his diſcharge, be 
alone gave a ſecond warrant which was entered, 
and again taken in execution. Rule why the leſt 
judgment ſhould not be let aſide, and the warrant 


of attorney cancelled, Cauſe ſhewn was, that in 
equity 


equity the acts of an infant are often confirmed, 

| ſuch as an agreement to ſell an eſtate, c. But 

the court ſaid, Such acts of an infant are only 

voidable, are allowed in equity to be confirmed, 

but not ſuch as are actually void. A warrant of 

attorney is of the latter deſcription, which the 

court cannot meke good, though there appear cir- 

cumſtances of fraud on the part of the infant. Rule 

abſolute without coſts. Saunderſon v. Marr. H. 

Black. Rep. 75. 2 EY SURE oro | 

If an attorney undertakes to appear for an infant, If attorney un- 
and enters it per atiornatum; it may be amended, e TEE. 
and made per guardianum. Str. 114. 10 by guardian, 
If an infant does not name a guardian to appear Plaintiff may 
by, the court will give leave to plaintiff to do it name ones if in- 


for him fant dues not ap- 


8 | . pear by guardian. 
Plaintiff ſued by capras, entered an appearance ac- where the de- 


cording, &c. defenda'it pleaded general iſſue. Iſſue fendant, &c. is 
delivered with notice of tiial, cauſe ſet down; 2 ink at, the 


* 2 5 lain iff ought to 
Juſt as the cauſe came on, plaintiff diſcovered de- 1 to him to 


| fendant to be an infant of about 17 years old, fo name guardianz | 


that he ought to have appeared and pleaded by , 4h — 
guardian; therefore, if the plaintiff had pro muſt apply to 
ceeded to judgment on this record it would have be court to 
been error. It was moved on behalf of plaintiff, ooh HOY 
that the defendant or his attorney might ſhew 
cauſe why the appearance in the filacer's book ſhould 
not be ſtruck out, and defendant be obliged to 
appear and plead by his guardian, and why the 
record ſhould not re amended conformably thereto, 
and why the plaintiff ſhould not have his coſts o- 
caſioned by the defendant's attorney, who muſt be 
ſuppoſed to know his client was an infant, and 
ſo had led the plaintiff's attorney on to proceed 
thus far erroneouſly; there was an affidavit of the 
fact that H/a/ds was a truſtee for the defendant in a 
ſettlement, and muſt know he was not of age when 
he pleaded. On ſhewing cauſe, it appeared that 
Mads acquainted the plaintiff's attorney that the 
defendant was an infant (but this was after plea 
pleaded), and he not believing it proceeded fo far. 
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with proceſs, 


Cur, In this caſe the plaintiff's attorney ought to 
have applied to the defendant to name a guardian, 
and if he did not in fix days, then plaintiff ought 
to have applied to the court to oblige him ſo to 
do; and it was the Plaintiff's own fault to proceed 
erroneouſly, although no notice had been given to 
him that the defendant was not of full age; 
and if the plaintiff had proceeded to judgment, and 
error had been brought, and afterwards the plaintiff 
had moved here to have made the record right, 
this court would not have done it; and therefore 
as to coſts, there is more reaſon that the plaintiff 
| ſhould pay coſts for being permitted to have the 
record made right, then that the defendant ſhould 
pay coſts to the plaintiff; however, as coſts had not 
been prayed by the defendant, let the defendant 
plead by guardian in fix days, and let the record 
be made agreeably thereunto, without coſts on 
* either ſide, Shipman v. Stevens. 2 MWilſ. 50. | 
If he is ſerved If an infant be ſerved with proceſs to appear 
court will m:ke by attorney, the court will make a rule for him to 
him appear by appear by guardian or plaintiff to be at liberty 


| 568 


guardian. to name one, to appear and defend for him. Barnes 
418. Gladmanv. Bateman. | 
' Cannot, if he An infant who lives with, and is properly 


lives ith bis maintained by her parent, cannot bind herſelf to 
eee Hae a ſtranger for neceſſaries. Common appearance 
ſtranger for ne- ordered, 2 Black. Rep. 1326. Bainbridge v. Pick- 
ceſſaries. ering. | | | 
Before declara= The writ may be ſerved at the ſuit of the infant, 
m— git but before declaration a guardian muſt be appointed 
dc. by the court, which is done either by taking the 
guardian and infant before a judge at his chambers, 
who mult be preſent, or by petition ; if by petition 
it is thus; = Lis. 3 | 


Ankants. 
Ia the Common Pleas. | 
A. B. the , plaintif, 


and 
C. D. defendant, 


To the Right Honourable Alexander Lord Lough- 
borough, Lord Chief Fuſtice of his Majeſiy's Court 


of Comms Pleas, | 


The humble petition of J. B. the younger, an 
infant under the age of twenty- one years, the 
plaintiff in this cauſe, 


Sheweth, 


That your petitioner has, as he is adviſed, Petition to aſſiga 


good cauſe of action againſt the abore-named — to 


C. D. for aſſaulting, beating, wounding, 


ill- treating your petitioner; and that your peti- To be ingroſled 
tioner has ſome time ſince commenced an action eee 6d. 
againſt the ſaid C. D. for the ſame; but in regard ft Peer. 


that your petitioner is an infant under the age of 
twenty-one years, 


Your petitioner therefore moſt humbly. 


prays your Lordſhip, to aſſign unto 


him, G. F. of, Cc. merchant, your 


petitioner's father, as and for your 
petitioner's guardian, to proſecute the 
ſaid action againſt the ſaid C. D. 


And your petitioner ſhall ever 
pray, c. 


| Underneath which petition write- the following 
acceptance: 


do hereby agree to accdpe to be the guardian Acceptanct 
to the above-named A. B. an infant, according to | 
the prayer of the above petition, G. F. 


Witneſs J. G. attorney for plaintiff. 


N. B. The infant muſt ſign the petition. 
„„ 
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570 ets Infants. 

1 Fi. G. of, &c. gentleman, attorney for the plain. 
| tiſt in this cauſe, maketh oath and ſaith, That 
To be ingroſſed A. B. the above-named plaintiff, did on the 


on a treble 6d. day of duly ſign the petition hereunto an- 


amp. nexed, in the preſence of this deponent: And this 


deponent further faith, That he was alſo preſent, 
and did ſee G. F. the perſon mentioned in the ſaid 
petition, duly ſign the acceptance or agreement 
there underwritten, in order to his being a guar- 
dian to the ſaid A. B. the younger, | 

Where to take Take the petition and affidavit to the judge's 
petition, c. chambers, who will thereupon make his admiſſion 
for plaintiff to proſecute by his guardian, pay 125. : 
take ſame to the prothonotaries office, and enter it 
on their remembrance roll, pay 25.; leave admiſ- 
ſion there, and when you declare, annex a copy of 

the admiſſion to the declaration. | | 
The form ofthe London, (ſſ.) C. D. late of London, yeoman, was 
declaration. attached to anſwer A. B. in a plea of treſpaſs on 
the caſe; and whereupon the ſaid A. B. by G. B. 
who is admitted by the court of our Lord the 
King here, to proſecute for the ſaid A. B. who is 
within the age of twenty-one years, as the next 
friend of the ſaid J. B. complains, For that whereas 
(the ſame as in other caſes); wherefore the ſaid 
A. B. ſays he is injured, and hath ſuſtained da- 
mage to the value of 100. and therefore he brings 

his ſuit, Qc. | | 


ven. & ha. corp, In the venire and habeas corpora juratorum, ſay 


A. B. by his next friend plaintiff, or C. D. by his 
next friend defendant. 5 
This is the only difference in the ſuit (except 
in the jurata), there you make the plaintiff p- 
pear by his next friend, or the defendant, if it fo 

happen. 1 


Delis | It has been ſaid, that an infant cannot defend 


without a guardian; therefore you muſt either take 
dim and the guardian before a judge to be admitted, 

or it may be done by pætition, as follows, naming 

the cauſe. | | 


Te 


TW . 


To the Right Honourable Alexander Lord Lough- 
borough, Lord Chief Fuſlice of his Maje/ly's Court 
of Common Pleas, A, | 


| The humble petition of C. D. an infant, under 
the age of twenty-one years, | 


| Sheweth, BOD | 
That the plaintiff hath lately commenced an 


action at law againſt your petitioner, for [here ſet Petition toaffign 


a guardian to dee 


forth the cauſe of action], and your petitioner is EY 


adviſed and believes that he has-a good defence to 
make thereto; but in regard your petitioner is an 
infant, 1 l 6 
Your petitioner humbly prays your Lord- 
ſhip would be pleaſed to aſſign G. H. 
of, &c. as his guardian to defend his 
ſuit, N | | 
And your petitioner ſhall ever 

| prays”: . 


I do accept and agree to be the guardian of the Affidavit is alſo 
ſaid C. D. an infant, according to the prayer of a eee = 
the above petition, 8 | dio proſecute, 

Witneſs, F. G. GA - = 
Take the petition and affidavit to the judge's 
chambers, leave it there for his admiſſion, pay 125. 
then take the admiſſion to the prothonotaries office, 

and enter it on a remembrance roll, pay 2s.z 

annex a copy of the admiſſion to the plea. Enter 
appearance with the filacer (except in egeament), | 
then with the prothonotaries. 

And the ſaid C. D. by G. H. who is admitted Plea of infancy 

by the court of our Lord the King here, to defend per guardian. 
for the ſaid C. D. who is under the age of twenty- 

one years, comes and defends the wrong and in- 

Jury, when, &c, and ſays, That he the ſaid C. at 

the time of the- making the ſaid ſevera] promiſes 

and undertakings in the ſaid declaration mention- 

ed, was under the age of twenty-one years, 10 
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| 572 = | : Infants. 


wit, of the age of nineteen years, and no more, 
to wit, at London aforeſaid, &c. and this he is ready 
to verify; wherefore, &c. if, Sc. T. V, 


V. infant appears If an infant appear and plead by attorney, and 
- an« pleads by at- plaintiff finds it out, he may in vacation time ap- 


n ply to a judge fo: a ſummons (or in term for 2 
bow to proceed, Tu 


fendant may within fix days have a guardian ap- 
pointed him to defend, or that plaintiff may be at 
liberty to name one for him; but thjs will be too 
late after trial, Bornes 413 Kerry v. Cade, 
If infant does not If defendant does not appear by guardian in 
appear by kuer- the time allowed by the rules of the court, the 


Gan: how ele plaintiff muſt procure an affidavit of the ſervice 


tiff is to proceed 


in vacation, of the copy of the writ, and that defendant is an 


infant, and hath not appeared; upon which the 
Judge, without your taking out a ſummons, will 
make an order, . That unleſs the infant appears 
* within fix days after perſonal ſervice of the order, 
& plaintiff may aſſign John Doe for guardian, and 
c, enter appearance for defendant ;”” and upon affida- 
vit of the ſervice of this order, and ſhewing the 
original, the judge will make the order abſolute; 
then an adn.iffion is drawn up and filed as afore- 
ſaid, | 


Infant plaintiff - It is clear that the infant plaintiff, who ſues by 


not liable to cofts, prochein amy, is not liable to coſts, becauſe he can- 
og at "not, while under age, diſavow the ſuit; but the 


5 prochein amy is liable, Sir. 548. Barnes 128.; and 


if it appears to the court that he is not of ſufficient 


ability to pay the coſts, the court will order ano- 
ther, who is, Str. 708. The prochein amy is liable 


to coſts for not proceeding to trial. Englefield v. 


Infant defendant Round. Cocke's Rep. 32. But an infant defendant 
Is liable to coe, (although he names à guardian) is liable to coſts, if 


al:ho? he names the verdi be againſt him. | Dy. 104. 1 Buijtr, : 


a guardian, 


189. Str. 1217. 


Statute 


le), to ſhew cauſe why the appearance ſhould not 
be ſtruck out and the plea ſet aſide, and that de. 


DI ©&5 © ww 


98 


5 1 4 7 7 3 
Statute of Limitations. 

'F the plaintiff is a foreigner, and doth not come The ſtatute nes | 
to Enylard in fifty years, he has ſtill ſix years agsiaft a plalatiff = 
after his coming into England to bring his action; ho is a foreign» 
and if he never comes to E.gland himſelf, he has er, until he 
always a right of action while he lives abroad, and ee into this 
ſo have his executors or adminiſtrators after his 
death. Strithorſt v. Grame. 3 Wilſ. 145. 

It was held, that a capias ad reſtondendum, which Capias is the 
was given in evidence to fave the ſtatute, without je a gens 
an original, was the true commencement of a ſuit e 1 
in this court; for per Gould, J. the original muſt be | 
preſumed, for it immediately precedes the capras. 
3)Vilſ. 465. Leader v. Meoxon, and per Blackſtone, F. 
every body now underſtands that a capias is the com- 
mencement of a ſuit in this court ; and that there is no 
neceſſity to file an original, but in caſe of outlawry ; 
and the court always intends that an original 
has regularly iſſued, whereupon the capias is ground- 
ed, ſo that a capias in this, and all other ſtatutes of 
limitations, is ſufficient evidence of an original. 
2 Black. Rep. 925. S. C | | - 

An attachment of privilege ſued out, returnable Attachment of 
in cight days of the Purification, was replied to the privilege,though 
ſtature of limitations; upon demurrer, it was held, general ien 

z Upon » 5 general return 
that it was not a nullity, but merely informal, which day, held good to 
the court on application would have amended ; and ſave the ſtatute. 
that a ſuit actually begun, however informal or ir | 
regular, is ſufficient to ſtop the ſtatute of limitation. 

Judgment for plaintiff. 2 Black. Rep. 1132. 

Leadbetter v. Markland. 95 5 TED 

It is laid down in all the books, that an original 
muſt be ſued out, but the determinations of the caſes | 
above ſtated have ſhewn otherwiſe; therefore ſue 
out 2 common capias (a memorandum or minute on 


a 25, bd, ſtamp muſt be filed), and get it ſigned and 
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574 Sͤtatute of Limitations, 


ſealed as uſual, then leave it at the ſheriff's office 
for a return of non e inventus; which being done, 
apply to the prothonotaries clerk for a roll, and 
| enter thereon thus: 2 Lai 
Entryofacapia, England, (ſſ.) The lord the King bath ſent © 
his ſheriffs of London his writ cloſed, in theſe words; 
to wit, George the Third, &c. (to the end of the 
capias and filacer's name); then ſay, At which day 
came here the aforeſaid A. (the plaintiff) in his pro. 
per perſon, and the ſheriffs, to wit, William New. 
man, Eſquire, and Thomas Baker, Eſquire, ſheriff 
of the ſaid city, returned, that the aforeſaid C. D, 
was not found in their bailiwick, and the ſaid C. 
did not come. Take the roll to the prothonotaries 
office, docket it, and pay 25.; file the capias with 
the cuſſot brevium, pay 4d. | 

Attachment in An attachment of privilege is in the nature of an 
nature of an _ original writ, and when replied to, in order to ſave 
| wan it is the ſtatute, it is ſufficient to ſhew the teſte thereof, 
ſufficient to ſhew Without any continuances, to the time of the decla- 
the teſte, ration, 1 Vi. 167. in error from C. P. Styt 
| 373. 401. but if a lat. or a clauſum fregit be re- 
plied, it muſt be ſhewn that it was continued pro- 
perly to make the foundation of the ſuit, Carth. 234. 

and of that opinion was the court. 18 


Satisfaction. 
Satisfaction, SATISFACTION is either given of a recompence 
"os for an injury done, or elſe where a judgment is 


had againſt the perſon who pays the money upon 
it, the plaintiff then gives a warrant of attorney io 
acknowledge ſatisfaction for him upon the record 
A guardian may Of his judgment. A guardian for an infant may 
acknowledges acknowledge ſatisfaction for a debt, which 3 
guardian he hath recovered for the infant. Lily's 
; Reg. 606. 4 
Warrant of at- To J. B. and C. D. attornies of the court of 


torney. „ Common Pleas at Meſiminſſer, eee or ſeverally, 


To be ingroſſed * 
en a 65, lamp. or to any other attorney of the ſame court. 
| i IJ heru: 


gi 


Statute of Limitations, 


Whereas I. G. of, Ge. Gentleman, heretofore, 
{videlicet) in ot about the term of St. Hilary, in 


the 29th year of the reign of his preſent majeſty, 
obtained judgment in his majeſty's court of Com 
mon Pleas, at We/lmin/ler, againſt John Denn, of, 
&c. Eſquire, for 1000/. debt and 63s. damages, 
as by the ſaid record thereof may appear: And 
whereas the ſaid J. G. hath received ſatisfaction 
for the ſame, Theſe are therefore to defire and 
authorize you, the attornies above- named, or any 
one of you, or any other attorney of the ſame court, 
to acknowledge and enter * ſati;f.Ction upon the 


record of the ſame judgment, and for your ſo 


doing, this ſhall be your ſufficient warrant and diſ- 

charge in that behalf, In witneſs whereof I have 

hereunto ſet my hand and ſcal, this day of 
1790. 


Sealed and delivered, &c. | | 

| Put in the margin the day judgment was ſigned 

and the No. roll filed. | Os” : 
In term, apply to the clerk of the treaſury, if $atisfaQion how 


your roll is filed and judgment complete, for the Sin entered in 
erm. 


roll, who will take ſame into court, and the ſecond- 


ary will enter ſatisfaction thereon, pay 16. per hun- 
dred for the poor's box, 25. to the prothonotary, 


and 15. to the ſecondary, | | 


In vacation, apply to the clerk of the judgments, In vacation. | 


Mr. Licktarrow, who will prepare a fiat, and at- 


tend with the attorney before a judge, who ſigns it; 
then the clerk of the judgments will enter ſatisfaction 


on the roll, and he takes for all the fees, 1“. 75. 8d. 
But if the judgment be above ten years ſtanding, he 


will take 5s. more, as an extra fee due to the clerk _ 
ol the treaſury, | | | 


Tjectmenr, 
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L 576 1 \ 
Eyjectment. 
The nature of HIS action is an invention by the court, - 
the action. (though fictitious) for the advancement of 
juſtice, and to force the parties to go to trial upon 
the merits, without being entangled in the nicety of 
pleading on either ſide. 5 | 
The plaintiff and defendant are, in the firſt in- 
| ſtance, merely nominal, where there is a tenant in 
| poſſeſſion, and the leſſor of the plainiiff and the tenant 
; | in poſſeſſion, are ſubſtantially and in truth the parties 
| | to the ſuit. l 8 
The great advantage of this fictitious mode is, 
that being under the controul of the court, it may 
be ſo modelled as to anſwer in the beſt manner every 
end of juſtice and convenience. 3 Burr. 1290. 

It is a poſſeſſory remedy, and only competent 
where the leſſor of plaintiff may enter, by proving 
a poſſeſſion within twenty years, or accounting for 
the want of it under ſome exception in Stat. 21 
Fac. 1. c. 16. 1 Burr. 60. i, 


How to proceed if no Tenant in poſſeſſion. 


How to proceed, Tf there be no actual tenant or occupier of the 


| If no tenant in | . . h 
iT ands (except in the caſe of lanulord and tenant, where 
— hay — the landlerd has a right of re-entry as upon a leaſe, 


2. where half a year's rent is left unpaid), the mode of 
proceeding will be by ſealing a leaſe on the premiſes; 
and it is firſt neceſſary that the claimant do take 
poſſeſſion of the lands, by making a formal entry 
thereon, to impower him to conſtitute a leſſee for 
years; and being in poſſeſſion of the ſoil, he, there 

; on the land, ſeals and delivers a leaſe for years to 
; ſuch leſſee, and having thus given him entry, leaves 
him in poſſeſſion of the premiſes, This leſſee is to 
ſtay upon the land, till the prior tenant, or he who 
had the previous poſſeſſion, enters thereon, afreſh, 


and ouſts him, or till ſome other perſon (either by 
: | | Cy accident 


%. 


Ejeamnent, 


accident or agreement before hand). conjes apo wo 


land, and turns him out, or ejects him. For this 
injury the leſſee is entitled to his action of ejectment 
ainſt the tenant, or the caſual ejector, whichever 


it was that ouſted him, to recover back his term 


and damages. 


7 


There is no inſtance of 4, vacant poſſeſſion Defencs. 


(except ſuch as are within the Stat. 4 Ges. 2. c. 28.) 
can be adduced, in which any perſon claiming title, 


path been let in to defend; for he who carl firſt 


ſeal a leaſe on the premiſes, may obtain poſſeſſion, 


and any other perſon claiming title, may eject him 


if he can, and by the conſtant practice, no defence 
can be made in this caſe, but by the defendant in 
the ejectment, which is a real ejector. Ex parte 
| Beauchamp and Burt, Barnes 177. 

But this rule is not to be extended farther than 
to prevent mere ſtrangers from being admitted as 
defendant. Eppinaſſe, L. N. P. 160. Therefore 


a purchaſer o 


paid, was held to be inadmiſſible as a defendant, 
Quoted in 3 Burr. 1291. 5 ” 
Suppoling A. to be the perſon claiming title to 


dhe premiſes, he may, if he pleaſes, ſign the follow. 


ing letter of attorney to impower D. to execute 2 
leaſe in his name, of the premiſes in queſtion, to 
E. F. which is done upon the premiſes, .D. and 
E. F. being only thereon; then D. after having 

executed the leaſe to E. F. leaves him in poſſeſſion 
of the premiſes, who is turned out by G. H. ta 


whom, whilſt on the premiſes, E. delivers a decla- 


ration in ejectment. 


a reverſion, which ſeemed to be a 
pretended title, and where no rent had ever been 


© Know all men by theſe preſents, that J A. B. of, Ec. The form of the' 


gentleman, have made, ordained, conſtituted, and letier of attorney, 
appointed, and by theſe preſents do make; ordain, 46's 


| conſtitute and appoint C. D. of, Cc. hoſier, to be 
my true and lawful attorney, for me, and in my 
name, to enter into and take poſſeſſion of a certain 
meſſuage late in the tenure or occupation of G. F. 


and J. H. ſituate and being in the pariſh of, &c. 
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378 Ejeament. | 
in the county of Oxford, but now untenanted, and 
after the ſaid C. D. hath taken poſſeſſion thereof, 
for me, and in my name, and as my act and deed, 
to ſign, ſeal, and execute a leaſe of the ſaid premiſes, 
with the appurtenances, unto E. F. of the pariſh 
of, Cc. maltſter, to hold the ſame unto the ſaid E. 
F. his executors, adminiſtrators, and aſſigns, from 
the day of laſt paſt, before the 
date hereof, for the term of five years, at the yearly 
rent of à pepper-corn (if lawfully demanded), ſub- 
ject to a proviſo, to make void the ſame on pay- 
ment by me of the ſum of ſixpence to the ſaid E. F. 
In witneſs, c. | 1 
„„ „em, Ne. | 
The leaſe, This indenture made, &c. between A. B. of, &c. 
| gentleman, of the one part, and E. F. of, &c. of 
the other part, witneſſeth, That the ſaid 4 B. for 
and in conſideration of the ſum of 5s. of Jawful mo- 
ney of Ereat Britain, to him in band paid by the 
ſaid E. F. at and before the ſealing and delivery of 
theſe preſents, the receipt whereof the ſaid A. B. 
doth hereby acknowledge, hath demiſed, granted 
and to farm let, and by theſe preſents 4th demiſe, 
rant, and to farm let, unto the ſaid E. F. his exe- 
5 cutors and adminiſtrators, 4 that meſſuage, c. 
ſituate and being in the pariſh of in the 
county of Oxford, late in the poſſeſſion of J. K. but 
now untenanted, to have and to hold the ſaid meſ - 
| ſuage and premiſes hereby demiſed, with the appur- 
tenances, from the * day of laſt paſt, 
before the date hereof, for and during, and unto the 
full end and term of five years, from thence next en- 
ſuing, and fully to be complete and ended, yielding 
and paying therefore yearly, and every year, during 


es tthe ſaid term, unto the ſaid A. B. or his affigns, the 
2 rent of one pepper- corn, if lawfully demanded, at 
conan bay of oe 5 

Proviſoe.. Provided always, and upon this condition, that if 


the ſaid A. B. ſhall at any time or times hereafter 
tender, or cauſe to be tendered, unto the ſaid E. F. 
his executors or adminiſtrators, the ſum of 64. — 


* 


Eſenment. 579 


then this preſent indenture ſhall be void, and of 
none effect (any thing herein contained to the con- 
trary in any wiſe notwithſtanding). In witneſs 
whereof the parties hereto have interchangeably ſet” 
their hands and ſeals the day and year firſt above 
written. 1 | „ 
Sealed and delivered as the act and deed of the 
above- named A. B. by C. D. of - 
the county of boſier, by virtue of a 
letter of attorney to him for that purpoſe. 
made by the faid 4. B. bearing date the 
"day of” > inſtant, being firſt 
duly ſtamped in the preſence of 1 


If there be no letter of attorney made, then the If no letter of 
owner of the land muſt go upon it before the eſ- a*torney. 
ſoign-day of the term, and there ſeal and delivera _ 
leaſe to a friend of his as tenant, and at the ſame 
time, deliver him poſſeſſion of the premiſes. This 
being done, get another perſon (a friend) to go 
upon the premiſes, and turn out the tenant, by 
thruſting him off the premiſes, and afterwards let 
ſuch ejector remain on the premiſes, and whilſt he 
continues there, ſerve him with a declaration in 
ejectment, in which make the tenant the plaintiff, 
the landlord the leſſor, and the actual ejector the 
defendant, and declare on the demiſe in the leaſe, 
and write a notice at the foot of the declaration, 
to appear and plead as hereafter. 5 

The declaration is the ſame as others, only in- peclaration. 


ſtead of John Doe and Richard Roe, the plaintiff and A memorandem 


defendant are, in this caſe, the real perſons; as for on a 25. 64. 


inſtance, E. F. the leſſee of tbe premiſes, will be emp de be filed. 


with the ſeconde 


plaintiff, and G. H. the defendant; A. B. will be ay. 
the leſſor of the plaintiff; and inſtead of the com- 
mon notice at the end, put this: | : 


Mr. = H. | F | 4 Os 
| Take notice, that unleſs you appear in his Ma- 
jeſty's court of Common Bench, at Weſtminſter, 


withia the fiſt four days of next Trinity term, at If in the cou 


Pp 2 | the uu, eight days, 


0 


| 
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the ſuit of the above-named plaintiff, Z. F. and 
plead to this declaration in ejectment, judgment 
will be thereon entered againſt you by default. 


- 


Yours, &c, | C. F. 


Atſter ſervice, After ſervice, there need no affidavit of theſe 
how to proceed. facts or of ſervice, nor any motion for judgment; 
but on the firſt day of term give a rule to plead, as 
in common caſes, and at the expiration, if no ap- 
pearance and plea, ſign judgment. 

N. B. This is more conciſe and different from 
the King's Bench practice, as that court requires 
an affidavit of all the facts, and motion. | 


Of Notice to quit. 


When notice to WHERE the tenant holds the premiſes of the leſſor 
444 8 of the plaintiff, it is ſometimes neceſſary to give him 
notice to quit poſſeſſion, in order to maintain an 

ejectment. Here we may obſerve, that demiſes, 

where ns certain term is mentioned, are held to be 

tenancies from year to year, which neither party can 

determine, . without reaſonable notice to the other. 

This notice is, in moſt counties, /ix m:nths pre- 

ceding that part of the year when the tenancy 
commenced ; and therefore it hath been holden, 

that half a year's notice to quit poſſeſſion muſt be 

given to ſuch tenant, before the end of which time 

the landlord cannot maintain an ejectment (unleſs 

the tenant has attorned to ſome other perſon, or 

done ſome act diſclaiming to hold as tenant, in 

which caſe no notice is neceſſary). And the ſame 

ix law will apply to the executor of ſuch a tenant. 
When no notite 2 Wilſ. 25, But after the expiraticn of a leaſe for 
is requiſite.” A certain term, the tenant continuing in poſſeſſion 
is deemed a treſpaſſer; and therefore an ejectment, 

. ___ which is an action of treſpaſs, may be brought 
Mortgagee. without any notice to quit. So a mortgagee need 
f not give any notice to quit, if he only mean to get 
into the receipt of the rents and profits, even 
| >; though 


1 


| 
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though the mortgage be ſubſequent to the leaſe; but 
in ſuch caſe, he will not be ſuffered to turn tje 
tenant out of poſſeſſion. White ex dem. Whateley v. 
Hawkins, M. 14 Geo. 3. Vide Doug. Rep. 25. 

Per Wilmot, C. J. and totam curiam. It has Halfa year's no- 
| been doubted of late years, (and it is now reſolved tice mattbegiren 
in this caſe) that half a year's notice to quit poſſeſ- will, 1 
fion muſt be given to a tenant at will, before the 
end of which time an ejectment will not lie to 
turn him out of the farm. The ſame law was held 
in the caſe of an executor of a tenant at will, _ . 
Parker dem. Walker v. Conflable. 3 Wilſ. . . 
The notice to quit muſt be at the end of the 
year. Right v. Darby. Term Rep. K. B. 17. 

160. | „„ 

If a landlord give notice to his tenant to quit at When double 
the expiration of the leaſe, and the tenant hold over, vent. 

he is entitled to doublerent. Meſſenger v. Armſtrong. 

Term Rep. K. B. 1 JV. 53. Vide my Infir. Cler. 

I. S. % ðᷣͤ K . 9 

By the cuſtom of London, if the premiſes are Cuſtom of 

above the yearly rent of 40s. half a year's notice Lenden. 

muſt be given to quit; if under 40s, a quarter's 

notice. 2 Sid. 20. | 


How to proceed where there is a Tenant 


in poſſeſſion. 


b WHERE there is a fenant in poſſeſſion, no actual Where the ls F 
I | | a tenant in poſ® | 
teaſe is made, entry or ouſter by the defendant, but — 


all are merely ideal, for the ſole purpoſe of trying is neceſſary, 
the title; therefore, in order to proceed againſt him, 
prepare a declaration, ingroſs it on a treble N 


ſtampt paper, the copy of which (upon ſtamp), you | | 
ſerve the tenant with. Thele declarations on one ; = 
demiſe are printed, and may be had at the Sta- | A 
toner's, | . | - Fr 


If there are more tenants than one, each tenant N 
muſt be ſerved with a copy; but if the man is not 
at home, his wife may be ſerved. 2 Black. Rep. 

| | FP P 3 | 800, 
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goo. Geadrigbt v. Thruflout. Barnes 198. 194. 
2 Wil. 263. If the tenant himſelf be ſerved, it 
need not be on the premiſes; nor if the wife be 
ſetved. . | 
May be.ſerved It may be ſerved on the tenant's father, ſon, 
8 daughter, ſiſter, or ſervant, on the premiſes, pro- 
Ke. vided the tenant acknowledges the receipt there, 
which mult be contained in the affidavit. Barnes 
176. Roe v. Doe. At the time of ſervice, read over 
or explain the notice at the foot thereof, . 
Abſconding te- If the tenant abſconds, or keeps out of the way, 
Ante, &c. to avoid being ſerved, it is uſual to ſerve a de- 
| claration on ſome perſon reſiding at th:s houſe, or 
if that cannot be done, to- affix the ſame on his 
door, and then, upon an affidavit of the circum- 
ſtances, to move the -cquit for a rule, why ſuch 
ſervice ſhould not be deemed ſufficient; and 
the court will preſcribe the mode of . ſerving the 
| rule, which is generally made abſolute on an af- 
| fidavit of the ſervices Barnes 188. 190. Rot v. 
2 i «.. 
„ In eje d mente in By rule T. 32 Car. 2. It is ordered, That 
1 _ {Ann the plaintiffs or their attornies, or the parties 
| 9s © be tolg Which cauſe declarations to be-delivered in ejed 
when to appear. ment, in the county of Midaleſex and London, 
| upon ſuch delivery thereof, ſhall tell the tenants 
kN in poſſeſſion of the tenements in queſtion reſpec- 
1 tively, that they are to appear by an attorney of 
| this court, in defence of the title thereof, in the 
beginning of the term next after the delivery of 
ſuch declaration. 7 
Per Cur. An ejectment on a vacant poſſeſſion 
in Landen or Middleſex on the new act may be 
moved at any time in term; and is not within this 
rule, which relates only to declarations in ejectment 
ſerved upon tenants, in poſſeſſion. Negative v. 
Poſitive, Barngs 172. | | 


Caſes 


1 Caſes reſpecting the Service. 


 Serjeant Kettlely moved, upon an affidavit of ten- What is good © 
dering the declaration to Jane Reyno/ds widow, ſervice. | 
which ſhe refuſing to accept, it was left on the a 
floor in her preſence; and ſhe retiring into a par- 
Jour, and ſhutting the door, the perſon ſerving read 
the ſubſcription aloud, ſo as ſhe might hear it, 
which was held ſufficient, Barnes 185, Bagſhaw 
v. Toogood, | 


Mrs. Northcot the tenant in poſſeſſion, a ſingle Secreting 6 


woman, abſconded, and ſecreted herſelf in the meſ- 
ſuage in queſtion, and could not be perſonally ſerved; 
a rule was made to ſhew cauſe why ſervice on the 
ſervant at the houſe ſhould not be good; the rule 
to be ſerved in the ſame manner. Barnes 188, 
Short v. King, 2 Fi 
| Where the tenant and his wife both abſconded, Where tenant 
and could neither be ſerved, and it appeared that 20g e. both 
they had left a woman ſervant in the houſe on tde 
premiſes, in whoſe preſence a declaration was fixed 
up ; the court made a rule for the tenant to ſhew 
cauſe why ſervice on the ſervant ſhould not be 
deemed good, and directed the rule to be ſerved in 
that manner. Barnes 188. Dem. of Preſton. „ 
On affidavit that Lydia Brooke, widow, abſconded Perſon came in 
to avoid being ſerved, and came into the houſe 'urreptitioully. ' 
ſurreptitiouſly, and ſervice on her ſon who was her 
ſervant and manager and lives in her family; rule 
was granted why ſervice on her ſon and ſetvant 
ſhould not be deemed good ſervice, and leaving 1 8 
copy at her houſe. Roe v. Doe. Barnes 190. NP 


II a declaration is tendered (through a window) Declaration ten- 
and refuſed, and violence threatened, if he did not dered through a 


get off the land.; the declaration being laid on the N 


ground in the preſence of Mighiman the tenant and 
his man, whom J/ightman ordered not to take it 
up, the court held that theſe circumſtances amount» 
| Ed io good ſervice, Halſal v. Medguood. Barnes 
174. N 
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554 Ejeament. 
Service on wife, Service on the wife of wow: as ſhe informed 
deponent, and as he verily believes, is good. Doe v. 


5 | Roe. Barnes 194. 
Wines - Afidavit of ſervice on wives of A. and B. who | 


or one of them are tenants, bad. Barnes 174. 
i v. Greenſmith. 


80 on A. B. tenant or C. his wife. Ibid 7% 
Birkbeck v. Hughes. 


Tenant ub Tenant, unmarried man, abode; and left ſer- 
Fonds, | vant in the houſe; on affidavit that a copy was 
928 ſerved on the ſervant, and another affixed on the 
. ſtreet· door, the court made a rule for Judgment, 


. | Smalley v. Neale. Barnes 173. 
Delivered tos Declaration delivered to the daughter of tenant 
— in poſſeſſion, and acquainted with the contents, 

the tenant afterwards acknowledged the receipt 
| of it, held ſufficient ſervice. Scrape v. Hunt. Barnes 
175. So where left with the father, the tenant 
acknowledged the receipt of it. Roe v. Doe. Barnes 

176, 
Tendered to the 8 tendered to wife upon the premiſes, 
wife on the pre- ſhe, was acquainted with contents through a 
miſes through a window, which ſhe refuſed to open, or receive the 


window; ſhe/ re- 
ſuſed to receive declaration, declaration left on the outſide ledge of 


Feu, and it w® the window. The perſon who tendered the de- 


3 claration ſwore that he heard the woman's voice 
l diftinaly through the window; and was well 
aſſured ſhe heard what he ſaid by the anſwers ſhe 
gave 'him, held ſufficient, Farmer v. Thruftout, 

Barnes 180. 
Tenint eeknow- Tenant in poſſeſfion acknowledged on a Sundey 
ledge receipt on the receipt of declaration delivered to his daughter, 
* Sunday god. and ſheacquainted with the contents, held ſufficient | 
: ſervice. Goodlitle v. Thruflout, Barnes 183. 
The like rule On affidavit, that one of the tenants was a luna- 
gronted on ſer- tick; that one C. lives with, tranſacts her buſineſs, 
| — and has the ſole conduct — and of her per- 
the care of a fon, but would not permit deponent to have acceſs 
losstie. to her with the declaration in ejectment; whereupon 
it was delivered to C. rule that ſhe and C. both ſhew 
cauſe why this ſervice ſhould not be bod, and fev- 
> vice 


| = ; 
vice of this rule on him be deemed good ſervice. 

Barnes 190. Doe v. Roe: dem. Wright. 18 5 
On affidavit that a perſon tendered a copy of Tender to the 
the declaration to the wife of the tenant in poſſeſ- t - 2 
ſion in the ſhop, and would have read to her the fuſed to hear it 


notice to appear, but ſhe refuſed to hear it, or to read, or receive 


l I f the declaratio 
receive the declaration, and ſaid ſhe would have n belog loſt? 


nothing to do with it, and turned out of the ſhop held good. 
and ſhut the door after her, whereupon the decla- 
ration was left in the ſhop. The court thought it 
ought have been read aloud in the ſhop, but made 
a rule to ſhew cauſe why this ſhould not be deemed 
good ſervice; and in a few days after the court 
made a like rule on an affidavit that the tenant kept 
out of the way to prevent being ſerved. Doe ex 
dem. Neal v. Roc. 2 Wilſ. 263. : f 

The attorney ſhewed copy of declaration to the copy thewn to 
wiſe of tenant, in his abſencez acquainted her the wife, who 
with the contents, and would have read the notice; ic. © and read 
but ſhe ſaid ſhe could read it herſelf; took it Se 
from him, and run- her eye over it as if ſhe read- 
it, held good ſervice. Goadrigbt v. Thruſlout. 2 
Black. Rep. 800 | 
On affidavit, that ſenant in poſſeſſion ſecreted The like rule on 
| himſelf, to prevent his being ſerved with ejectment, the ſervice of 
and could not ſerve it, though frequent endeavours g gegn, tens 
had been uſed ; and that the declaration had been haviog ſecreted 
delivered to his daughter (who kept his houſe, be- bimſclf, 
ing a public houſe) ; and that ſhe was acquainted 
with the contents of the ſubſcription; a rule was 
made, for the tenant to ſhew cauſe why ſuch for- 
mer ſervice ſhould not be deemed good ſervice ; the 
rule to be ſerved on the daughter at the houſe, 
Barnes 192. Fenn v. Denn. - 

Service on the churchwardens and overſeers of Service on 
the pariſh, who rented an houſe for harbouring charcbweardene 


ſome of the pariſh poor, and did not otherwiſe —— 


occupy the houſe, than by placing the poor in poor - houſe, held 


it, deemed ſufficient, Barnes 181. Tupper v. 89% 


Doe, \ | 


of 
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5 Of the Time of Service aud Natice ts appear, | 


| When. to be de- All declarations in ejectment muſt be delivered 
Livered or ſerved. igfore the ſſoig a day of the term, otherwiſe 'plaintiff 
2 87 cnnnot have judgment. Roe dem. Bird v. Du, 
x Barnes 172. 2 bs 
County,  _ So in the country, it muſt be ſerved beate the 
» effeign day of Hilary or Trinity term, or he is not 
bound to plead, ſo as to go to trial at the aſſizes; 
but the delivery on a Sunday, or efſaign day of 
that term wherein defendant is to appear, will 
| not do. DS | t N 
When motion to If a country ejectment is ſerved on the tenant to 
be made, appear in Michae/mas or Eaffer term, the plaintiff 
75 muſt make his motion for judgment in that term be 
has made the notice for his appearance, or he can have 
no rule for judgment, | „„ 
When to make If the piemiſes be in Londen or Middleſex, the 
the notice to ap· wotice muſt be made to appear the firfl day of the 
ans next term after ſervice 5 for if made generally, the te- 
| nant in poſſeſſion has the whole term to appear in; 
but if the tenements lie in any other county, the 
notice muſt. be to appear as of the zext term ge- 
ah 50 07 i 
Declaration in London, (ſſ.) Richard Roe, late of London, yeoman, 
* was attached to anſwer Jobn Doe in a plea, where - 
x fore with force and arms, &c. he entered into five 
meſſuages, and one acre of land, with the appurte- 
To be ingroſſed nances, in the pariſh of Saint Dunſtan in the Mell, 
on a treble penny in the ſaid city, which Fobn Sibthorpe demiſed to the 
Rampt poper. (aid John Dor, for a term which is not yet expired, 
| and ejected him from his ſaid farm, and other 
wrongs to him Gid, to the great damage of the ſaid 
ohn Doe, and againſt the peace of our ſovereign 
rd the now King; and whereupon the ſaid John 
Doe, by A. G. his attorney, complains, For that 
whereas the ſaid Jahn Sibtnorpe, on the ad day of 
April, in the thirtieth year of the reign of his faid 
Majeſty, at the pariſh aforeſaid, in the county afore- 
ſaid, had demiſed io the ſaid John Doe the ſaid 
ES . | tenements, 


Ezeament. „ 
tenements, with the appurtenances, To have and is 
bold the ſaid tenements, with the apurtenances, to 
the faid John Doe and his aſſigns, from the 1ſt day 
of April then laſt paſt, to the full end and term 
of five years from thence next enſuing, and fully 
to be complete and ended; by virtue af which 
ſaid demiſe, the ſaid John Doe entered into the ſaid 
tenements, with the appurtenances, and was poſ- - 
ſeſſed thereob; and the ſaid Fohn Doe being ſo > 
poſſeſſed thereof, the ſaid Richard Roe afterwards, 
to wit, on the ſaid 2d day of April, in the thirtieth 
year aforeſaid, with force and arms (that is to ſay), 
with ſwords, ſtaves, and knives, entered into the 
- ſaid tenements, with the appurtenances, which the 
faid John Sibthorpe demiſed to the ſaid Jobn Doe, 
in manner aforeſaid, for the term aforeſaid, which 
is not yet expired, and ejected the ſaid Fohn Doe 
out of his ſaid farm, and other wrongs, &c. to the 
_ grievous damage, &c. and againſt the peace, &c. 
whereupon the ſaid John Doe faith, that he is in- 
| Jured, and hath damage to the value of 100. and 
thereupon he brings ſuit, &c. 


Mr. T. G. I am informed that you are in poſ. Notice, 
ſeſſion of, or claim title to the premiſes in this decla- 
ration of ejectment mentioned, or to ſome part 
| thereof; and 1 being ſued in this action as a ca- 
ſual ejector, and having no claim or title to the | 
ſame premiſes, do adviſe you to appear, the“ firſt “ If in the 
day of next Trinity term, in his Majeſty's court of anatry 9s 
Common Bench at J/e/ftminfer, by ſome attorney « au," © 
of that court, and then and there, by rule of the | 
ſame court, to cauſe yourſelf to be made defend- 
ant in my ſtead, otherwiſe I ſhall ſuffer judgment 
therein to be entered againſt me, and you will be 
turned out of poſſeſſion. 7%. 
ED Your loving friend, Richard Raz. 
N. B. Care muſt be taken that the nominal de. Cave, 
fenaant's name be put at the end of the notice, and 
not the nominal plaintiff, or no rule for judgment 
vill be granted, Peaceable v. Treubliſime. Barnes 172. 
| | With 


- 
* 


"= 
8 
N 
25 
by 
T 
9 
* 
x 


— wil Cir ]ͤQę—. acer . . e s it  » 
8 =_ 3 


. 


Declaration on a 


double demiſe. 


Second count, 


Teitament. 
With reſpect to what an ejectment lies for, 
and other precedents, ſee my Iiir. Cher, K. B. 47. 


479. 4 Ed. 


Staffordſhire, (ſſ.) Richard Roe, late of Staffird, 
in the county aforeſaid, yeoman, was attached to 
anſwer John Doe, in a plea, wherefore, with force 


and arms, he entered into one meſſuage, one or- 


chard, one garden, ſeventy acres of land, ſeventy 


acres of paſture, and ſeventy acres of meadow, with 


the appurtenances, in the pariſh of F. in the ſaid 


county, which J. G. demiſed to the ſaid John D, 
. fora term of years which is not yet expired; And 


alſo,wherefore, with force and arms, heentered into 
one other meſſuage, one other orchard, one other 
garden, Qc. (as before) with the appurtenances in 
the pariſh of F. in'the ſaid county; which T, P. 
demiſed to the ſaid Zohn Doe, for a term which is 


not yet expired, and ejected him from his ſaid ſeveral 
farms, and other wrongs to him then and there did, 


to the great damage of the ſaid Zohn Doe, and 


againſt the peace of our Lord the now Kiog ; and 


whereupon the ſaid Fohn Doe, by J. K. his attor- 
ney, complains, That whereas the ſaid F. G. on 


the 13th day of February in the year of our Lord 


1789, at the pariſh of F. aforeſaid, in the county 
aforeſaid, had demiſed to the ſaid Fohn Doe, the 
faid tenements firſt above mentioned, with the ap- 
purtenances, To have and to hold the ſaid tene- 
ments firſt above-mentioned, with the appurte- 
nances, to the ſaid Fobn Doe, and his aſſigns, from 


the 12th day of February then paſt, for and during, 


and unto the full end and term of ſeven years from 
thence next enſuing, and fully to be complete and 


ended: And alſo, whereas the ſaid T, P. on the 


13th day of February, in the year of our Lord 
1789, at the pariſh of F. aforeſaid, in the ſaid coun- 
ty, had demiſed to the ſaid Fohn Dire, the tene- 


ments aforeſaid, ſecondly above mentioned, with the 
_ appurtenances, To have and to hold the ſame with the 
. appurtenances, to the ſaid John Doe, and his aſſigns, 
from the 1 ath day of February then paſt, for and 


during, 


Ejectment, 


during, and unto the full end and term of ſeven | 


years from thence next enſuing, and fully to be 


complete and ended: By virtue of which ſaid ſeye- 
ral demiſes, the ſaid John Doe entered into the ſaid 


ſeveral tenements, with the appurtenances, and was 
poſſeſſed thereof, and being ſo poſſeſſed thereof, he 


the ſaid Richard Roe, afterwards, to wit, on the 
ſaid 13th day of February, in the year aforeſaid, 


with force and arms, &c. entered into the ſaid ſeve- 
ral tenements, ſo. demiſed to him as aforeſaid, with 
the appurtenances, in and upon the poſſeſſion of 
the ſaid John Doe, his ſaid term therein not being 
yet expired; and ejected the ſaid John Doe out of 


his ſaid ſeveral farms, and other wrongs, &c. to the 
great damage, &c. and againſt the peace, Wc, z 


whereupon the ſaid John Doe ſays he is injured, and 
hath ſuſtained damage to the value of 1o/. and 
therefore he brings his ſuit, &c. bn | 

Add the notice as in the laſt, to appear next 
Trinity term generally, 


589 


In this declaration the law requires, that the thing How the pre- 


demanded be ſo ſpecified, that the ſheriff may cer- 
tainly know what to give the poſſeſſion of, if plain- 
tiff ſhould recover, for it would be in vain, if exe- 
cution could not be had of the thing ſpecifically 
demanded, 2 Lord Raym. 1470. 2 Str. 908. 
But ſuch a very exact deſcription is not equally ne- 


miſes «:e to be 
inſerted in the 
declaration. 


ceſſary in this action, as in a præcipe. In this action, So ed a de- 


the plaintiff is to ſhew the ſheriff, and is to 
take poſſeſſion at his peril, of only what he has 
title to; if he takes more than he has recovered. 
the court will in a ſummary way ſet it right. 
I Burr, 629. 


ſcription as in & 
præcipe not ne- 
ceſſar 


| It muſt be brought in the county where the lands In what county 
lie, and the declaration muſt ſet forth the parti- to be brought, 
cular pariſh ; and the day of the demiſe muſt be laid Demiſe, 


after the title accrued, otherwiſe plaintiff will be 


. nonſuited, and the plaintiff muſt lay the commence- 
ment of his ſuppoſed leaſe to have been precedent to 
the eje2ment by the defendant. 1 Sid. 8. 2 New 
Ar, 171. 


In 
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$90 2 Ejeckment. 


Eje ment on In ejectment on the demiſe of an heir by deſcent, 
demiſe of heir. the demiſe was laid the day his anceſtor died, and 
| held to be well enough. 3 Fill. 274. Roe ex dem, © 
Wrangham v. Herſey. If my anceſtor die at five 
o'clock in the morning, I enter at fix, and make a 
| leaſe at ſeven, it is good. Jbid. EL 
If title accrues If the title of the leſſor of plaintiff accrue in 
bs Eofter vaca- Bafter vacation, yet the plaintiff may deliver his 
3 1 ejectment as of Eaſler term, and ſhall recover there. 
elaration as of on, becauſe he makes up his iſſue, or takes judgment 
 Egfter term. as of the next term; otherwiſe the act of the law, 
which ſuppoſes the writ ſued out as of the firſt day 
of Eafter term, before a title accrued to plaintiff, 
would be an act of injury to him, and delay his right; 
ſor a man ejected out of a leaſe made in term time, 
Within what would not complain till term was over. 2 Vent. 174. 
time to be It muſt be brought within twenty years. 21 Jac. 1, 
brought, c. 16, Sid. 432. | 5 | 


85 Motion for Judgment. 


Within what IT is ordered, That the plaintiffs for the future 
time wotion fer ſhall take nothing by motion made for judgment 
PI . againſt the caſual ejector for defauit of appearance, 
unleſs ſuch motion be made within one week next 
after the firſt day of every Michaelmas term, and 
of every Eaſier term, and within four days next after 
the fir/! day of Hilary term, and of every Trinity 
term. R. T. 33 Car. 2. | 8 
Relates only to This rule only relates to declarations in eject- 
2 io pofſeſ- ment ſerved upon tenants in poſſeſſion in London 
1 „ and Middleſex. | | ' e 
Antena If an ejectment on a vacant poſſeſſion be ſerved 
vacant poſſeſſion. in London, or Middleſex, on ſtatute 4 Geo. 2. 0. 
| 28. it may be moved at any time in term. Negative 
v. Poſitive. Barnes 172. 5 
Country. A country ejectment may be moved any time in 
the term in which notice to appear is made, or o 
the laſt day of that term. | Ce | 


% 


13 When 5 


Ejeament-» | = 


When the declaration is delivered, the next term, How to move 

make affidavit of the ſervice thereof on the tenant, for judgment, 

or bis wife, and annex a copy of the declaration 

on a treble penny ſtampt paper, and move for 

judgment agaizſt the caſual ejector, which is done 

by giving a ſerjeant 1cs. 64, with the affidavit of 

ſervice, who ſigns his name thereon, and gives it, 

to one of the ſecondaries with the. affidavit, and a 

memorandum on a 25. 6d. ſtamp, purſuant to the 

ſtatute 25 Geo 3. c. 80. muſt be filed; but firſt take a 

copy of the declaration, if it be in a country cauſe. 

N. B. It need not be delivered by a ſerjeant in 
open court, but you muſt, if a country cauſe, pay 

for filing affidavit 25. 15 | | 

In the Common Pleas. 5a 5 
John Doe, on the demiſe of J. P. plaintiff, 

and | 
Richard Rbe, defendant. 
A. B. of in the county of _ Afﬀidavit of the 

maketh oath and faith, That he this deponent did ©" 

on the day of laſt, perſonally ſerve 

J. B. tenant in poſſeſſion of the premiſes in the de- To be ingrofſed 

claration hereunto annexed mentioned, or ſome ©" a treble 6d, 

part thereof, with a true copy of the declaration, pt proc. 

and notice thereunder written, hereto annexed, and 

at the ſame time this deponent (read to him the. 

notice thereunder written), or it may be (acquaint- 

ed the ſaid 7. B. of the intent and meaning of 

the ſaid declaration, and notice thereunder writ- 

wh ES Ng] | | 

To be ſworn before a judge if a town cauſe, and Before whom to 

. 2 commiſſioner, if in the country. If the wife be We {ome 

ſerved, then ſay, „ ſerved Mary, the wife J. B. If wife feryed, 

the tenant in poſſeſſion of the premiſes, & ... | 


How to fign Fudgment. 


Ir the tenant does not appear with the filazer of If no appearance 


the proper eounty, and file his plea within the time * —_— _—_ 
ol limited | 


| 
Jimited by the rule (r ble; /eafth the ples "ik 
at the prothonotaries office), draw up the rule ſor 
+ abs judgment with the ſecondary, pay 75. ; enter the 
12 5 declaration as far as the names of the plaintiff and 
defendant, upon a double 25. 6d. ſt mped paper; 
make out warrants of attorney for plaintiff, and 
-gefendant, and file them, the clerk marks the 
judgment - paper; then take judgment-paper to the 
prothonotaries office, pay ſigning 125. 8d.; and 
the clerk will give you a roll to enter up the judg- 
ment. N. B. No appearance is entered with the 
filacer on the part of the plaintiff; when this is 
done, you may make out a writ of poſſeſſion; pay 
ſigning with prothonotaries 15. 44. ſeal 74. ; nopre- 
_ eipe is requiſite, | 


Of amending the Declaration. 


IT was formerly held, that a declaration in ejed- 
ment could not be altered or amended after once de. 
livered, in the moſt trivial matters; but it has ſince 
been held, that an ejectment is a mere fictitious ac- 

tion, and the demiſe mere matter of form, nor does 
it exiſt ; and on application, the demiſe was order- 
ed to be amended, but this was to ſave the plaintiff 
from being barred by a fine, if he had been obliged 
to bring a new ejectment. 4 Burr. 2447. 2 Burr, 
1162. Therefore as the demiſe may be altered, there 
can be no doubt but that other parts leſs material 

may alſo be amended, the aQion being invented 
under the control of the court, for advancement of 
juſtice, and merely to try the right in queſtion. 
2 Burr, 665, At this time, what amendments may 
be made in the King's Bench, the like may be done 
in this court, I have no doubt, Vide Pratt, Rig. 
C. E. 16, 17. 175. * „ a9 LE, 

The term of an ejectment enlarged, being ſo lad 
that it had expired twelve years before the action 
brought, on payment of ooſts; a ſpecial jury being 
ſtruck, and the parties gone down to the aſſizes be- 
fore miſtake diſcovered: 2 Black. Rep. 940+ per cu. 


An ejectment is the creature of the court, and _ 


Amendiug de- 
clatation. 


vx ” 


Term may be 
enlarged, 


to every equitable regulation for expediting the tre juſ- I 
tice of the caſe. Ibid. Roe dem. Lee v. Elli. Vide | 
. e * 97 1 RED EEE. 
No declarations in ejeAment can be amended . 
before appearance; and afterwards in form only, eee 
but not in the demile, or other matter of ſubſtance. as W 
Rue v. Doe dem. Stephenſon, | Barnes 186. 17. 
hot an amendment was made in the parcels and Parcels may, | 
in the name of plaintiff for the defendant. Williams 
V, Barclay, Praci. Reg. 164 s 


Of the Appearances 


Ty ah ejectment is brought for lands in antient de- For lant6 if ans 
meſne, this court on application will ſtay the pro- tieat demeſis 
ceedings, for it ought to be ſued for in the 

' manor court. Boman v. Wright. Barnes 194. 
But the plea muſt be filed within the firſt four days 
/ the term, For the party may always apply for leave | 
within the four days; and though the appearance 
is generally entered afterwards, yet it isalways con- 
| ſidered as an appearance the firſt day of the term. 
Deigbtan v. Faſter. Barnes 187, If plaintiff pre- 
viils in this plea, the judgment muſt be, that de- 
fendant anſwer over. Barnes 187. Goodiitle v. 
Th u//out. There muſt be an affidavit to ground 
this motion; that the land is antient demeſne, and 
ſwearing that the premiſes are reputed to be lands 
in antient demeſne is ſufficient, Doe v. Thomas, 
Barnes 185. ds FTT 
If the tenements lie in Londen or Middleſex, and In town. | 
the notice be to appear the fir ff day of term, the 
tenant has four days to 2 after motion made; if 
of the term generally, then the whole term. | 
If ia the Country, Four day: aftgt the iſſuable term, In the count 
vis. Hilary or Trinity, or if it he in a county where 
the aſſzes are but once a uur, then ſour days after 
the end of the term hext preceding th afſizes, It is 
ſald, that the tenant cannot appear after the time 
Mowed by the common rule for appeaiing is ex- 
4 3 ME - = yur 


* 
z * 
LY 
* 
4 
F 
N 
a 
- U 
} 7 
* oy 
4 
j 
of 
0 
Y 
1 
RY 
A 
7 
3 
2 
9 
34 
85 
1 
44 
* 
* IC 
1 
"Wl 
— 
6 
2 
N 
8 
; 
: 
4 
i 
1 
| 
bl 
f 
- A 


- 


> E 
= 0 — 
. 0 2 þ 
q as : pac Yn - ä 
. CSC 


USE A gt A re wor woos rec Mp OT ERS op 


r 
— — — 


Lg 
- 


pired. $29, Reb. 151. I wink, any time” bent 
| judgment ſigned, * + | 
Secondary on re- It is ordered, That the e aan in the 
queſt nr his morning next after the end of every term, and at 
= mig JeA- all other times, when required, produce and thew 
| to any perſon or perſons, who ſhall demand the 
ſame, their alphabetical paper of ej-&tments moved 
or delivered in court in each term. R. Hil. 2 
Geo. 2. 
Cranes mas The tenant is not obliged is appear, aſchough 
obliged :o ap- his landlord offers to indemnify him. Right v. 
pears = © Hrong. Barnes 173. But he muſt give notice of 
the ejectment to his andlord, 11 Geo. 2. c. 19. 
J. 12, or he forfeits three years improved, or Tack 
rent of the premiſes held by him. | 


How to appear for Tenant. 


Tus court will not endure the leſſee to defend 
(alone) an ejectment againſt his landlord, or thoſe 
_ claiming under him, on a ſuppoſed gefect of title. 
Driver v. Laurence. 2 Black, Rep. 1259. | 
An ejectment is a fiction and in the breaſt of the 
court, tenants ſhould be bound not to change 
the poſſeſſion. Plumb v. Savage. Barn. 180. 
How to appear Get a blank conſent rule from the ſtationers un- 
for tenant. ſtamped, pay 24, ; fill it up in this manner, if you 
mean to defend for all the premiſes ee in 
the delaration. 
In the Common Pleas. 
_ Hilary Term, in the thirtieth year ; of the reign of 
King George the Third. | 
Common con- Middaleſex, to wit, John Dee, on) Iti is ordered 
ſent rule. the demiſe” of John Naples againft | by conſent of 
Roe, for four meſſuages, four barns, S. U. attorney 
four ſtables, five hundred acres of * for the plain- 
arable land, five hundred acres of tiff, and 4. * 
paſture, and twenty acres of furze | attorn ney for 
and heath, inthe pariſtrof 4. in the John Nix,who 
laid i 17 8 ib I claims title to 
"PSF" the tenements 
d — | in 


. * 


* 


; * 
E . 
8 $7 #$ " \ 


in queſtion, that the ſaid John Nix ſhall bę. admitted 
Geda and that the 55 Jahn Nix (hall. im 
mediately appear by his ſaid, attorney, who ſha 
receive a declaration, and plead thereto the general 


ilſue this term; and that at the trial to be had there 
on, ſhall appear in his proper perſon, or by his 
counſel or attorney, and confeſs leaſe, entry, and 
ouſter, of ſo much of the tenements ſpecified in the 
plaintiff's declaration, as are inthe poſſeſſion cf the 
ſaid defendant, or his tenant, or any perſoo claim- 
ing by or under his title, or that in default thereof 
judgment ſhall be thereupon entered againſt the de- 

endant John Doe the caſual ejector; but proceed- 


ings ſhall be ſtayed againſt him, until default ſhall 


be made in any of the premiſes ; and by the like con- 
ſent, It is further ordered, That by reaſon of any 
ſuch default, the plaintiff ſhall! happen to be non- 
ſuited upon the trial, the ſaid Fohn' Nix ſhall take 
no advantage thereof, but ſhall thereupon pay to the 
plaintiff, coſts to be taxed by the prothonotaries ; 
Aud it is further ordered, That the leſſor of the plain- 
tiff ſhall be liable to the payment of coſts to the 
ſaid John Nix, by the court here to be in any man- 
ner allowed or adjudged. „ 

V By the court, 


N. B. This is ſigned by the leſſor) 8. U. Attorney | 
of the plaintiff's attorney after- | for the plain- 


wards, when he draws up the rule; tiff: . G. at- 


but the defendant's attorney figns it | torney for the 
before the plea is left  - J] defendant. __ 


How to defend for Part. 


| Ts there be ſeveral perſons who claim title, the 
tule may be drawn generally, or particularly : Gene- 


rally, as that J. S. who claims title to the premiſes 


in queſtion in his poſſeſſion ſhould be admitted de- 
fendant for ſuch meſſuages; and this puts a neceſ- 
T 


fity on the plaintiff to diſtinguiſh by proof what 
tenements are in each tenant's poſſeſſion, othet wile 
he can Have no verdict, But if the rule be dtaun 
ſdecially, that ſuperfedes the neceſſity of proof that 
-  - the lands are in his poffefion. Baller gs. © 
How to defend Originally, if you defended for part of the pre- 
"NPY miſes in the declaration, the whole was mentioned in 
the rule, but a note in writing was delivered, tothe 
plaintiff's attorney, what the defendant Mrant to inf; 
on at the trial; but now you mention in the margin 
of the rule, a particular of [hat part of the premijes 
only which you mean to defend for ; and at the end 
fay, 5 Part of the premiſe; mentioned in the diclara- 
tion. 135 SO BEE | 
Take your conſent, rule, and plea of general 
ue of Not Guilty to the filacer of the county, 
with a precipe for the appearance of the defendant 
| Bs > 2 | | 
Precipe for the Midaleſex (f) Appraranmce for Joſeph Ni, at 
appearance. the ſuit of Jahn Doe, an the demiſe of Edward Staples, 
He will fign your rule, and write on it, Appearance 
entered? pay 25. 6d, then leave the plea and rule at 
1 the prothonotaries office, pay filing 2s. A me- 
„ | morandum or minute to be made on a 25. 6d. ſtamp, 
and filed with the filacer, + | 
Appearance to Appearance for the tenant in poſſeſſion muſt be 
de entered and entered with the filacer, and the common rule 
gn rule marked by him, before left in the prothonotaries of- 
* fice. Barnes 178. Roe dem. Jones v. Doe. 


In the Common Pleas. 

Hilary term, in the thirtieth year of the reign of 
King George the Third. 855 
Nix ats. Doe on? And the ſaid Joſeph Nir, 
the demiſe of Staples. I by S. U. his attorney comes 

| | and defends the force and in- 

when, Ec. and ſays, That he is not guilty of 

he treſpaſs and ejectment above laid to his charge, 

in manner and form as the faid John Do- hath above 
thereof complained againſt him, and of this he put) 

himſelf upon the country, c. of | 


eſeament. 


. * 
Wil” 


1 


Of Appearance by the Landlord.” 


397 


Tur court have no juriſdickian to admit any wi. perfors 
perſon to defend an ejectment inſtead of the te- ought to be 
nant, except the landlord only; and who is landlord admitted. 


within the act, not every perſon claiming title; 
but one who is in fame degree ¶ poſſeſſion, as receiving 
rent, c. The clauſe of forfeuure by the tenant, 


if be does not give notice of declaration to his | 


landlord, proves this. Roe dem. Leeke v. Doe. Barnes 
193. Therefore a man deviſed his eſtate to J. &. 


and the heir brought an ejectment againſt the te- 
nant in poſſeſſion. Court held J. & could not be 


made a defendant. The ſeſſor claimed under an- 
other will. bid. Bull. Niſi privs 94+. IE 


In like manner a mortgagee, who had never re- 


ceived. the rents, has been refuſed to be made de- 
lendant with the tenant. Ibid, Jones ex dem. Moad- 
ward and Williams. OE ED 5 
Great inconveniencies having happened by te- 
nants refuſing to appear to ejectments, or ſuffer their 
Stat. 11 Geo..2. c. 19. the court may ſuffer the 
landlord to make himſelf defendant, by joining with 


© "the tenant, in caſe he ſhall appear; but if the te- 


nant ſha]l:efuſe to appear, judgment ſhall be ſigned 
againſt the caſuai ejeftor for want thereof; but if 
the landlord of any part of the lands, c. ſhall 
deſite to appear by himſelf, and conſent to enter in- 


to the like rule, that the tenant, in caſe he had ap- 


peared, ovght to have done; then the court ſhall 
permit ſuch landlord ſo to do, and order a ſtay of 
execution upon ſuch judgment againſt the caſual 
ejector, until they ſhall further order ibe ein. 

W here a diſpute was between the lord by eſcheat 


aud the heir, neither of whom had been in poſſeſ- 


ſion, court reſolved the title ſhoyld be tried, and 
ordered the ejectment to be brought by the lord 
dy eſcheat, and the heir ſhould' be admitted to de- 


0q3- - fend 


Landlord 3 
— 
himſel . 
landlords to take on them the defence thereof; by ant. 
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fend alone, or with the tenant. Fairclaim v. Sham- 
J) 

Heir, ac. If an heir or deviſe Claims, he muſt move for 
| that purpoſe on a ſpecial affidavit, an application 
muſt be made before the end of the term! 

Lord Bath, the reverfioner, was admitted a co. 

defendant. Comb. 339. Jones v. Carwithen, 80 

admi 


'a truſtee may be tted. id. 2 


8 adm 332 902 
mortgagee, But theſe were before the aft. Lord 


1 ſays it means to exclude only mere ſtrangers io 

the poſſeſſion. 3 Burr. 12999. 

M.ootion that landlord might be made defendant, 

without tenant in poſſeſſion, who refuſed to appear, 

denied; but common rule granted to add landlord 
to the tenants, Barnes 172. Baldebridge v. Pa- 
4 ⁵ us 1 M82 

In caſes where To caſes where landlord is permitted 

landlord is per- without tenant, the reaſon of Jpagment againſt the 

beiten lo defend caſual ejector, by ſtatute is, That under it, after 

che reslon of the an end of the ſuit, the plaintiff may obtain poſſeſ- 
judgment 2gainft ſion of the premiſes ſued for, which he could not 

. by virtue of a judgment againſt a'perſon out of 
poſſeſſion. +4 8 n ; ; 4454. +,*8 

But where a writ of error is brought, there is 
not the leaſt reaſon to give plaintiff leave to take 
poſſeſſion till after adetermination in error. Far/ite 
againſt Hayley. Barnes 208. * 

Londlord to ap- It ſeems right for the Jandlord to appear before 

pear before the judgment is ſigned againſt the caſual ejector, to 

judgment ſigned, , . , 
prevent the ill conſequence of taking poſſeſſion im- 
mediately after, Hobſon v. Dobſon. Barnes 179. 

Lendlord muſt Although the landlord is admitted by a ſpecial 

enter toro tt rule of the court to defend, yet he muſt enter into 

| the common conſent rule. Barnes 187. Goodtitle 
v. Thru/tcut, For he is conſidered in all reſpeQs the = 
| ſame as tenant in poſſeſſion, ; 

For part, A landlord may be admitted to defend for part if 
the premiſes in his tenant's poſſeſſion. Roe dem. Go. 
hard v. Doe. Barnes 179. | 

A landlord may defend for the part his tenant 


holds, and the rule will expreſs this ſpecially. 
1 3 Hyw 


Give brief to ſerjeant for him to move, That tl 
« 1, AanDLORD may be made. defendant tuith the 
« TENANT, if be apprars,. and if the tenant does 


« not appear, then that he may appear by bimſ if, and 
«. enter into the common rule, and defend. his title.” 


| 59 
Hun 10 appear for the landlard of tenant in paſo. . . 


Serjeant 10s. 6d. N. B. This is done by a ſer= 
jeant's hand, and there needs no affidavit for the 


purpoſe, as mentioned in the. books ; draw up the 
rule with the ſecondaries, pay 9s. 6d. copy it, and 


annex it to the plea: Add alſo the common con- 


e ſint rule thereto;è in which you will inſert * beth 
« names, if tenant, appears, and file appearance 


and plea as before; if tenant does not appear, then 


only the /andlord's name. 


. » Wedneſday the 23d June. Ut is ordered, 
That 4 B. landlord of the premiſes in queſ- 
n, be joined and made defendant together with 
C. D. tenant in poſſeſſion of the premiſes in 
queſtion in the common rule by conſent in eject- 
ment, ivſtead of the caſual ejector, in caſe the 
ſaid C. D. ſhall appear: And it is further ordered, 


Landlord's rule 
to defend for alls 


that in caſe the ſaid C. D. ſhall neglect to appear, 


the ſaid A. B. may appear by himſelf and defend his 
title to the premiſes in queſtion, purſuant to the 
late act of parliament, he hereby conſenting to 
enter into the like rule, that the ſaid C. D. by the 
courſe of. the court, in caſe he had appeared, 
ought to have done: Nevertheleſs, the plaintiff ſhall 
be at liberty to ſign. judgment againſt the caſual 
ejector, but execution is hereby ſtayed, until 
this court ſhall make further order therein: And 
by conſent of counſel for the ſaid A. B. It is fur- 
ther ordered, That the ſaid A. B. upon the trial to 


be had ſhall admit himſelf to be in the actual poſ- 


ſeſſion of the ſaid premiſes. On the motion of Mr. 
derjeant Agair for the ſaid 4, B 


By the Court. 
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If the lendlord i: W here the landlord appears without the tenang, 
. mace *efendant, it is neceſſary to prove the tenant n poſſeſſion of 
plaintif nu ., the premiſes, for the rule is, that the landlord ſhall 
Mary polleſ. defend for the premiſes. only whereof his tenants 
fron, are in poſſeſſion, and the party does not admit him. 
9 ſelf to be landlord of any premiſes which the 
plaintiff may make title to, but of ſuch only 23 
were in potſcflion of thoſe tenants. Smith v. 

Mann dem. 1 ayler. 1 Wilf. 220. 1 
Order of the For the future, let rules for leave to take out 
Ws: execution by the plaintiff againſt the caſual ejector, 
after verdi againſt the landlord, made defendant 
inſtead of the tenant in Fance andes to the 
act, be abſolute, and not to ſhew cauſe. Fenn v. 


* 


6 Hurrietit. Barnes iů8 he: Go te yo 
If landlord does Where the landlord enters into the rule to con- 
not appear at trial feſs and does not appear at the trial, whereby 
* plaintiff is nonſuited; plaintiff on producing the 
' foflea, may move for leave to take out execution 
againſt the caſual ejector, upon the judgment 
ſigned by virtue of the ſpecial rule to defend, 
which is abſolute, Stiles v. Oakes, Barnes 182. 


How to proceed to Trial after the Ap. 
ont) 55 125 ee NE 


How to proceez | T HE conſent rule is to be taken away with ihe 

after appearance plea from the prothonotaries, then ſign the name 

nnd plez, ie trial. of plaintiff's attorney to the common conſent rule 
over that of the defendant's attorney, carry it o 
the ſecondaries office who files it, and will draw 
up two rules on ſtamp, one for each party, for 

- which pay 9s. Gd. then make up the iſſue, engrols 

ſame on à treble 1d. and deliver it to defendant's 
attorney, with the uſual notice of trial; charge 
4d. per ſheet and ſtamps, half conſent rule, and 
li. l.; if he pays for Ihe iſſue, proceed as in other 
eaſes; if not, then ſign judgment againſt the Jet 
fendants who have appeared, but not againſt the. 
caſual ejector. Fenn r. Jolly. Barnes 253. 


Tete form of the iſſue is the fans. as "othergs 10ve, 3 
only (ay, inſtead of a plea of treſpaſs on the caſe, 
4 in a plea of treſpaſs and ejeliment, and the ſame 
time for notice. ot trial, is alſo allowed, | 

If the leſſor of the plaintiff is an infant, after Infant leſſor mu 
the plea is filed, you may move the court, or have nmea n 
a ſummons, to /hew cauſe why further proceedings 
ſhould not be flaid until ſome perjan on behalf of the 
leſſer if the plaintiff gives ſecurity for payment of the 
defend:m's cofts, in caje of a nonſuit, or a verdid for 
the defendant, the leſſor of the plaintiff being an fant. 

Barnes 183. 

The record in ejectment is made up in the ſame Record, 
manner a9 athers, and the placita is the ſame; in 
the jurata ſay, ** in 4 plea of ireſpaſi and ejeci ment. 

If plaintiff hay 2 verdict, tax the coſts as in other 
cales, . 

The vill in which the amid lands lie. though vm. 
omitted in the declaration, ſhall, after veidict for 
the plaintiff, be collected from the vill, in which 
the ejection is laid to have been committed. 2 
Black. Rep. 706. G cedwright v. Strother. | 

In ejectment, it is ſaid, that the court will Newtrial, 
ſeldom grant a new trial where the verdict is for 3 
the defe ndant, becauſe the plainziff may bring 
new ejectment; but where it is for the vlaionf, | 
a new trial is often granted, for the conſequence 
of not granting a new trial is, the alteration of 
the poſſeſſion of the premiſes: but as new trials 
were inſtituted to .prevent expence to the parties, 
and for the purpoſe of doing complete juſtice, I 
have no doubt a new trial will be granted (eſpe- 

2 if juſtice has not been done), 

In ejectment. an attachment was granted ab. Attachment ia 
ſolute in the firſt inſtance, againſt the tenant in RI . 
poſſeſſion, on affidavit that he had been ſerved gon, "oy 
with a” rule of court made abſolute for deliver- 
ing up the poſſeſſion, and had . refuſed ſa to do. 
Davies v. Doe. 2 Black. Rep. $92. | 


Of 
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/oaving © Proceedings till Coſts paid 
of a former Ejedtment, © 
t:-#76 4, *: M0 «573: - 03 5054 35 j 


. * 1.109} 9: X 
Proceedings in Morro to ſtay proceedings in this ejectment, 

ejectment ſhall , till” the coſts of two former brought on fame title 
yn cect. were paid, and it was alledged that in thoſe, upon 
ment paid in, the tenants entering into the common rule, the 
which the leflor leſſor of the plaintiff had neglected to enter into 
fe conſent rule, and no further proceedings were 


*4+- 


| Smith v. Barna? 

Proceedings ftaid. An ejectment had been brought in the I. B. 
the day before he ee 2 | 

trial till the cos between the ſame parties, when in Hilary term 13 

of VE Geo. 3. defendant obtained rule far coſts for not 

. 1 proceeding to trial, which were taxed at 850. 84. 

| Ars leſlor in- After which the cauſe was tried in ſame term by a 

ſolvent. ſpecial jury, and verdict for defendant, and cofts 

| taxed at 273/. 10s. total 358“. 1os. 8d. no part of 

which was paid. Motion to ſtay proceedings in 

this cauſe, till the coſts of the former were paid, 2 

R ma 


”" * _ = ĩ˙à˙V᷑», TÜ 


the defendant's' not confeſſing leaſe, entry; and 


made 13th of June notice of trial for the 19th, 
and witneſſes all ready. Walter ſhewed for cauſe, 


that the cauſe was ſo clear at the laſt trial, and 


the parties had reſted ſo long, that they did not _ 

think them in earneſt till notice given. The de- 

fendant then proceeded to tax his coſts, in order 

to ground the application, which he otherwiſe | 

would not have done, the leſſor being inſolvent, 

Rule abſolute. Dog dem. Chadwick v. Law. 2 Black. 

Rep. 1158. _ 5 | 950 x 
Where the plaintiff is nonſuited, by reaſon of Nonſoit for not 

eee, 
ouſter, the coſts are taxed on the rule by conſent," 6 


and judgment ſigned againſt the caſual ejector, the 


ſame as if no-plea had been pleaded. Barnes 182. 
Goodwright v. Vice, | 1 4 | 
| Where a verdict in ejectment is for the defend- Verdid for = | 
ant, or the plaintiff becomes nonſuited upon evi- ſendant. 


dence, a ca. ſa. need not be made out againſt the Hrs 


plaintiff, and ſhewn to his leſſor; but the coſts be- 
ing taxed, a demand muſt be made on the leſſor 
of the plaintiff perſonally, either by the defendant 
or his attorney on record, named in the conſent. 
rule, and if not paid, you may move for an attach- 
ment on an affidavit of both defendant and his at- 
torney of ſuch demand, and that the leſſor refuſed 


to pay ſame, and that the ſame now remains un- 


paid. Vide ſee near the form of this, p. 339. 
Tf the plaintiff be nonſuited on the merits, he If plaintiff non. 
may pay the coſts to which of the defendants he ane —_— 
5 | 2 os ay pay the cofty 
pleaſes, Str. 5 6. N C3 ts which defends 
: ant hepleaſes, 


_— there be a verdict for the plaintiff, he may Verdid for plain 


have a ca, ſa. or fi. fa. for the coſts, and a writ of tf, may have a 
hab. fac. poſi afterwards, or writ of poſſeſſion ff. a. ot fl. ſa. 


or ea, ſa; together, in one writ. ee | 
The leffor of the plaintiff dies before the com- If leſſor dies be- 
miſſion day of the aſſizes, cauſe called on, and _ enen 


plaintiff nonſuited, becauſe defendant did not con- 
fels, Sc. Motion that the court might allow the 
executor coſts ; court held, that the executor was 

not 
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681 Lier ment. 


yy ogg to the coſts. Thruftout v. Bagkull, | 
1 . | Wh Het | 
If there are feve- + If 5 are ſeveral dcfendants for the ſame. 
3 premiſes, and ſome appear and confeſs, but others 
and confeſs, and do not, the practice is. Wy proceed againſt thoſe 
hers do not, who do appear, and to enter a verdict ſor the reſt; 
cbt bo be in. but then the cauſe of that verdict is indorſed on 
Gorſed. the poten, which, as to them, intules the plaintiff 
| to judgment againſt the caſual ejector. Ld. Ron. 


29. | BU | 

One deſendꝛat : One of the defendants confeſſed leaſe, c. and 
— 12 verdia found againſt him for one third; the 
others did not other defendant did not confeſs. Motion for coſts, 
confeſe. which in this caſe, plaintiff could not have on the 
common conſent rule. Rule abſolute. Gdurigt 

v. Tregurtha, Barn, 121, „ 

May ben jusg· Motion for judgment againſt the caſual ejector 
. the ag to ſome of the defendants, by reaſon of their 
do tete who do not Confefling leaſe, Ec. as appeared by the puſtra, 
pot confeis, plaintiff having obtained a verdict againſt the 
3 others who did confeſs. Rule abſolute, Elli v. 
| Kniawles, Barnes 17 4. | r 
If defendant does It has been held in this court, where the defend- 
| notconfeſls, ant does not confeſs leaſe, Ic. at the trial, that 
the plaintiff may immediately ſign his judgment 

apainſt the caſual ejector, and take out execution, 

Tbregmorton v. Bentley, H. 27 Geo. 3. But 

the contrary determination has taken place in 

the K. B. for it ought to be ſtaid till the day in 

bark, and fo are all the determinations. Term 

R-p. 2. v. 780. Salk. 259. Sty. 442, 1 Keble 

249. 8 | 

Jedgement by 1 nd the ſaid Richard, by S. U. his attorney, 
Gicit, with a re- comes and defends the force and injury, when, Cc. 
mittitur dempna. and ſays nothing in bar or precluſion of the ſaid 
| action of the ſaid John Doe, but makes default, by 

which the ſaid John Doe remains therein unde- 

| fended againſt the ſaid Richard Roe, Therefore i 

is conſidered that the faid Fob recover againſt the 

ſaid Richard bis ſaid term yet to come, of and in 

the tenements aforeſaid, with the nnn 


Sjeament-. 


| 2nd upon this. the ſaid John freely here in eoutt, 


remits to the ſaid Richard, all ſuch damages, colts, 
aud charges, as he the ſaid John hath ſuſtained, 
by occaſion of the treſpaſs and ejectment afore- 


ſaid, therefore the ſaid Richard is free from . thoſe 5 


damages, colts and. charges, c.; and upon this,the 
ſaid John prays the writ .of our Lord the King, to 
be directed to the ſheriff of the county aforeſaid, to 
cauſe him to have his poſſeſſion of his ſaid term 
et to come, of and in the tenements aforeſaid, 


with the appurtenances; and it is granted to him, 


returnable here in 15 days of Zafer, &c. 


Geerge the Third, &c, tothe ſherif of Middlſux, A writ of poſſeſs | 
greeting: Whereas John Doe, lately in our court, fon. 


before our juſtices at Mæſiminſter, by the con- 
ſideration of the ſaid court, recovered againſt Ri- 
chard Roe his term yet to come, of and in one meſ- 


ing, and being in | in your county, 
which John Charles, on the 2d of April, in the 


on year of our reign, demiſed to the ſaid Fohn, _ 


or a term of years which is not yet expired, to 


hold from the 1ſt day of April then laft paſt, 


until the full end and term of five years from 
thence next enſuing, and fully to' be complete and 
ended; by virtue of which demiſe, the ſame John 
Doe entered upon the ſame tenements with the 
appurtenances, and was poſſeſſed thereof, until 
the ſaid Richard afterwards, to wit, on the ſame 
Ad day of April, in the 3oth year aforeſaid, with 

force and arms entered into the ſaid tenements, 
with the appurtenances, and then and there eject- 


ed, drove out, and removed him the ſaid John Dos 
from his ſaid farm, his ſaid term then and there 


| Not being expired, and him the ſaid Fihn hath 


withheld from his poſſeſſion thereof, and till duch 


withhold, whereof the ſaid Richard is convicted: 
Therefore we command you, that without delay 
you Cauſe the ſaid Joba De to have his poſſeſſion 


of bis term aforeſaid yet to come, of and in the 
. | tenements 


| more on a 2%. 
| I f | 
ſuage, Cc. (here deſcribe the parcels as in the tett= 2 phy 


ment exadtly), with the appurtenances, fituate ly- fiening 18. 40. 


præcipe. 
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- tenements aforeſaid with the appurtenances, and in 
what manner you ſhall have executed this our 

writ, make appear to our juſtices at Meſiminſir, 
in 15 days of Ea/ter, and have there this writ, 
Witneſs Alexander Lord Loughborough, at Hfimin- 
ier, the 121h day of February, in the 3oth year of 
our reign, _ e | | 
Ejectment for The plaintiff in ejectment as tenant in common, 
2 . recovered poſſeſſion of five-eighths o a cottage with 

eriff gave poſ- * e 
ſefion oft ne the appurtenances, and a writ of poſſeſſion was 
whole, 2 executed by the ſheriff, who. turned the tenant 
f —— Out of the whole, and locked up the door. Cyr, 
This is wrong, the writ ought to have purſued 
| the verdict. I there be a rule upon the ſheriff, 
oy | and the leſſor of the plaintiff, to reſtore the tenant 
to the poſſeſſion of three-eighth parts of the pre- 
miſes, otherwiſe he would be forced to bring 
another ejectment for the ſame, Roe ex dem, of Saul 
IF v. Dau ſon. 3 Wilſ. 49. by 

Writ of pofreſ. George, &c. (to the end of the writ of poſſeſſion, 
Fon, and fi, fa, as far as the return day), then ſay, We alſo com- 
tor col. mand you, That of the goods and chattels of the 
ſaid C. D. in your bailiwick, you cauſe to be made 
264. which were adjudged to the ſaid Zohn Doe, by 
the conſideration of our ſaid court of the bench, 
for his damages, which he had ſuſtained by reaſon 
of the treſpaſs and ejectment aforeſaid ; and have 
you the ſaid monies before our juſtices at Heß 
minſier, at the ſaid time, to render to the ſaid Jobn 
Doe, for his damages aforeſaid, whereof the ſaid - 
C. D. is convicted; and have there this writ, 

aw ²˙· 5 
To be ingroſſed on a 25. 64. ſtamped parchment, 
and ſigned with the prothonotaries, pay 15. 44. ſeal 

7d no præcipe is requiſite, 

Warrant, The ſheriff grants a warrant on this writ ; pay 
25. 4d. and he will put the leſſor of the plaintiff in 
| poſſeſſion. 5 ERP 95 
The writof poſ. The above writ will ſerve. where judgment is 
ſeſſion wil! ſerve gbtained againſt a real defendant, only infert the 


= 


for a ical tenant, 
name. * 1 18 . * ; 14+ Yw ito * #5 ; af 
2 | | s Retraxit, 


has 


— 


| 
| 
| 
Ejeament. N bop 1 
 Retraxit, | 
f 
FREQUENTLY the defendant, after entering into Retraxit. | 
the common rule, wiſhes to withdraw his plea, | 
and confeſs the action; in that caſe you muſt enter 
aretraxit, or a relicta verificatione on the roll. Vide 
title Retraxit. 8 BLUR | 515 
The tenants very frequently, to ſave the expence 
of ſheriffs poundage and officers fees, attorn tenants 
to the leſſor of the plaintiff; in that caſe make 
ſuch attornment on a piece of paper, thus (nming 
the cauſe): 1 - hs 
Be it remembered, that we whoſe names are Attornment, 
hereunder written, being the ſeveral tenants in 
poſſeſſion of the premiſes belonging to 7. . 
fituate and being in the pariſn of, &c. do hereby To be taken on 
ſeverally attorn tenants to A. B. of, Cc. gentle- — 
man (the leſſor of the plaintiff in the above cauſe}, | 
for ſuch parts of the ſaid premiſes as are in our 
reſpective poſſeſſions; and we, each, and every of 
us, have this day ſeverally paid to the ſaid 4. B. 
the ſum of 15, upon ſuch attornment, on account, 
and in part of the rent due, and to become due = 
from us ſeverally and reſpectively, for and in re- 
ſpect of the ſaid premiſes; and we do ſeverally 
and reſpectively become tenants thereof to the ſaid 
A. B. from the 25th- day of March laſt paſt; as 
witneſs our hands, this day of . 
17900. . 3 
George, &. To the ſheriff of Middleſex, greet · Writ of poſſeſſion 
ing: Whereas A. 4. lately in our court, before 97 to ſeveral 
our juſtices at Veſiminſſer, by the conſideration of - 
the ſaid court, recovered: againſt R. R. late of, 
Ec. his term yet to come of and in five meſſuages, Pay figning $4, 
and one acre of land, with the appurtenances, E _ 
the pariſh of Saint Luke in your county, which g.. 
J. H. on the firſt day of Oztober, in the goth 
year of our reign, at the pariſh of Saint Luke afore- 
2 | Os ſaid, 
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2d demiſe, 


ſaid, demiſed to the ſaid A. To have and to 5% ths 


ſaid A. and his aſſigns, from the Zoth day of 
September then laſt paſt, to the full end and term 


complete and ended; by virtue of which demiſe, 


pariſh of Saint Luke aforeſaid, in your county, 
in manner aforeſaid, for the term aforeſaid, which 
the conſideration of the ſaid court, recovered againſt 
meſſuages, and one other acre of land, with the 
Oclober in the Joth year of our reign, at the 


pariſh cf Saint Zuke aforeſaid, demiſed to the ſaid 


tenements, with the appurtenances, to the ſaid 4; 


entered ji: to the ſaid laſt mentioned tenements, 
with the appurtenances, and u as poſſe ſſed thereof: 


Ejeament. 
tenements aforeſaid, with the appurtenances to the 


of five years then next following, and fully to be 


the ſaid A. entered into the ſaid tenements with the 
appurtenances, and was poſſeſſed thereof; and the 
ſaid A. being ſo poſſi fled thereof, the faid R. after. 
wards (that is to ſay) on the ſaid firſt day of Ofober, 
in the zoth year aforeſaid, with force and arms [that 
it to ſay), with ſwords, ftaves, and knives, at the 


entered into the ſaid tenements, with the apputte- 
nances, which the ſaid F. H. demiſed to the ſaid 4, 


is not yet expired, and ejeRcd the ſaid J. out of 
his ſaid farm: And whereas, the ſaid A, lately in our 
tame court, before our juſtices at H%/min//er, by 


R. R. his term yet to come of and in hve other 


appurtenances, in the (aid pariſh of Saint Luke, in 
your county, which J. M. on the ſaid firſt day of 


A. To have and to bald the ſaid laſt- mentioned 


and his aſũgns, from the zoth day of S, ptember then 
laſt paſt, to the full end and term of fix years then 
next following, and fully to be complete and 
ended; by virtue of whico laſt demiſe, the ſaid 4. 


and the ſaid A. being ſo poſſeſſed thereof, the (aid 
R. afterwaids, to wit, on the ſaid fiift day of 
October in the ſaid 3oth year, with force and arms 
(that it to ſay), with ſwords, ſtaves, and Knives, 2 
the ſaid pariſh of Saint Luke, in your county 
entered into the faid laſt-mentioned tenements, 
with the appurtenances, which the ſaid 7. - 

I CE mile 


Eſeament. 


jemiſed to the ſaid A. in manner aforeſaid, for 
1 ng ry which is not yet expired, and 
jected the ſaid A. gut of his ſaid farm Jaſt-men- 
TT Therefore we command you, that with- 
out delay, you cauſe. the ſaid 4, to have his vol 
ſefjon of his ſaid ſeveral terms yet to come, o 
and in the ſeveral tenements aforeſaid, with the 


appurtenances z and that you certify to our juſtices 


aller, on the morrow of the Purification, 
ph ets. you ſhall have executed this our 
writ; and have you there this writ, Witneſs 
Aluander Lord Loughborough, &c. | 
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Proceedings under Stat. 4 Geo. 2. 


HA in all caſes between landlord and 
If half a year's tenant, as often as it ſhall happen that one 


rent be in arrear, half year's rent ſhall be in arrear, and the landlord 
nr te or leſſor hath a right by law to re-enter, for non- 
payment thereof, landlord ſhall ard may, without 


re-enter, he may, 


without any for- any formal demand or re-entry, ſerve a declara- 


rat 4-mand, tion in ejectment for the recovery of the demiſed 
tions, &c, premiſes; or in caſe no tenant be in actual poſ- 
ſeſſion, then to affix the ſame upon the door of any 


demiſed meſſuage; or in caſe ſuch ejectment ſhall. 


not be for the recovery of any meſſuage, then 
upon ſome notorious place of the lands, c. com- 
prized in ſuch declaration; and ſuch affixing ſhall 
be deemed legal ſervice, which ſhall ſtand in the 
name and place of a formal re-entry ; and in caſe 


of judgment againſt the caſual ejector, or nonſuit 


for not confeſſing leaſe, entry, and ouſter, it ſhall 
de made appear to the court, where the ſuit is de- 
pending by affidavit, or to be proved upon the trial, 
in caſe the defendant appears, that half a fur: 
rent was due before the ſaid declaration was ſerved, 
and that no ſufficient difireſs was to be found on the 
demiſed premiſes, countervailing the arrear, then dut; 
and that the leſſors or leſſor in ejeciment had power to 
| re- enter, then the leſſor ſhall recover judgment, and 
If leſſor recover, have execution; which if the leſſee ſuffer, with- 
and leſfee does not out paying the arrears and coſts, and without 
pay arrears and filing a bill in equity, to be relieved within fix 


bn di fir months, he ſhall be barred from all relief, other 


and affidavit to 
be made. 


months, to be than by writ of error; and the leſſor ſhall hold the 
baired, premiſes diſcharged from the leaſe; but if the 


tenant or leſſee tender to the leflor, or bring 
into court the rent in arrear, together with coſts, 
all further proceedings ſhall ceaſe : and if the leſſee 
Po | be relieved in equity, he ſhall enjoy the demiled 
Ra premiſes, according to his leaſe, without obtaining 3 
new one. N. B. This is not to bar the right of a 
7 mortgsgee, 


7 — 2 
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Ejeament. | - | 61 


mortgagee, who may pay the rent in arrear within 
ſix months, and coſts. 4 Geo. 2. c. 28. f. 2. 

If the leſſee file a bill in equity for relief, he If leſſee fle bill, 
muſt bring into court in forty days after the leſſor's be muff bring 
anſwer, ſo much as he ſhall ſwear to be due, o rer EY 
and above the coſts, there to remain till hearing. 

Ibid. ſect. 3. 3 | 5 8 

Provided, if the tenant ſhall before the trial pay, Proviſo, 
or tender to the leſſor, &c. or pay into court all the 
rent, with coſts, further proceedings ſhall ceaſe. 

Seth, 4. 


If the tenant is ſerved with a declaration in Tenant may apy 


ejectment upon this act of parliament, he may oy a 
apply by ſummons to tay proceedings, upon pay- 
ment of the rent and'cofts to be taxed, or to the 
court, Cooke's Rep. 6. Anon. | 
The ejectment is prepared as before (it is not EjeAment bow 
neceſſary to ſeal a leaſe,) laying your demiſe aſter e Prerates. 
the rent became due, which is generally 7wenty 
days after the quarter ended ; after ſervice thereof, 
the following affidavit is neceſſary, naming the 
cauſe; | | | 
and J. B. of, &c. Gentleman, ſeverally make oath for judgments 
and ſay; and firſt this deponent J. B. for himſelf 
faith, That on the day of . 
laſt paſt, and for ſeveral days before, the meſſuage 
in the annexed declaration of ejectment mentioned, 
was ſhut up, and there being no tenant in the 
poſſeſſion thereof, he this deponent did, on the 
= day of - laſt, affix a copy 
of the ſaid declaration in; ejetment hereto an- 
nexed, and the notice thereunder written, upon 
the door of the ſaid meſſuage, late in the tenure 
of the ſaid J. B. And this deponent J. B. for 
himſelf faith, That before ſuch declaration in 
ejectment was affixed as aforeſaid, there was due 
to him as landlord of the ſaid premiſes, from the 
laid J. B. the tenant thereof, the ſum of 14/. for 
a year's rent, upon and by virtue of a certain 
aua 


J. K. the leſſor of the plaintiff in this cauſe, Agfa. it to move | 
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-Indenture of leaſe, bearing date the . 
day of 1790, and made between this 
5 deponent of the one part, and the ſaid 4. B. of 
the other part; and that no ſufficient diſtreſs waz 
then to be found upon the premiſes, countervailing 
the arrears of rent then due to this deponent: And 
this deponent further ſaith, That he had, at the 
time of affixing of the ſaid declaration in ejectment 
upon the door of the ſaid meſſuage, power to enter 
on the ſame, for the non-payment of the rent fon 


arrear as aforeſaid, © | | 

Subſtanee of the Tt appears in Cooke's Rep. 68. That the affidavit 
8 required in this caſe is in ſubſtance as follows, 
to make. That declaration was fixed upon ſuch a place, bi 

| the moſt notorious part of the premiſes in queſtim 
(there being no perſon in poſſeſſion on whom the decla- 

ration could be lrgaily ſerved), that half a year's ret 

| was then due from the late tenant; that mo ſufficient 
' Aiſtreſi was to be found upon the premiſes, to anſum 
the arrears then due; that the late tenant held ſuch 

premiſes by viriue of a leafe from the leſſor of tht 

plaintiff, and that therein is contained a clauſe of 1t- 


entry for nonpayment of that rent. Pratt, Reg. C. B. 
168. | 


4 


How to more You move upon this affidavit as before, for judg- 
for judgment. ment againſt the caſual ejector, pay ſerjeant' fer 
105. 64.; and if no appearance and plea, ſign 
| judgment. | Dart: 
If tenant appears But if the tenant appears, and pleads upon the 
and pleads, what trial, all the matters in the above affidavit muſt be 
proof requiſite, _ | 
| proved. 1 Burr, 614. t 
Tender before - A declaration was delivered gth Dec. 17 70, but 
ejectment deli- z on the 7th of Nov. preceding, the tenant in poſſeſ- 
— {ee ſion had tendered his rent, which was refuſed by 
aſide, leffor of plaintiff, betauſe he had put the affair in 
YT an attorney's hands, On 23d of Nov. it wi 
again tendered before witneſs, and refuſed, The 
tenant left the money in his landlord's bakehoule, 
in his preſence. Motion to ſet aſide the proceed - 
ings with coſts: Court ordered, that as the m—_ 
4 . 5 2 


| 726, Rae v. Soley, 


Ejeament. . „ 


was made before notice of the action, the rule abs 
ſolute. Goodright v. Noright. 2 Black. Rep. 746. 


Rule abſolute to ſtay proceedings on payment 
of the rent. due to leſſors, as deviſees and coſts, 


Duckworth v. Tunſtall, Barnes 184. 


» Sh 


FRE // 2 proceeding by a Morigagee, 


Tas mortgagee, having 2 right of entry, and Of proceeding to 5 


recover premiſes 


the premiſes tenanted, may ſerve an ejectment on by a mortgagees 


the tenants as before; but if the premiſes are vacant, 
he muſt ſeal a leaſe thereon, in order to nominate 
a plaintiff, who is to be turned out by a defendant, 
as mentioned before; and the proceeding is exaQly 
the ſame. | Te nth 5 
By Stat. 7 Ger, 2. c. 20. It is enacted, That If an ejegment 
where an ejeciment is brought by a mortgagee to recover is brought * ho 
the poſſeſſion of mortgaged premiſes, if the perſon who ON acts, 


mortgagur may 


bas a right to redeem, ſhall appear and pay- to the apply, &c, 


morigagee, or bring into court, the principal, intereſt 
and cofts, to be computed by the proper officer, he ſhall 
be diſcharged from the mortgage; and the court ſhall, 


by rule, compel the mortgagar to reconvey the premiſes, 
and 10 deliver up all deeds relating to the title of the 


me. | | 
If there be a mortgage and two bonds which were Mortgage and 
a lien upon the eflate, the defendant cannot pay off o bonds. 


mortgage, unleſs he pay alſo the amount of the 


two bonds. Barnes 177. Felton v. Aſb. 2 > 
| s order may be had for this purpoſe, A juaye's order 


A judge 
and the prothonotary is to make all juſt deductions will do. 
and allowances, on paying of the mortgage money. 
Barnes 176. Goodright v. Moore. 


When there are two or more mortgages, the Where there are 


court will | - | two or more 
vill not ſtay proceedings and compel a re- mort 


demption of the firſt mortgage only, upon the pay- wili not compel - 
ment of the principal, intereſt and coſts on that © redemption of 


mortgage, without paying the reſt, 2 Black, Rep. * _—_ 
Rr 3 | T* 
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614 Ejecdment. 
Finel judgment To be inſerted after the Paſtea.—At which day 
e verdi® for cometh here as well the ſaid Jobn Doe as the ſaid 4. 
— by their attornies aforeſaid; and upon this the pre- 
miles being bere ſeen, and fully underſtood by the 
juſtices here, It is conſidered, That the ſaid Job 
Dee recover againſt the ſaid A. his term aforeſaid 
yet to come, of and in the tenements aforeſaid, 
with the appurtenances, and his damages aforeſaid, 
aſſeſſed by the ſaid jury in form aforeſaid, and alſo 
43/. 19s. adjudged to the ſaid John, by the court 
here, by his aſſent, by way of increaſe, which da- 
mages amount in the whole to 46/.; and that the 
Hab, fac, poſſeſſ. ſaid 4. be taken, &c. And upon this the ſaid John 
prayed, Dee prays the writ of the Lord the King, to be di- 
reed to the ſheriff of the county aforeſaid, to cauſe 
him to have his poſſeflion of his ſaid term, yet to 
come, of and in the ſaid tenements with the appur- 
tenances; and it is granted to him returnable here, 
from the day of Eaſſer in fifteen days, c. 
Judgment in Enter on the roll as far as to the end of the iſſue, 
eee _ then ſay, At which day before our ſaid juſtices at 
drawn his Maſtiminſser came the parties aforeſaid by their attor- 
ples ans rofls nies aforeſaid, and the ſheriff did not ſend the ſaid 
taxed, anc ao yrit, nor did he do any thing thereupon; and here- 
— upon the ſaid C. D. ws his Grid — , comes and 
relinquiſhes his averment by him in pleading above 
pretended, and ſays, That he cannot deny the ſaid 
action of the ſaid John Doe, nor but that he is guilty 
of the treſpaſs and ejectment aforeſaid, ih manner 
and form as the ſaid Jobn Doe hath above thereof 
complained againſt him; and the ſaid Jobn Doe 
further ſaith, and acknowledges, That he hath ſuſ- 
tained damages, by reaſon of the treſpaſs and eject- 
ment aforeſaid, beſides his coſts and charges by him 
laid out about his ſuit in this behalf to 15, and no 
more; and becauſe the ſaid C. D. doth not deny the 
| ſame, but admits the allegation of the ſaid Jobn to 
be true, the ſaid John prays judgment, and his da- 
mages ſo acknowledged in form aforeſaid, together 
* With his coſts and charges aforeſaid, may be ad- 
5 8 judged 


Ejeument. 


Aged to him, Ec. Therefore it is conſidered, Joigment Cgned 
ay 


That the ſaid Jobs Doe recover againſt the ſaid 
C. D. his term aforeſaid, yet to come, of and in 


the tenements aforeſaid, with the appurtenances, 


and the ſaid 1s. damages in form aforeſaid acknow- 
| ledged, and alſo 7/. 10s. for his coſts and charges 
by him laid out and expended about his ſuit in this 
behalf, adjudged to the ſaid Fohr by his aſſent, by 
the court here, which ſaid damages, coſts, and 
charges, in the whole, amount to 7/, 11s. and 


that the ſaid C. be taken, e. And the ſaid John 


prayeth the writ of the ſaid Lord the King, to 


cauſe him to have his poſſeſſion of the term 


aforeſaid, yet to come, of and in the tenements 
aforeſaid, with the appurtenances, and it is 


granted to him returnable here, in fifteen days - 


Meſne Profits, 


. . WS . . „ * | F , 
Ir judgment is obtained in ejectment, bring an How to recover , 
them, and muy 
tial to the recovery, it may be brought either in the „ | 
name of the nominal plaintiff, or in the name of aQion to be 


the I:fſcr of the plaintiff, and in either ſhape, it is brought, 


action for the meſne profits; and as it is conſequen- 


equally his action, againſt the tenant in poſſeſſion, 
to recover the value of the profits, unjuſtly received 
by the tenant, in conſequence of the ouſter com- 
plained of in the ejectment; for after a recovery in 
ejectment, the tenant is eſtopped from controverting 
the plaintiff's title, in a ſubſequent aQion for the 
meſne profits, provided the plaintiff only proceeds 
for meſne profits, from the time of the ouſter com- 
plained of in the ejectment; but if he proceed for 
antecedent profits, he muſt prove his title to the 
premiſes, from whence they aroſe, to ſhew his 
right to receive them. 2 Burr. 668, Barnes 87. 
Trehern v. Greſſingham. | 
Tz In 
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615 Pelne Prdfits. 
Proof required Tn order to prove the plaintiff's title, it is only 
in ſoch action. neceſſary to produce the office copy of the judgment 
in ejectment, where the judgment is after verdiQ, 
together with the attorney's bill; bur if by default, 
then a writ of poſſeſon executed is neceſlary; but a 
learned author ſays, That the latter does not ſeem 
requiſite; for if the tenant be concluded by the 
judgment in ejectment, from controverting the 
_ plaintiff's title, he is conſequently concluded from 
controverting his poſſeſſion, becauſe his poſſeſſion is 
part of his title. Gilb. Ejettm. by Runn, As to the 
value of the meſne profits, they muſt be proved; 
Jory are not but in eſtimating that value, the jury are not con - 
confines to mert fied to the mere rent of the premiſes, for they 
may give whatever damages they think proper. 
3 Hf. 121. Goodtitle v. Tombs. Though the de- 
fendant may plead the ſtatute of limitations, and 
buy that means protect himſelf from all but the laſt 
: fix years. Bull ni. pri. 87. 55 | 
Tenants in com- If one tenant in common recovers in ejectment 
Tron may have againſt another, he may have an action for the 
eon. melne profits. 3 Wilſ. 118. Goodtitle v. Tombs. 
Connot pay mo- The defendant cannot pay money into court in 
ney inte court. an action for meſne profits. 2 Wi 115. Becauſe 
| this is a treſpaſs for a tortious occupation, Holdfa 
— v. Morris. 6 | ER 
Action for the In an action for the meſne profits, brought pend- = 
meſne probts, ing a writ of error on the ejectment, plaintiff may 
2 es proceed to aſcertain his damages, and to ſign his 
judgment; but Cur. will ſtay execution thereon, 
till the writ of error on the judgment be deter- 
mined. Harris v. Allen, Cooles Rep. 46. 
Defendant held On motion in the treaſury, that defendant might 
to x for the be held to bail upon affidavit in an action for meſne 
meine profits. profits, the Judges ordered defendant Motteram to 
de held to bail for 500/. but would not order the 
other defendants to be held to bail, they being only 
his under tenants, Prad?. Reg. C. P. 62. Duncombe 
v. Motteram. e Ry 
51 n 


Pelne Profits. 677 


In cjedt ment, a writ of habeas corpus is the proper How to remove 
proceſs to remove the plaint (under which the de- n <jetment 
fendant muſt appear-in this court; and enter into — 
the common rule, and plaintiff muſt declare de no- London. 

v0), and not a writ of certiorari, as in replevin, 

whereby, after the record removed, the parties ate 
to proceed upon it, and not to begin de neue. 

Barnes 421. Highmore v. Barlow. 
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Bankrupts. 


Bankrupts im- IF any bankrupt who ſhall have obtained his cer» 

— e Ae tificate, and ſuch certificate ſhall have been al- 

ed, how to be lowed and confirmed, ſhall be taken in execution, 

or detained in priſon, on account of any debts due 

or owing before he became bankrupt, by reaſon 

that judgment was obtained before ſuch certificate 

was allowed and confirmed, it ſhall be lawful for 

any one or more of the judges of the court wherein 

judgment has been ſo obtained againſt ſuch bank- 

rupt, on ſuch bankrupt's producing his certificate, 

allowed and confirmed, to order any ſheriff, Cc. 

who hath any ſuch bankrupt in cuſtody, to diſchage 

ſuch bankrupt out of cuſtody, without payment of 

any fee or reward; and ſuch ſheriff, &c. is required 

to diſcharge ſuch bankrapt out of cuſtody, and is 

indemnified from any action for an eſcape. 5 

Fes. 2. c. 30. ſo 13. ö | 

Nes to diſcharge If the bankrupt is in cuſtody before his certifi- 

a bankropt. cate is ſigned and afterwards allowed, apply to a 

| judge, at his chambers, for a ſummons to ſhew 

cauſe why he ſhould not be diſcharged, he having ob- 

tained his certificate; which upon producing, and an 

affidavit (if the attorney does not attend for the 

_ plaintiff) of the debt having accrued before he be- 

came a bankrupt, and obtained ſame without fraud, 

the judge will grant an order upon the third ſum- 

mons. Vide A/bdowne v. Fiſher. Barnes 386. 

If eommifſhon The court will not diſcharge a bankrupt on 2 

emerge common appearance, when the commiſſion appears 

not diſcharge, to have been groſsly fraudulent, viz. the defendant 

| lived in Ruſſel Street, Bloomſbury, and the commiſ- 

ſion deſcribed him as of the pariſh of Saint Faith 

the Virgin, in London. 2 Black, Rep. 725. Sowley 
v. Jones. | 

e The 
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Bankrupts. 619 

The bail, if the bankrupt has his certificate allowed, 

may apply to be exonerated by ſummons, without 
rendering the prineipal, before return of ſecond 
ſei. fa, Barnes 104. Ray v. Huſſey. = 55 

But if the bankrupt be in cuſtody at the ſuit of Cannot be diſ- 
the king, on an extent, he cannot be diſcharged — from an 
therefrom. 1 Att. 220. | | ; Fs 


Original action was brought in 1765, the bank- Allowance of a 


rupt defendant's certificate ſigned in 1766. The bankropt'r certi- 


ficate no relation 


ca. ſa. was returnable in Hilary term 1768; the back, to dif 
plaintiff 25th June 1767, proved his debt under cbarge the de- 
the commiſſion merely in order to diſſent from the g;n%nt's bail if 
certificate, but never received any part of his debt. allowance, 
Judgment on ſci. fe. againſt the bail, ſigned 4th 
| you 1768, Trin. T. In the next vacation bail 
ught error, which was nonproſſed in May 1769. 
Motion to ſet aſide the execution againſt the bail, 
and why the bail ſhould not be diſcharged out of 
| cuſtody. Court held, that the allowance of the cer- 
tificate had no allowance back; and till the certifi- 
cate was allowed, it was nothing. That the 
plaintiff's proving his debt, with intent to obſtruct 
the certificate, did not preclude him from purſuing 
his legal remedies, and even had he received his 
debt or part of it under the commiſſion, ſtil! he 
might proceed to fix the bail, who would be inti- 
tled to their remedy ſo far as they were oppreſſed by 
 audita querela or motion. Rule diſcharged. Walker 
vi. Gibbet and another, 2 Black, Rep. 81 1. | 


a 


_ Caſes. 


A. becomes bail for B. on a promiſe of indem- Debt nt cat 
nity. The bail bond is aſſigned, and judgment fast for « belt» 


rupt on 2 pro- 


had in an action thereon, againſt A. who brings miſe of indemni- 


error in the Exchequer. B. becomes a bankrupt. 0 — 


Judgment againſt A. in the Exchequer, who brings gen, fame noc 


error in parliament, which is nonproſſed, and then being paid till 


de pays debt and coſts, The damnification does ster the bank - 


not . · 
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 Bankrupts, 
Not accrue till that payment, and is not covered by 
the commiſſion and certificate; but an action lies 
for A. againſt B. the bankrupt, on his promiſe of 
indemnity. ' 2 Black, Rep. 794. Goddard v. Van. 


' en. | . ; ; , ; 
Bzakrupt geinz An uncertificated bankrupt going beyond 
1 and refuſing to aſſiſt his — — 5 — 
his creditort to debts, is guilty of nonconformity, and cannot be diſ- 
get in his debts; charged under the inſalvent debtors act. 1bid, 1188. 
Rs under Norris v. Levy. It is bis duty to attend the com- 
the Inſolvent miſſioners at all times, till his affairs are finiſhed, 
Act. or at leaſt to be ameſnable to their call. It is alſo 
5 his duty to aſſiſt his aſſignees in diſcovering and 
getting in his effects. A bankrupt who quits the 
kingdom before the ſettlement of his affairs, puts 
It out of his own power to conform to the bank- 
rupt laws, De Grey, C. F. bid. 
Creditor is in- A creditor who obtains a verdidt before the com- 
ws qo miſſion iſſued, is entitled to prove his coſts as well 
V2 under 28 his debt, though judgment be not ſigned till after 
commiſſion, tho the commiſſion iſſued. And baving proved his debt, 
| * * and otherwiſe ated under the commiſſion, has 
| the commiſſion Made his election, and ſhall not on a ſubſequent 
iſſued. unforeſeen event, at the diſtance of a twelve month, 
| deſert the commiſhon and come upon the bail by 
ſurpriſe. bid. 1317. Ayleit v. Harford, © 
Deſendent pro- Debt was brought on bond payable by * 
ducing his cen, ments, ſome of which were not pa till after 
— forms the ——_ Queſtion, Wusber Wi be a 
appearance, the debt diſcharged by the certificate, or not? After 
. 8 the firſt default of payment, the bond is forfeited, 
 commiſliin and the penalty is the debt in law. The court 
idued, will not enter nicely into the matter of bail or no 
bail. Rale for common appearance. Barnes 101. 
Kinughtv. Remy. | 
Debt when net No debt can be barred but what was a debt con- 
trated with certainty before the a& of bankruptcy. 
| 3 Vilſ. 13. Chilton v. Whiffm. © 
ity bong, An annuity bond, if forfeited before the bank- 
before ruptcy, ſhould be valued and proved under the com- 


ov 


ys miſſion. 


— 


Bankrupts. 


miſſion; If not forfeited till after, it cannot be 
proved; and the obligor may be taken in execution 
on a judgment thereon; - Bond given 28th January 
1770; 18th March 1773, commiſſion iſſued; 15th 
Fuly 1773, the certificate was allowed; a quarter 
became due the 18th of April. 1773; the annuity - 
was regularly paid to the 18th of January 1773; 
ſo that the bond, in fact, was never forfeited. 
2 Black. Rep. 1106. Perkins v. Kempland, 5 
A bill of exchange drawn on and accepted by 4. When he is not 
but not due, nor paid, till after the drawer was de- diſcharged on 


clared a bankrupt, the defendant not diſcharged by MG exchanges , 


the commiſhon of bankruptcy. bid. 8 39. Youngetal 
v. Hackley. | . | | 
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Caveat in theſe 


proceedings, 


How priſoners 


r wy 1 


ProceedingsagainiPriſoners, | 


F any perſon is in cuſtody of the warden, or 
[| keeper of any other priſon, it will behove the 
practiſer to take care and obſerve the rules laid 
down, in the ſtricteſt manner, in proceeding againſt 
him; otherwiſe the leaſt lach in the world will de- 
prive his client of the cuſtody of the priſoner, as 
the law pays the higheſt regard to the liberty of the 
ſubject, and moſt likely may be of diſagreeable con- 
ſequence to himſelf, ſince the courts have deter- 
mined, that an attorney is liable to make ſatisfaction 
to his client for neglecting to charge a priſoner in 
execution, though it appeared rather for want of 
judgment, than negligence. 2 Will, 325, 

F ormerly when any defendant was detained in 


were proceeded cuſtody by meſne proceſs of this court, if the plain- 


9 tiff did within tte terms after the arreſt, cauſe the 


/ 


The preſent © 


mode for deli- 
vering declara- 
tions again 
priſoners, 


defendant to be brought up by habeas corpus, and 
committed, fo that he might declare againſt him 
in cuſtody of the warden, &c. the defendant might 
be diſcharged out of cuſtody upon entering a com- 
mon appearance; but now by Stat. 4 & 5 W. & 
M. c. 21. f. 2. If any defendant be taken or charged 
in cuflody, at the ſuit of any perſon, upon any writ, out 
of any of the courts at Weſtminſter, and impriſoned 
far want of ſureties for appearance, the plaintiff in ſuch 
writ may, before the end of the next term after juch writ 
ſhall be returnable, declare againſt ſuch priſoner in 
the court where ſuch writ ſhall iſſue, whereupon the 
priſoner ſhall be taken and impriſoned or charged in 
cuſtody, and may cauſe a true copy to be delivered to ſuch 
priſoner, or to the gavler or keeper in whoſe cuſlody ſuch 
priſoner ſhall be or remain; to which declaration the 
ſaid priſoner ſhall appear and plead ; and if ſuch pri- 
ſoner ſhall not appear and plead, the plaintiff in ſuch | 
caſe ſhall have judgment, in ſuch manner as if the = 
p | |  foner 


— 


ſener had appeared in the ſaid court, and refuſed to 


anſwer or plead to ſuch declaration. 
That it ſhall and may be lawful for any perſon Copy of declara- 


who ſhall have cauſe of action [againſt any priſoner op nem" ge. bs | 


of the Fleet, after filing or entering a declaration, and affidavit 


to deliver a copy to ſuch defendant in any perſonal made thereof, 


plaintiff to ſign 


action, or to the turnkey or porter of the Fleet judgment. 


_ priſon, and after a rule given to plead, to be out 
in eight days at moſt after delivery of ſuch copy 
of the declaration, and affidavit made of ſuch de- 
livery, to fign judgment againſt ſuch defendant,* as 
if he had been charged at the bar of the Commo 
Pleas, 8 C9 . 3. c. 26. . 13. y | 
Upon which ftatute the following rules were 
made. | 2 8 
That no copy of any declaration be delivered No declaration 
to any priſoner in cuſtody, before the day of the be rens 
return of the proceſs upon which the defendant of vic, 
_— or charged in cuſtody, Eaſ. 5 V. 
& M. ; 
That no rule be given for the defendant in cuſ- No rule to ap- 
tody, to appear and plead to any declaration Per #e 3 
- againſt him, until an affidavit be filed with the pro- filed, 
per ſecondary, of the delivery of the copy of ſuch decla- 
ration, and of the time when, and the perſon to whom 
the ſame copy was delivered, and a copy of the ſaid 
affidavit ſhall be produced“ to the prothonotary * Now diſpenſet 
defore judgment ſigned, together with a certificate with. 
_ from the proper officer, that no appearance is en- 
tered with him. | = 
If declaration be not entered or left in the of- Ir declaration be 
fice, before the end of the next term after the writ — 
or proceſs (by which the priſoner ſhall be taken or IM 
charged in cuſtody) be returnable, and affidavit 
made and filed in manner aforeſaid, before the end. 
of twenty days next after ſuch term (Eaſter term ex- 
cepted), and within ten days after Eaſter term, the 
priſoner ſhall be diſcharged upon the entering of 
his appearance, with the proper officer, by writ 
of ſuperſedeas made by him according to the antient 
praQtice of this court, ; * 
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Gaoler not de- If any gaoler or keeper of a priſon having teceiy-. 
livering declara- e 2 3 declaration againſt any — in his 
cuſtody, ſhall ſuppteſs the ſame, and not deliver it 
forthwith to ſuch priſoner, an attachment ſhall be 

iflued againſt him. bid. . 


Defendant ſor- If any defendant hath or ſhall render him or her- 


— — 2 ſelf, or be rendered to the Net priſon in diſcharge of 
bail before de- his or her bail, at the ſuit of any plaintiff, where no 
clarationdeli- further proceedings by declaration have been had 
_ 2 againſt ſuch defendant ſo rendered, before ſuch ren - 
within two der, unleſs the plaintiff ſhall - declare againſt ſuch 
terms, defendant within two terms after ſuch render ; ſuch 
defendant may be diſcharged out of cuſtody, by ſu» 
per ſedeas, to be allowed by one of the juſtices of this 
court, if cauſe be not ſhewn to the contrary by the 
plaintiff or his attorney, upon notice to either of 
them given by the defendant's attorney or agent, and 
affidavit made of ſuch notice. R. E. 8 Geo. 1. 
Ine term in which the writ is returnable to be 
accounted one of the two terms. | 
After render, to The defendant had put in ſpecial bail by at 
de delivered to torney, and afterwards ſurrendered in diſcharge of 
mans his bail, declaration delivered to his attorney in 
| time, but not to himſelf or the turnkey, —Court 
ordered a ſuperſedeas. Clavey v. Watts. 2 Black, 


Rep. 786. 


| Fugitive, © A fugitive ſurrendering himſelf to the Fleet un- 


der the inſolvent act cannot be charged with a de- 
claration; for he is not a priſoner upon any pro- 
ceſs but a mere volunteer. Smith v. Eyes. 2 Black. 


Rep. 970. L 


How to declare if the Defendant is already 
in the Cuſtody of the Warden of the 


Fleet, att. of Plaintiff. - 
Mow to 8 | Maxs two copies of the declaration on treble 
ws penny ſtamped paper, take ſame to the prothonotaries 


office, pay for the entry 25. a count, the clerk will 
mark both copies; then deliver one of them to the 
| a turnkey, 


Priſoners. 


turnkey, and at the ſame time aſk him if the de- 
fendant ts his priſoner at the plaintiff's ſuit; if he ac- a 
know ledges ſame, make an affidavit of the ſervice, 

and ſwear it before a judge, annexing the other 

copy of the declaration thereto, 

When the priſoner is in the Fleet, the declara- 
tion muſt be entered with the prothonotaries before 
it be delivered to the defendant. Cooles Rep. » 
114. 

e to n Fenn, late of Londen, The form of the 
merchant, was attached to anſwer Jahn Denn in a eee 15 
plea of treſpaſs on the caſe, and whereupon the ſaid * 

John Denn, by S. U. his attorney, complaips, For 
that whereas {as in other caſes). _ 

When the affidavit is (worn, take it to the ſe - How to proceed, 
condaries office, and the ſecondary will (if in time) 
give a rule thereon for the defendant to appear and 
plead ; pay 35. 10d. 

If he appears by an attorney he muſt pay for the 
iſſue book, otherwiſe if he appears in perſon, 2 
Iilſ. 11. Everall v. Maſan, 
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In the Common Pleas, 
Jebn Denn, Plaintiff, 
and 
| Richard Fenn, Defendant. 

A. B. of, &c. Gentleman, maketh oath and ſaith, The affidavits 
That he did, on the day of laſt 
paſt, deliver unto G. B, one of the turnkeys of the 
Fleet priſon, at the lodge of the ſaid priſon, a true 
copy of the declaration hereunto annexed; and the 
ſaid turnkey then acknowledged to this deponent, 
that the ſaid defendant was at that time a priſoner 
in the ſaid priſon of the Fleet, at the ſuit of the ſaid 
plaintiff, 

If the defendant does not plead (no demand is ne- It no plea, 
reſary) within the time, ſign judgment, and give | 
notice of inquiry to the priſoner or turnkey, and 
proceed againſt him as in other caſes (excepting that 
be muſt be proceeded againſt to final judgment witiin 
three terms). See after 75 rule. E. 8 Geo. 5 
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Rule to plead But if you forget to ſign your judgment on the 
OO firſt rule given to plead, you may in the next term, 
give a freſh rule (no demand is neceſſary), and for 
want thereof ſign judgment, when the rule expires, 
While a treaty Arreſt, Ocfeber 1772, by capias, returnable eras 
ſubſiſts the plain - anim.; defendant that day committed to the Fleet, 
rats car an, On the 7th June following, plaintiffs declared, 
in thetwo Motion for ſuperſedeas. Cauſe ſhewn was, a treaty 
terms, for an accommodation between plaintiffs and defend- 
ant which commenced on 25th January, and con- 
tinued and not ended until about the middle of 
Eaſter term laſt, to pay 15l. down, and give a 
warrant of attorney for the refidue, to which plain- 
tiffs agreed, defendant executed ſame, and not be. 
ing able to pay the 15/. plaintiffs delivered the bond 
and warrant up, and then delivered his declaration 
the 7th June. Per curiam-: it is for the benefit of pri- 
ſoners that plaintiffs will liſten to propoſals of ac- 
commodation ; but no plaintiff would liſten to ſuch 
propoſals, if priſoners ſhould thereby become ſuper- 
ſedeable: the defendant hath been the occaſion of the 
delay, and therefore diſcharge the rule. Walter v. 
Stewart. 3 Wilſ. 455. 
Muſt be charged After final judgment ſigned, the priſoner muſt 
2333 be charged in execution, within two terms next after 
"EE ſuch judgment had and obtained, the term in which 
| ñud ment is ſigned to be accounted one of the two 
« terms.” R. H. 8 Geo. 1. Except defendant brings 
a writ of error, 2 Vilſ. 380. . 
How to eharge a Make out a writ of habeas corpus ad ſatisfactendum 
eee _— upon a 5s. ſtamp'd parchment, pay figning by 
5 ats the prothonotaries 15. 4d. feal 7d. judge's alloca- 
| tur 45, (which muſt be obtained before it is ſeal- 
ed); take it to the clerk of the papers at the Fleet, 
four days before return, pay gs. 24.; it muſt be made 
returnable on a day certain, and all the proceed- 
ings muſt be entered on the roll with final judg- 
ment; if not carried in then, get Mr, Sherwood to 
take it to e/tmin/ter ; if filed, go to the clerk of 
the treaſury, Mr. Stubbs, pay 25: and defire it may 
be brought to the ſecondary; which being done, 
| „„ pay 


Priloners. .- 


pay the warden's man 10s. 6d. for bringing up de- 
fendant, Crier 15, ſecondary 10s, viz. 45. to pro- 
thonotaries, and 6s, for himſelf, | 
If he is returned with more cauſes than one, pay Fees on return, 
ſecondary 35. each caule, 25. to prothonotary, and 
15. for himſelf. _ N AE DR, 1 
A habeas corpus ad ſatisfatiendum may iſſue to the Hab. corps to 
warden of the Fleet, or the keeper of any inferior 1 1 
+ MJ : - er roll indorſed 
priſon of a liberty or franchiſe, returnable in court thereon. 
at a day certain, and the number roll of the judg- 
ment to be indorſed upon the writ by the attorney 
who ſues it out; and ſuch writ ſhall be a good cauſe 
of detainer. R. Mich. 1654 | 
If a defendant be brought into court upon a ha- On 12 judge 
beas corpus ad ſatisfaciendum he is to be charged in Farm TT 
execution upon that judgment only on which the | 
hab. corp. iſſued ; and if there be ſeveral judgments 
on which he is to be charged, there muſt be a ha. 
corp, ad ſatisfac, in each cauſe. Barnes 223. 


How to charge a Priſoner in the Fleet by 
Way of new Detainer. 


It is ordered, That no copy of a declaration de- Todetain a per- 
livered at the Fleet priſon againſt any priſoner 
there, ſhall be a ſufficient _ to hol ſuch pri- ball, poor ng 
ſoner to bail, or to retain ſuch priſoner in cuſtody muſt be made 
| for want of bail, unleſs an affidavit that the plain- _=_ —— ” 
tiff's cauſe of actien amounts to ten pounds or up- and the fame in- 
wards, be firſt made and filed in the proper prothono- dorſed by the 
taries office, and an indorſement made by the ſaid the copy of he 
prothonotary or his deputy, upon ſuch copy of the de- declaration. 
claration, ſignifying the ſum of money ſpecified ; for yp, This affi- 
which ſum ſo indorſed, bail ſhall be required, and davit muſt be 
for no more. R. Hil, 8 Geo, 2. : eee W 
The declaration prothonotaries mark, muſt be 3 e N 
delivered, and not the copy. Newbail v. James. 
Prad. Reg. 331. | : Ye 
Iwo copies of declaration are prepared as be- 
fore, and an zffidavit muſt be made of the de- - 
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ſon in the Fleet, 


—_— FACE I TG _ rr e . — > 3 — 2 = — 
22 ES 7 e 7 Sy 4 A n 2 DS n E e 2 ” 
n 5 k * 8 88 "FE | 30 . Cn BET, r 2 © LEI ae LL 
* 838 nz 5 ein —— og 2 25 . * 2 - — 2 10 Bur — _ 5 ad ale I | g * 
el te — —— 7 oct — - Ws — cen . AS — — —— 5 - * p = : 4 
n x EOS. "UPS. 3 » 20 - „ 2B Fog 8 SURF... ae ar? 3 e 1. r r 4 
a * 1 * 2 SL FE 2 pa Ss . * 1 8 r y I, * "y 4 Fe 2 1 : > _ * . 
1 F the * p 


4 Ii AER EG Eo — —— 
8 2 
GRE — 
* 


*. — 
r 


22 


r 4 2 
TTT ee N 1 * 
— * 1 4 _ 
E 3 
2 * 8 2 ve 4d 
* * _ — 


"7 wood * 
2 "a. * 2 n * mT = Dy - rug ns p I" 5 
— I Sag * * "x 2. 1 44; m__—_ Ss 4 — y 4-4 OS 22 a 
7 * P 266084 s hes 2 py OS LY p b e * 15 . ad = od py ar, . RK + : Le IIS — * 
G L 8 be Hp 3 : - wth FILL 2 — . 3 * . *. 8 — — 9 > SE Te A. tte Bt : - +: 
er ad 44” * , < 5 5 . = l 8 2 4. - TR, b 3 on 2 , = 4 1 þ Wo — 
" — e 4 - ry 1 . f 0 2 — — 1 es 2 —— EXIST 3:1 1g —. Do eas — 2 1 8 f "BS * 
* + Do VIBE ory 4 att as 6 * 2 2 2 "= SM . ways F by — 5 N ; 1 
222 1 '- hy oe a KEI Y 2 F Jags”, + 2 q ** 
5 is OR” 2 * Pray * oa 


25 . Oy 
e Aaron. 


R 


. 
_ 
5 y Y - 
by bs = = a Ld 8 2 LY Ws o 
o * — N 1 n N 1 > - 7 **. „„ > * A 4 . 4 NT r 
Po 8 n R 5 1 eg: 1 > a ** * N re A N 2 3 1 —— 2 D * ö , a 
4 — * ny A 7 2 1 —_— A 8 3 7 nt * FOES, L by 2 , — * h 92 = \ rn 2 4 rn, > + 9 W RF," 
> «i. 5 2 e N 0 % — 2 4.4 © x N * um Y * 24 8 boy 3 at — * . o . Aen. eas" * 8 CEE En 4: . > of 8 * $ CROSS, 
EIS, 2 ve ; - Wo” *- — 6 4 2 D 5 85 p = N "IE aps © r rr e SIE! Ce ng os 8 1 N 
— o e 1 STS ” e 8 £ [," cx 8 * OI INT apy r "_ — — k _ A * 6 5 2 al E $Id = g : 4 < + vhs 3 ba _ 1 l 
We . 7 g - p 99 1 2 7 - a # : 4 af 1 — " © Medi” 4 P 2 I 9 F © by DE & — i . 95 — 0 8 | 
— — wb ove AY Sy OS oy . 3 — . N * Rees — * 7 


2 — & 
* * . 
> 2 — 


n 7 1 
oy & * > - 2 
— 


**. * rern: * SS 
— Prey Pe — 2 
WM g 


od e 
8 IS: 
4 —_ 


6 
rare 


r 
8 
* 


Seer 
r 


livery of ſuch copy, and filed within twenty day; 

as before. 5 : h 
The plaintiff, az If the defendant is arreſted by proceſs iſſuing out 
whoſe ſuit the of the court of King's Bench, and in cuſtody for 
33 was nec want of bail, removes himſelf by habeat corpus to the 
xeſted, need not . | * » . . . 
make ſuch affi- Fleet priſon, and the plaintiff charges him in the 
davit. Fleet with a copy of the declaration, he is not 
M. B. But two obliged to make and annex an affidavit of the debt 
copies are to be as by rule, E. 8 Geo, 2. is directed, in regard there 
made as before, was an affidavit of the debt when the plaintiff took 
the delivery filed, Out the proceſs upon which the defendant was ar- 
treſted; but if the declaration comes in as a nw 
charge againſt a priſoner in cuftody at the ſuit of 
another plaintiff, there the above rule muſt be ob- 

ſerved, Samfpſon v. Warren. Prad. Reg. 330. 
If defendant ia If a defendant in cuſtody on a King's Bench pro- 
cuſtody on a ceſs be committed by this court, or a judge of 
. b. proceſs this court, to the priſon of the Fleet, before a de- 
the Fleet before Claration delivered, the plaintiff cannot declare 
a declaration, againſt him in the King's Bench, without removing 
how to proceed. him to the priſon of that court by habeas corpus ad 
reſpindendum ; but he may declare againſt him in 
this court, in the ſame manner as if he was upon 

proceſs out of this court, and proceed to final 
judgment; and for default of declaring, &c. in due 
time this court way diſcharge the defendant out of 

cuſtody. Madagck v. Fletcher, Barnes 384. 

How eſter declj- Where a defendant is removed to the Fleet after 
ration. the declaration delivered, the action muſt proceed 
| in that court wherein the plaintiff declares, and the 
defendant is to be ſuperſeded by that court for 
want of ſubſequent proſecution, though detained in 
the priſon of the other court. bid. „ 
Ihe prothonotaries mark the declarations, and 

an affidavit muſt be made as before. | 
How to procces Where a defendant was ſerved with copy of 
whendefendant proceſs, but before declaration delivered, became 
wo apr a priſoner in the Fleet, and the plaintiff entered an 
by an , ; | 
afterwards ren- Appearance for him purſuant to the ſtatute, and 
ders to the Fleet. left a declaration in the office, and gave him no- 
© tice of it, the court ſet afide the proceedings, _ 
$2 Ty ez 


» 


e Priſoners. 


| held, that the declaration ought to have been de- 
livered at the Fleet.  Pryme and others v. Moore. 


Barnes 392. | 

A priſoner in 9 on an attachment for a con- A otiſper on an 
tempt of the court, cannot be charged with a de- „ 
claration without leave of the court. Ailgeod v. judge's order be 
Howard, Cooke's Rep. 27. And the charging a de- declared again, 
fendant with a ca. ſa. whilſt in euſtody of the ſhe- | 
riff of Middleſex on an attachment for a contempt 
of this court, 1s Irregular; z therefore a judge's order 
is neceſſary, | 

It was alſo held, that a perſon in priſon for fe- 
lony, cannot be charged with a declaration with- 
out leave of a judge, the attorney- general, or pro- 
per court, Cooke's Rep. 27. 

But if he accepts the declaration, and ſuffers the 
plaintiff ro take judgment, he waives all advantage 
of the irregularity. Pepper v. Buwden, Ibid. 

ET. 
3 If priſoner be taken upon an eſcape warrant, and If taken on an 
is in cuſtody of the warden or other gaoler, he muſt ep 
be declared againſt, before the end of the ſecond e 
term after his being ſo taken, otherwiſe he may be terms. 
diſcharged. | 

Two defendants, one ke and in the Fleet, If two be in the 
proceſs of outlawry againſt the other, court will . 928 
give plaintiff a reaſonable time to declare, that he 
may outlaw the abſconding defendant. Williams v. 


Mainwaring, Barnes 401. 
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Hiro to proceed if the Defendant be in Cuſ 
_ tody in Newgate, Ludgate, or any other 
County Gaol, already, at [the 5 uit MM 
Plaintiff. 


IF the defendant be in n cuſtody of: any ſheriff, &c, If in Newgate, 


Ludgate, or an 
then make two copies of the declaration on treble 2 7 
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| penny ſtamped paper, one to deliver to the gaoler, 
turnkey, or priſoner, and annex the other to an 
affidavit of ſuch delivery, which muſt be filed be- 
fore the end of twenty days after the ſecond term 
with one of the ſecondaries (except after Eaſter 
term, and then in ten days), for no rule to plead 
can be given till affidavit is made and filed ; take 
declaration to the prothonotaries office (pay for the 
entry 25. a count), who will mark them; then 
leave one with the gaoler or turnkey of the priſon, 

at the ſame time aſking him, if the defendant be 

priſoner at the ſuit of the plaintiff, | 
Affidavit of de» X. G. of, &c. maketh oath, That he did, onthe 
livery. _ 23d day of June inſtant, deliver a true copy of the 
declaration hereunto annexed unto Mr. V. the gaoler 
(or Mr. J. B. the turnkey) of the gaol or priſon 
of the county of O. And the ſaid gaoler (or turn- 
key) then owned the ſaid defendant above-named 
to be a priſoner in the ſaid priſon, at the ſuit of the 
faid plaintiff ; and this deponent further faith, That 
the ſaid defendant was arreſted at the ſuit of the 
plaintiff, by proceſs iſſued out of this court, before 
the delivery of the ſaid declaration | 
N. B. The latter part of this affidavit by the rule 
of E. 5 W. & M1. does not ſeem to be neceſſary. 
ona filing affida- Upon filing the affidavit and declaration annex- 
vi, bow to ed with the ſecondary, he gives a rule to appear and 
. plead; and if no appearance and plea, the protho- 
notaries clerk will fign judgment (having filed 
' warrants of attorney), without making any copy 
of the affidavit of the delivery, or producing a certifi- 
Cate of appearance. not entered, that now being 
diſpenſed with. And N. B. No demand of plea is 

| neceſſary againſt a priſoner in this court, 

Need pot enter It has been held, That a declaration againſt a 
me 3 priſoner in a county gael, need not be entered with 
NG s the prothonotaries before the delivery, but before 
| it is filed uith the ſecondary it muſt ; which means any 
time before rule to plead given. Strickland v. Hodg- 
fon. Cooke's Rep. 114. Barnes 372. S. C. PA 
. | „ A pri- 
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A priſoner may any time pending the action, and May put in bail. 
before final judgment ſigned, put in and juſtify his 
bail, then apply for a judge's order to be diſ- 
charged]. | | 

Ik he pleads, the iſſue is made up as in common Ive. 
caſes, and if he has pleaded in perſon, it is to be 
delivered to the turnkey, or himſelf; he is not li- 
able to pay for the iſſue, if he pleads in perſon, but 
if by attorney, it is otherwiſe, and the iſſve muſt 
be delivered to the attorney. Everall v. Maſon. 2 
Vilſ. 11. | 5 5 

If a verdict be for the plaintiff, tax the coſts, How to charge 
and ſue out a ca. /a. as in other caſes, directed to in execution in 
the ſheriff in whoſe cuſtody he is, if the venue be 8200. 
laid in that county; if not, a ca. /a. into the county 
where the venue is laid, and a 7e/tatum ca; ſa. into 

the county where he is priſoner; get the ca. ſa. re- 
turned non eſt inventus. Send the execution to the 
under ſheriff, with directions to charge him in cuſ- 
tody, As this is material, you had better apply to 
his agent in town for this purpoſe, there being fees 
to pay the ſheriff, | 


How to charge Defendant with a new 


THis will be by making an affidavit of the debt, 
and ſuing out a capias into the county where de- 
fendant is a priſoner: ſend the capias to the under 
ſheriff, with inſtructions to make out his warrant 
thereon to the gaoler to detain him; then proceed 
to judgment and execution as before ſtated, as 
be is within all the rules with reſpect. to his diſ- 
charge, . ; 


Sf 4: "BS Within 
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* 


> j 1 art Nie 
Within what Time Priſoners are to appear 
and Pleag, © | 


Declaration des Ix a copy of the declaration be delivered before 
re defore menſim Paſche, or craſlinum animarum, and affida- 
menſem Paſchz, . | 

or craftinum ani. vit thereof made and filed; and the defendant doth 
marum, and de- not enter his appearance with the proper officer, 
— 2 dot within ten days after Eaſter or Michaelmas Term re- 
ment, &c, ſpectively, judgment may be entered againſt him, 
| if rules have been given ; but if he doth enter his 
appearance as aforeſaid, before the end of ten days 
after the term, he ſhall imparle unto the next term, 
unleſs the action be in London or Middleſex, and 
the defendant be in priſon within forty miles of 
the city of London and Neſiminſter; then, though 
he doth appear before the expiration of ten days 
after the end of the term, he /hall plead two days be- 
fore the efſnign day of the next term; in default 
thereof, rules having been given, judgment may be 
entered againſt him as aforeſaid, Rule E. 5 V. 

SA 


Declaration de- If a copy of the declaration be delivered on or 
after menſem after menſem Paſche in Eafler term, or craſſtinun 

Paſche, &c, © aninarum in Michaetmas tern, or in Hilary or Tri- 

when to PPAT nity terms, and the plaintiff ſhall thereupon give 

e rules to appear and plead, if the defendant enter his 

appearance two days preceding the eſſoign day of 

the next term, he ſhall imparle until the ſaid next 

term; but if he doth not appear within that time, 

8 may be entered againſt him as aforeſaid. 

Writ returnable f the writ be returnable in one term, and a copy 

| SORT GN of the declaration be delivered before the eſſoign 

before eſſoign of day of the next term, the plaintiff in ſuch next 

next, may give term may give rules to appear and plead ;z and if the 

— 8 defendant doth not enter his appearance, and plead 
* 6gn judg- by the time that the rules are out, judgment ma 
nent. be entered againſt him as aforeſaid. /bid, 

A declaration delivered the laſt day but one in 

Eaſter term. Rule out two days before the eſſoign 


day of Trinity, Bond v. Pape, Barnes 224. BY 
| 5 ä 2 


The plaintiff muſt proceed to final judgment Plaintiff muſt 
within three terms after declaration delivered, or after _rocend 20 
render, if declaration was delivered before, inclufive ; three terms after 
and to execution within two terms after judg- declaration de- 
ment, including the term in which judgment ſhall Este. 
be ſigned, or the defendant may be diſcharged. RK. 


E. 8 Geo. 1. Vide rule at length after, 


When Priſoners are intitled to their D if- 
charge for want of Declaration, 


Ir the defendant be committed to priſon by Where upon a 
proceſs out of this court, or habeas corpus, the pri- eee bag 
ſoner entering his appearance with the prothonotary may be di. 
in caſe of a plaint, or in caſe of an attachment of changed by ſpero 
privilege ; or with the filacer, in caſe of other pro-/ ee. 

ceſs, and giving rules to declare, the plaintiff not 
declaring before the end of the next term after the 
commitment, the defendant in reference thereunto 
to be diſcharged of his impriſonment by ſuper/edeas, 
in the end of the next term, and liberty for the 
plaintiff to declare upon that appearance the next 
term after that, at the fartheſt, R. A. 1654. 
15. 5 | | 
If the declaration be not entered or leſt in the Declaration to be 
office before the end of the next term, after the — 
writ or proceſs (by which the priſoner ſhall be taken or term, or elſe a 
charged in cuſtody) be returnable, and an affidavit ſuper/edeas, 
made and filed with the proper ſecondary, of the de- 
livery of the copy of ſuch declaration, and of the time © 
when, and the perſon to whom, the ſame copy was de- 7 
livered, before the end of twenty days after ſuch term 
(Eafter term pxcepied, and within ten days after Eaſter 
term), the priſoner ſhall be difcharged upon his 
entering of his appearance with the proper officer, 
by writ of ſuper ſedeas made by him, according to the 
ancient practice of this court. R. E. 5 M. & A. 


| * 


6 34 | | Priſoners. : 
| VN. B. The term in which the writ is returnable, 

| is accounted as one of the terms. hee, 

A deſendant Capias was taken out the 19th of May, 1778, in 

is not —— Eaſter term, returnable on the morrow of the Holy 

. rinity, and the defendant was arreſted the 28th of 


declaration, till 


the end of the May, five days before the end of Eaſter term; the 
RO - plaintiff did not declare in Trinity term, upon which 
vroceſs is recurn= 2 ſuperſedes was moved for in the treaſury chamber; 

ab e (not that in the judges were of opinion, that the defendant was 
= be is ar- not ſuperſedeable till the. end of the term after that 
: in which the proceſs 1s returnable (not after that in 

which the arreft is made). 2 Black. Rep, 1242. 
If declaration be After a ſuperſedeas obtained for want of decla- 
delivered againſt ration, the ſame plaintiff delivered à declaration 
| r againſt defendant as a priſoner, and on judgment 
has obtained a by default, proceeded to execute inquiry. Rule 
ſuperſedeas, it is why ſuperſedeas ſhould not be ſet aſide. lt ap- 
1 peared he was ſuperſeded 120% April, had notice of 
be taken, volefs the interlocutory judgment early in May, and did 
he apply in due not make application before the middle of that 
OO month, Court held, he could not take advantage 
of the irregularity, unleſs he applied in due time, 
and here he had made an unneceſlary delay. Rule 
diſch. Gehegan v. Harper. H. Black, Rep. 251, 2 
Burr. 1048. OE 

Howto diſcharge Get the clerk of the papers to give you a copy 
ba of the prac of cauſes, pay 3s. 6d.; take out a ſummons from 
xg '* a judge to ſhew cauſe, '** why he ſhould not be ſu- 
| « perſeded upon entering a common appearance for 

& want of declaring.” Serve a copy thereof on the 
plaintiff's attorney ; if he does not attend, take out 

a ſecond and third; then make affidavit of ſuch ſer- 
vice on a treble 64, ſtampt paper, and ſwear the 

ſame before a judge; at the ſame time prepare and 

ingroſs your ſuper ſedeas for the judge's fiat; then, 
upon receipt of the judge's order, enter an ap- 
pearance with the prothonotaries, pay 36. 104. ; 

no præcipe requiſite ; ſigning ſuper ſedeas with pro- 

thonotaries, 15. 4d. ; ſeal 7d; leave it with the 
warden of the Fleet. | : 
By 


Priſoners. | . Gus 

By rule E. 23 Geo. 3. Attendance upon a ſum- 
mons now is but one half hour, formerly an hour; 
but it muſt be an exact attendance, as the affidavit 
ſtates that. you attended at ſix till half paſt 

If the defendant be in a county gaol, get a cer- How to ſuper- 
tificate from the gaoler of the cauſes, and an afh- _ —_— _ 
davit of having ſeen him ſign the ſame; then iq fo; want of 
proceed by ſummons as before. The firſt order if declaration, 
not conſented to will be nf within /ix days, and 
afterwards an abſolute one, pay ſummons 25. ; or- 
der ni/t, 2 5.; order abſolute, 6s.; then iſſue a writ 
of ſuperſedeas, which the filacer ſigns, pay him 
25. 6d. ſeal 74, ; he files the judge's order, and then 
leave the ſame with the ſheriff in whoſe cuſtody 
defendant is. 43 | 


When intitled for want of proceeding to 
Judgmend and Execution. 


Ir is ordered, That if any plaintiff ſhall de- Priſoner to be 
clare againſt any deſendant in cuſtody of the warden e e 
of the Fleet priſon, or of any ſheriff or other officer, 2 to Jed 
by virtue of any proceſs of this court; and ſhall in three terms 
not further proceed to judgment within thre terms — 1 | 
after ſuch declaration delivered, incluſive of tie term | 
in which the declaration ſhall be delivered, the de- 
fendant having appeared: or if any plaintiff having and having ob- 
obtained judgment in this court, in any action !ain*d ſuch | 
againſt any defendant, a priſoner as aforeſaid, and Da 
ſhall not charge ſuch defendant fo remaining a pri- f-o4ant in exe« 
ſoner in execution upon the judgment fo obtained, cvtion " Fas: 
within two terms next afier ſuch judgment, ſo had ang net” 88 
obtained, including the term in which the ſaid judg- 
ment ſlall be fivned; or within two terms now next 
enſuing upon judgment already had; then ſuch de- 
tendant fo remaining in priſon, may be diſcharged 
out of cuſtody where he ſhall be detained, by /u- 
perſedeas, to be allowed by one of the ary 
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636 . Priſoners. 


this court, if cauſe ſhall not be ſhewn by the 

- plaintiff or his attorney, why ſuch plaintiff had 
not proceeded before that time to judgment and ex- 
ecution, as aforeſaid, upon notice to either of them. 
X. E. 8 Geo. 1. | | 


| Vplaintiff does And if any defendant hath, or ſhall, render him 


not declare, ; d d h F. 7 if, 0 
here defeadant Or herſelf, or be rendered to the Fleet priſon, in 
——— diſcharge of his bail, at the ſuit of any plaintiff, 


a diſcharge of where no further proceedings by declaration have 


dis bail in two. been had againſt ſuch defendant ſo rendered, before 


* ſuch render, unleſs the plaintiff all declare againſt 


ſuch defendant within two terms after ſuch render; 
and where any declaration hath been delivered 
againſt ſuch priſoner ſo rendering him or herſelf, or 
; being rendered, or judgment has been had againſt 
10 rode ment in bim or her before ſuch render, unleſs the plaintiff 
three terms, ſhall proceed to judgment upon ſuch declaration 
conan, e delivered within three terms after ſuch render (the 
two terms aſter defendant having appeared), and charge ſuch de- 
judgment, pri- fendant in execution within two terms after ſuch 
foner may be Judgment obtained, ſuch defendant may be diſcharg- 
5 n ed out of cuſtody, by ſuperſedeas, to be allowed by 
. one of the juſtices of this court, if cauſe ſhall not be 
ſhewn to the contrary, as aforeſaid, by the plaintiff, 
or his attorney, upon notice to them or either of 
them given by the defendant's attorney or agent, 
and oath made of ſuch notice given. R. E. 8 Gee. 1. 
Per Cur, The three terms are always taken, in- 
_ cluſive of the term whereof declaration is, and un- 
leſs plaintiff proceeds to ſign final judgment within 
the third term, he is too late. Davis v. Hall. 
Barnes 279. ö | 
Surrender, In caſe of a ſurrender after declaration, then 
within three terms after ſuch ſurrender, the term 
So for wantof wherein ſuch ſurrender was made being one, 80 
mur. for not getting a demurrer argued within the third 
| term. Barnes 383. Huggins v. Bambridge. 
If priſoner Ordered, In all caſes where a priſoner in the 
diſcharged for Feet, or other gaol, or priſon is diſcharged, or or- 


3 e g dered to be diſcharged by ſuperſedeas for want of 


. wards arreſted proſecution, and ſuch priſoner be afterwards at- 


y action upon reſted 


' tefled, or detained in cuſtody by adion of debt the judgrent, « 
brought upon judgment obtained in the cauſe ©99m0n appear- 


ance ſhall be ace 


wherein ſuch priſoner was ſo diſcharged, or or- cepted. 
dered to be diſcharged, that a common ap- 

pearance ſhall be accepted for the defendant in 

ſuch action of debt upon judgment. R. Hil. 8. 

Geo. 2. : 1 | 

If a priſoner brings error, or files a bill for an Delay by wrie 
injunction, the plaintiff is not bound to charge him of error. 
in execution the ſecond term. Garrat v. Mantile. | 
2 Wilſ. 380. | Me tes E 

Per Cur, The plaintiff ſhall have the whole, The whole term 
viz, every day of the ſecond term after final judg- to charge. 
ment ſigned, to charge a priſoner in execution. 

Ibid. | | | | | „ 

If the declaration is delivered in Hilary term Rule explained. 
1790, the plaintiff muſt ſign final judgment wi 
the laſt day of Trinity term, and charge the de- 
fendant in execution the laſt day of Michaelmas 
tn... | : 

If a writ be ſued out againft huſband and wife, 1f a writ be a- 
and the wife only be arreſted and detained in gainſt huſpand 
cuſtody, ſhe ſhall not be compelled to put in 335 Wit 2nd 
bail for her hufband, but may file common tody, the hall 
bail for herſelf, and have a ſuperſedeas for her vot put in bail 
diſcharge; but if the huſband only be arreſted, he fr her 2uibans, 
hall put in bail for his wife as well as himſelf, 

But where there is judgment and execution 
againſt both, fhe ſhall not be diſcharged, Anon. 
3. ith HE | | | 

Plaintiffs proceeded to final judgment in Michael. If plaintiffs be- 
mat term 1967 ; the plaintiffs became bankrupt: „ 
between that and Hilary term, and the aſſignees ann 1 
ſued a ſcire facias for execution upon the judgment, gence to charge 
teturnable the firſt of Hilary 1768. The defend- e 
ant pleaded a plea, Which was held bad upon de- ee eee 
murrer, in the ſame term, and therefore the de- it-by plea, be 
fendant prevented himſelf from being charged in ae. 92 
execution in Hilary term, which might have been 
done, if he had not pleaded. Now, upon motion 
| N 5 5 for 
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Tg. for a ſuperſedeas, the court held, that the bankrupts 
could not chargs the defrrninags!, in execution in 
Hilary term, becauſe the aſſignees were intitled to 


ZAR 4 the benefit of the judgment; therefore the rule for 


the ſuperſedeas was diſcharged, the aſſignees having 
made due diligence. 2 , iſſ. 976. Bibbin. v. 
Mantell. | 


| If render ia + If he renders in Eafter term, and A is 


1 fled of Hilary preceding (although the plaintiff has 
of Hibory, when-tried bis cauſe), yet he is not bound to fign final 
to fign 2 judgment till the laſt day of Tri rintty term, nor to 
Judgments charge him in execution till the laſt day of Michazl- 
N mas term. | 

How to diſcharge To proceed to Ain bange the priſoner f iT the not 
the defendant proceeding to. judgment, or charging 1 in execution in due 


an map time, apply, if the defendant is in cuſtody of the 


ment andexecu- ſheriff, to the gaoler, for a copy of his cauſes, 


tion, make affidavit of his having ſigned the ſame, and 
ſwear it before a commiſſioner; then take out 

a ſummons before a judge to ſhew cauſe why 

— ſhould not be diſcharged, which ſerve on 

- the plaintiff's attorney, or agent; if he does not at - 

tend, you will, upon the third ſummons, have an 


ale of 3 on an affidavit of the ſervice, and 


due attendance ; but if he ſhould attend, and it is 
a country cauſe, at a diſtance, the firſt is an order 
niſi, within a limited time, to the agent, to write 
to his client, and then an order abſolute, if no cauſe 
be ſhewn. The agents in town generally attend 
the ſummons, and conſent to an order, unleſs cauſe | 
be ſhewn in a week, &c. 
| Upon the order in either caſe being made, you 
iſſue out a writ of ſuperſedeas for his diſcharge; 
enter appearance with the prothonotaries; pay 
35. 10d. ſigning ſuperſedeas 15, 4d. ſeal 7d. and 
leave it with the warden or r in whoſe cuſtody 
he is. 
Aﬀavit of fer- F. G. of, 6c. Gent. RAFT, oath, and ſaith, 
vice of the ſum- That he did, on the firſt day of July ioftant, 
om” ſerve a true copy of the . hereto annexed, 
| on 


CEA 


TO RG TT 


“Xl 


on Mr. H. 7. who acts as attorney or agent for 
the plaintiff in this cauſe, by leaving the ſame at 
the houſe of the ſaid H. J. in Fleet flreet, with 
his clerk or ſervant there; and at the ſame time 
ſhewed him the original ſummons. And this (en 
ponent further ſaith, That he did on the ſecond By a new order 
day of July inſtant, ſerve Mr, H. F. with another #*tendance on a 
true copy of the ſummons hereto annexed, by half an be , 
leaving the ſame with the clerk or ſervant of the require, but it 
ſaid H. J. at his houſe aforeſaid, and ſhewed him Tut be exat 
the ſaid original ſummons; and this deponent did Pal a W 
alſo, on the 3d day of Judy inſtant, perſonally 
| ſerve the ſaid H. J. with a true copy of the ſum- 
mons hereto annexed, and at the ſame time ſhew- | 
ed him the ſaid original ſummons. And this de- | 1 
ponent did, on the ſecond, third, and fourth days 1 
of Juby inſtant, attend the ſaid ſummons at the 
chambers of the Honourable Mr. Juſtice Gould, in 
Serjeant's-Inn, Chancery-lane,. Londin, on each of 
thoſe days, from eleven of the clock in the fore- 
- Noon until half an hour paſt eleven; but that 
neither the plaintiff himſelf, nor his attorney, nor 
any other perſon or perſons, on their, or either 
of their behalf, attended theſaid ſummons on the ſaid 
days, to the knowledge or belief of this deponent, 
The agents ſave this affidavit, and the three May get conſent, 
ſummonſes, by attending the ſummons——W hen 
the order is made, then make out a ſuperſedeas, as 
follows : „„ LO FEED | 
George the Third, Sc. To the ſheriff of V. Soperſedeas on 
greeting: Whereas J. B. is detained in our priſon, mon appearance. 
under your cuſtody, by virtue of our writ of capias, To be ingrofſed 
illued out of our court, before our juſtices at Meſl-- on 22. 69. fiampt 
ninſter, returnable on, &c. to anſwer C. D. in a Prchment. 
plea of treſpaſs, and alſo in a certain plea of 
treſpaſs on the caſe, upon promiſes, to the da- 
mage of the ſaid C. of zol. whereby 201, bail was 
directed to be taken: but becauſe it ſufficiently 
appears to our ſaid juſtices at Męſiminſter, that the 
faid A. has appeared, by V. R. his attorney, to 
" e | anſwer 
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6840 8 Priſoners, 
anſwer the ſaid C. in the plea aforeſaid ; We com> 
mand you, that if the ſaid C. be detained in our 
priſon under your coſtody, by virtue of the ſaid 
writ, and for no other caufe, that you will fuffer 
him to go at large, as you will anſwer the-contrary 
at your peril. Witneſs Alexander Lord Lough- 
_ borough, at We/tminfler, the 23d day of June, in the 
| thirtieth year of our reign. | | 
'$uperſedezs for George the Third, Sc. To the ſheriff of F, 
want of plan” greeting : Whereas A. B. is detained in your cuſ- 
* A ates 4 tody, by virtue of our writ of capias, returnable be- 
| within three fore our juſtices at We/imin/ler, &c. (the return) 
terms after de- laſt paſt, to anſwer C. D. in a plea of treſpaſs, and 
 claration deli- a * 
vered. alſo in a certain plea of debt upon demand, for 
| 4ol.: And whereas the ſaid A. afterwards (that is 
to ſay), on the 17th day of May laſt paſt, was 
charged with a declaration at the ſuit of the ſaid C. 
in the plea aforeſaid; but becauſe it appeareth to 
our juſtices at Meſiminſter, that the ſaid A. hath 
appeared in our court of Common Pleas, to anſwer 
the ſaid C. in the plea aforeſaid; and that the 
ſaid C. hath not proceeded to judgment againſt the 
ſaid A. within three terms after the delivery of the 
ſaid declaration, as required by the rules of 
our ſaid court; We command you, that if the 
faid A. be detained in our priſon under your euſto- 
dy, for the cauſe aforeſaid, and no other, you per- 
mit him to go at large, as you will anſwer the con- 
trary at your peril, Witneſs, &c, 2885 
| Svperſedeas for eorge the Third® c. To the warden of our 
re he priſon of the Fleet, greeting: Whereas M. D. on 
execution within the 2 1ſt day of June 1790, rendered herſelf to our 
two terms, ſaid priſon of the Fleet, before the Honourable Mr. 
Juſtice Gould, one of our juſtices of our court of 
the Bench, in diſcharge of her bail, at the ſuit of 
U. R. and H. C. for 40/;; and becauſe the ſaid 
L. and H. have not ptoceeded to charge the ſaid 
AH. in execution within two terms next after judgment 
obtained, according to the rules of our ſaid court 
of the Bench ; We therefore command you, * 
| : | the 


Priſoners. „ g 

the ſaid M. be detained in your cuſtody, for that _ g 
and no other cauſe, that then you ſuffer her to go Y 
at large, as you will anſwer the contrary at your _ ES: 

peri. - Witneſs, Ce. 3 | X | ö 
George the Third, &c. To the ſheriffs of Lon- Superſedeas on = 


den, greeting: Whereas C. R. is detained in our putting in good 
priſon under your cuſtody, by virtue of our writ 
| returnable before our juſtices at Meſiminſter, on, | 
Oc. (the return), to anſwer F. M. in a plea of 
treſpaſs, and alſo in a plea of treſpaſs on the caſe, 
to the damage of the ſaid J. of roo/.; and becauſe 
it ſufficiently appears to our ſaid juſtices at }/eft- 
min/ler, that the ſaid C. hath appeared in our ſaid 
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ſatiefac. Plaintiff's counſel moved, that he might Ni W N bf. 


court, and found ſufficient bail to anſwer the ſaid = 

J. in the plea aforeſaid ; therefore we command an 
you, That if the ſaid C. is detained in our ſaid pris ohh 

ſon, under your cuſtody, by occafion of the ſaid | TI" 
action, and no other, then you permit him to go IG 
at large, as you will anſwer the contrary at your — 1 
peril. Witneſs, Se. as 7 Wo 
If a defendant be diſcharged by ſuperſedeas yhen he maybe 3: 200 
before judgment, he is ſubject to be taken in ex- taken inexecu- __ Rv 
ecution: Bur if he be ſuperſeded after judgment on _ 
for want of being charged in execution (within gt. OE OR z . 
two terms after judgment obtained) his perſon _ | 1 
cannot be afterwards taken in execution in that 1 
action. Wright v. Kerſwell, Barnes 377. | _ 

| Defendant was brought into court by the ſhe- The king may (8 

riff of Middleſex, from Newgate, by ha, corp, ad chuſe hisown 148 
; a8 
be charged at plaintiff's ſuit for 3ool. and em- ION. . _- 
mitted to the Fliet,— — The crown oppoſed this, | ix * 
as he was. charged for 30, oool. by proceſs out of = 
the exchequer. Per Cur. The king and his people . 1 
are one. The prerogative of the crown is in- 1 
corporated with the law of the land. Defendant oy 
is not intitled to this ha. corp. The king has a | „ 
right ta ſue in what court he pleaſes, and to im- | i 1 
priſon his debtor in the gaol for the county or | 1 
liberty where he is arreſted. The court have no pe [ 4; be 
diſcretionary power in this caſe, Defendant re- 1 
p . | n 
manded. Sandys v. Spivey. Barnes 388. - | 1 
, 1 Debtors -. - ll # | 
i 
Wes. 
1 


court, 


6 729 | : 2 642 1 


- Debtors in Execution, 


* Howw#o be diſcharged out 9 ' Cuſtody on 
\, the 32 Geo. 2. c. 38. called the Lords 


Debtor charged I F any perſon ſhall be charged in execution for 

in execution for a ſum not exceeding 100 J. and minded to de- 
any ſum not ex- 4 * cat | ; 

ceeding 100l. liver up to his creditor, who ſhall fo charge him, 

&c, all his eſtate and effects, towards ſatisfaction of 

the debt, ſuch priſoner before the end of the , 

| term which ſhall be next after ſuch priſoner ſhall 

may exhibit a be charged in execution by his creditor, to exhibit 

petition to the 2 petition to any court of law from whence the 

| proceſs iſſued, upon which any ſuch priſoner was 

or were taken and charged in execution as 

- - aforeſaid, or into the court where any ſuch pri- 

ſoner ſhall be removed by habeas corpus, or ſhall be 

5 charged in cuſtody, and ſhall remain in the pri- 
certiſyiog there. ſon thereof, certifying the cauſe of his impriſon- 
2 2 _ ment, ſetting forth not only a ju/! and true account 
9 8 of his real and perſonal eftate, which he, or any in iruft 

ſchedule of his for him, is, was, or were intitled to, at the time of 
real and perfon®l bis petitioning z and of all incumbr ances, if any there 

time of his firſt be, alfecting any ſuch real or per ſonal ↄſtate of the per- 

impriſonment. ſon ſo petitioning, but alſo a juſt and true account of al 

| the real and perſonal eſtate which any ſuch priſoner, or 

any per ſon in truſt for him, or for his uſe, was or wert 

intereſled in, or intitled to, at the time of his firfl im- 

priſonment, either in poſſeſſion, reverſion, remainder, or 

expectancy, to the beſt of his belief; and the ſecuritits, 

bonds, notes, and books, relating thereto, with the 

names and places of abode of the witneſſes, And be- 

fore any ſuch petition ſhall be received, every ſuch 

priſoner ſhall give, or leave, or cauſe, &c, unto and 

for all and every the creditors at whoſe ſuit yew 

| 5 ge an 


ftand charged in execution, or his or her executors, 

c. at his or their uſual place of abode, or to or 

for his attorney or agent laſt employed in any ſuch 

aQion, in caſe any ſuch creditor cannot be met with, 
but not e fourteen days at leaſt before any Fourteen days 
ſuch petition ſhall be preſented and received, a no- inch intended 
tice in writing, ned with the proper name or mark petition to be 
of ſuch priſoner, importing therein, That ſuch pri- given to the 
ſoner doth, or do intend, to petition the court from oo or Mis 
whence the proceſs iſſued, upon which he /lands Ng 
charged in execution, or into the priſon to which any 

ſuch priſoner ſhall have been removed by habeas cor- 
pus, or hall fland charged in execution on any judge 

ment, recovered on any bill or declaration, filed or de- 

livered in any ſuch court ”* And alſo ſetting forth; | 

a true copy of the account or ſchedule, including the with a copy of 
whole real and perſonal eftate of the perſon or perſons the (chedules 
fo deſigning ta petition, whi.h he dath intend to de- 

liver (other than and except the neceſſary wear= 

ing apparel and bedding of the priſoner, and 

his, her, or their family, and the tools or inſtru- 

ments of his trade or calling, nat exceeding 10l. in 

the whole. | ET : | 

Affidavit of the due ſervice of ſuch notice to Afﬀidavit of the 

be left at the ſame time with the petition, and read fervice of fuch 
openly, and a rule to be made upon receiving the ori —_ "4 
petition, for bringing the priſoner into court, and petition; and a 
ſummoning the creditor to appear perſonally, or by at ie be made, 
attorney, at ſome certain day to be ſpecified ; and * 

the creditor appearing or not, in perſon, or by at- 

torney, then upon affidavit of the due ſervice there- Oath being made 
of being made on him, her, or them, or his, her, of the ſervice of 
or their attorney, if any ſuch creditor, his, ber, or ddt 40 e. 
their executors or adminiſtrators cannot be met mine, 

with, ſuch court ſhall, in a ſummary way, examine | 

into the matter of every ſuch petition, and hear 
what can, or ſhall be alleged on either ſide, for or 

. dzainſt the diſcharge of any ſuch priſoner, who 

ſhall ſo petition, and order an aſſignment of his ef- 

fects. But if the creditor ſhew cauſe of diſbelieving cregitor diſbe- 
his oath, and deſire further time for information, lieviag the oaths 
| nn LEV = the 
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New act extends 
to 200l, 


Attachment, 


| Debtors, ” 
the court is to remand the priſoner back to a further 


day, and the creditor not appearing, he may be diſ- 
charged, unleſs the creditor inſiſt upon his deten- 


tion, and covenant to allow him 25. 4d. per week, 


But upon failure at any time in the payment thereof, 
the priſoner, upon application to the court, to be 
diſcharged, c. Where more creditors than one 
inſiſt on the priſoner's detention, they are to pay 
him each not exceeding 1s. 64. Se4?. 14. | 
This act is extended to 200 J. and the priſoner 
is to deliver up his eſtate and effects, as by the 
former act. Stat. 26 Geo. 3. c. 44. 
A priſoner in cuſtody on an attachment for non- 
payment of money awarded, purſuant to rule ef 
court on bonds, and like wiſe for coſts taxed, and 
alſo on an excemmunicato capiendo, or other proceſs 
for coſts in the eccleſiaſtical court, to be diſcharged, 


J. 3. and gaolers to give notice of this act, under 


If by neg'et 
priſoner did not 
petition, Sc. 


penalty of 5ol. .. 4. | 

Where any debtor ſhall have neglected to take 
the benefit of the former act, and remained in pri- 
ſon one year, and ſhall make it appear to the court 
by affidavit, that ſame aroſe from ignorance or 
miſtake, ſuch debtor ſhall be entitled to take the 


benefit of that act. /. 5. . 


Interrogatories 
may be filed, 


force 5 years, 


Creditor to file interrogatories for the examination 
of the priſoner, /. 6. This is not to extend to 
debts due to the crown, / 7. and to continue in 


? 


In the Common Pleas, 
Fun Denn againſt Richard Fenn. 

Jabn Denn, BY ; | 
Take notice that I intend, after the expiration of 
fourteen days from the date hereof (or ſo ſoon after 
as [ can be heard), to petition his majeſty's court 
of Common Pleas at Heftminjter, for ſuch relief and 
benefit as I am entitled to, by virtue of an act of 
parliament made and paſſed in the thirty-ſecond 
year of the reign of his late majeſty king George the 
ſecond, entitled, An act for the relief of iebtors with 


reſpect to the impriſonment of their perſons, * 
| | | | an 


ä Dioedtors. , 


and alſo of an act made and paſſed in the twenty- 


| ſixth year of the reign of his preſent majeſty, enti- 
tled, ** An ad? for the further relief of debtors, &c.” 
and that I have no debts, eſtates, or effects what- 
ſoever (other than and except what is contained in 
the ſchedule or inventory hereunder written), the 
neceſſary wearing apparel and bedding for myſelf 
and family, and the tools or inſtruments of my 
trade or calling, not exceeding the ſum of 10/., in 
value in the whole: as witneſs my hand this | 
day of 1790, Witnes 7. G. R. F. 


which I R. F. a priſoner in execution, in the cuſtody 
of J. B. Eſquire, ſheriff of the county of Berks, at the 
ſuit of J. D. or any perſon or perſons in truft for me, 
was or were polſeſſed of, or entitled unto, at the time of 
my firſt impriſonment, at the ſuit ¶ the ſaid J. D. or 
at any time fince, either in poſſeſſion, reverſion, re- 
mainder, or expectancy, other than and except the ne- 
ceſſary wearing apparel and beddiug of or for me or my 
family, and the touls or inſtruments of my trade or 


callung, not exceeding 10 l. in value in the whole; as 


witneſs my hand this day of 1790. R. F. 


Real eſtate.— I have none, either in poſſeſſion, re- 


verſion, remainder, or otherwiſe. 
Goods. — ne old chair; fix pewter plates. 
Debts.—F. V. of Oxford, labourer, {200 

Witnels F. Gf. | 


To the Right Honourable Alexander Lord Loughbo- 
rough, Lerd Chief Fuftice' of his Majeſiy s Court FA 
Common Pleas at Weſtminſter, and the reſi of the 

Juſtices of the ſame Court. | 
The bumble Petition of Richard Fenn, 
Sheweth, | 


I Os 


A ſchedule or inventory of all the eflate and effetts Schedule, 


+» THAT your petitioner is a confined priſoner in Petition, 


his majeſty's gaol in and for the county of Berks, 
in execution at the ſuit of John Denn, for the ſum - 
| 1 5 . of 
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Debtors. 
of 1 50l. debt, and 63s. damages, as by the certifi- 
cate annexed more fully appears. 5 
That your petitioner humbly apprehends he is 
entitled to the benefit of an act of parliament, made 
and paſſed in the 32d year of the reign of his late 
majeſty king George the ſecond, entitled, An act 
for the relief of debtors, with reſpect to the impriſon. 
ment of their perſons, &c. and alſo of an act made 
and paſſed in the 26th year of the reign of his 
preſent majeſty, entitled, An ac for the further 
relief of debtors, &c. 3 | | 
That your petitioner hath not at the time of ex- 
hibiting this his petition, nor had he at the time of 
his impriſonment in this action, or at any time ſince, 
any debts, eſtates, or effects whatſoever, either in 
reverſion, remqginder, or expectancy, (other than and 
except what is mentioned and contained in the ſchedule 
or inventory hereto annexed), the neceſſary wearing | 
apparel and bedding for himſelf and family, and th: 
zools or inſtruments of his trade or calling, not exceeding = 
the ſum of ten pounds in value in the whyle. 
& Your petitioner being willing and deſirous 
« to conform himſelf to the direction of 
i the ſaid ſeveral acts, moſt humbly prays 
« your Lordſhips, to grant a rule or order 
of this honourable court, for the plaintiff 
* to fſhew cauſe why he ſhould not be diſ- 
* charged purſuant to the ſaid ads, and as 
« in duty bound, your petitioner will ever 
&« pray, Se. „„ 
N. B. This petitian will ſerve for a priſoner in a 
county gaol, as well as in cuſtody of the warden. 
Affidavit tobe F. G. of, c. gentleman, maketh oath and ſaith, 
»nnexed,. That he was preſent, and did ſee R. F. the above- 
> 3 of named defendant ſign his name, or mark, to the 
| | notice and ſchedule hereunto annexed, on the day 
of the date thereof, and alſo to a copy of the ſame; 
and that the name J. G. ſubſcribed as a witnels 
thereto, 1s of the proper hand-writing of this de - 
ponent, 1 | 
. f A, B, 


* 


' Debtors 645 
8 of, Er. maketh oath Ad ſaith, that be Affidavit of ſer. 


this deponent did, ox the day of 5 rice ofthe notice 
inſtant, ſerve the above-named plaintiff A. B. wien 


a true copy of the notice and ſchedule hereunto an- 


nexed, by delivering the ſame to E. the wife of the 
ſaid A. B. at his qwelling- houſe, or place of abode, 
fituatein in the county of 

If it is'a country cauſe, or the defendant be i in 
cuſtody of any other gaoler (except the marſhal), 
then there mult be an affidavit of ſeeing the gaoler 
fign the certificate, which will be-as follows, (and 
the affidavit of ſervice of the rule, as well as that 
of ſeeing the gaoler's certificate ſigned, may be in- 
cluded in one affidavit): 

J. F. of, &c. maketh oath and ſaith, That he Afi of , 
did ſee 4. D. the keeper of his majeſty s gaol fen. . 
or priſon of, Cc. ſign the certificate hereto an- 
nexed, and that the name 4. D. ſet and ſubſcribed | 
at the foot of the ſajd certificate, is of the proper e 
hand-writing of the ſaid A. D. 

The petition and affidavit are to be ingroſſed on How to proceed 
paper without a ſtamp, and to be ſworn in town | 
before a judge (pay nothing); in the country, to 
be ſworn before a commiſſioner: annex alſo a 
copy of the cauſe from the gaoler, (if in cuſtody 
of the warden, the clerk of the papers certifies). 

After affidavit ſworn, leave it at the ſecondaries, 
who will give you a rule to bring up the defendant, 
and for the plaintiff to appear, pay 25s. 64.; ſerve a 
copy on the plaintiff, and alſo on the gaoler; make 
affidavit on plain paper, of ſuch ſervice, and at the 
ſame time of ſhewing the original rule hereto an- 
nexed. 

J. F. of, c. gentleman, maketh oath and ſaith, Aha it. 
That he this deponent, did on the day 5 

laſt paſt, perſonally ſerve John Denn the 
above-named plaintiff with a true copy of the rule 
hereto annexed, and at the ſame time ſhewed 0 
him the ſaid original rule. J. F. 
If this be to bring the priſoner to the aſſizes, the If at  affizet 
afidauit of the ſervice of the rule is produced there. 
T t 4 The 
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Cannot bring a The defendant being an inſolvent debtor, was 
priſoner up more brought into court a ſecond time, and plaintiff be- 
8 ing dead, his executors appeared, and prayed further 
| time to inquire into the truth of the defendant's diſ. 
covery of her effects, but the court refuſed to en- 

large the time, which is limited by the act, and re- 

"fuſed to diſcharge the priſoner. Luker v, Wallis, 


Barnes 370. 


| Plaintiffs attor- Plaintiff's attorney appeared, and offered to ſign 


ney cannot ſign a note for 25. 44 per week, to be allowed defendant 
. in order to continue him in priſon in execution at 
the plaintiff's ſuit, held not ſufficient, 15:4. 371. 
Warrington v. Elliott, © 9 . 
Obje&ions to All objections as to the inſufficiency of a pri- 
the ſcheduie in ſoner's ſchedule of his effects in point of form, are 
5g ar. to be made on the firſt attendance: The ſecond 
firſt time, time the priſoner is brought up, the plaintiff muſt 
be prepared to falſify the account given by defend- 
ant of his effects, if he can; or he will be too late to 
object to the ſchedule in point of form. 7b:d, 372. 
Fenner v. Swan, | 
If plaintiff means to pay 25. 4d. per week, note 
ſhould be on a 64. ſtamp. | 8 
Note. C. D 0 hereby promiſe to pay and allow to 


2 
* Pp 


v. 43 MA. B. 25. 4d. per week, weekly, on 
A. B. ( Monday in every week, for ſo long time 
as he ſhall continue in priſon, in execution, at 
my ſuit: as witneſs my hand this day of | 
1790. | . 
Witneſs 7. G. | e 
If plaintiff can= If the plaintiff cannot attend, he may ſign it, and 
not attend, his attorney may make affidavit of his having ſigned 
it in his. preſence, and his witnefling ſame and if 
delivered at the time of his diſcharge will do, But 
it muſt be delivered in court, 


"EL. Habeas 
% | Ly ; * 


[ 649 ] 
Habeas Corpus. 
HERE are ſeveral writs of Jab 5 corpus, to Habeas corpus, 
which the ſubject is entitled by common right, 
when he is deprived of his liberty, But the great 
and efficacious writ, in all manner of illegal con- 
finement, is that of an habeas rorpus ad ſubjiciendum, 
directed to the perſon detaining another, and com- 
manding him to produce the body of the priſoner, 
with the day and cauſe of his caption and detention, 
ad fuciendum, Jubjiciendum, & recipiendum. to do, 
ſubmit to, and receive, wharfoever the judge or 
court awarding ſuch writ, ſhall conſider in that 
behalf. State Trials. vol. 8. 142. 
Tos aſſert an abſolute exemption from impriſon- 
ment in all caſes, is inconſiſtent with every idea of 
law and political ſociety, and, in the end, would 
deſtroy all civil liberty, by rendering its protection | 
impoſſible ; bur the glory of the Egli la conſiſts 
in clearly defining the times, the cauſes, and extent, 
when, wherefore, and to what degree the i impri- 
ſonment of the ſubject may be lawful. This it is 
which induces the abſolute neceſſity of expreſſing 
upon every commitment, the reaſon for which it is 
made; that the court upon an habeas corpus may : 
examine into its validity; and according to the | 
circumſtance of the caſe may diſcharge, admit to | =— 
bail, or remand the priſoner, + | : . _—_ 
| No habeas corpus lies for an enemy, priſoner of | 1 
war, however ill uſed or deceived. 2 Black. Rep. 8 N 
1324. the caſe of the three Spaniſh ſailors. 
Great delays were made in granting this writ, Delays made ori- 
becauſe the judges who had authority to iſſue it, sinalb in iſſuing 
and returning 
pretended to have power either to grant or deny it; ji; writ, 
not only that, but the party: impriſoning, was at 
| liberty to delay his obedience to the firſt writ, and 
might wait till a ſecond and third, called an as 
and my were iſſued, e he produced the 


party; 


: 7 
2 


3 


£ - 
— Fut. - * * 8 au x: _ 2 _ „ * * 3 Re * Wm yet. , Fe. 2 _— >. - 122 
Sh ee HF” * X by p r n : YN 2 f 9 bs. > CT ak 
__ (4 J 3 2 7 a 4 > — 2 . 1 1 8 — - oY STR OI CST gn 2 * N 
CC IOC OST EA — r erer r... ͤ ͤ . ͤt. ˙— ü OO TE TC e 4 TECTED, x x. 
2 * . = r GC G - l 8 0 
b - 5 — ny 8 n * p * 4 "OO wo „ uy ntl 2 9 — 8 25 EE a * 
. — 8 0 2 - 5 . CL n Ln — - 7 58 ; — — 5 1 LETS . < 2 * hens ra — cy 
* 2 2 i ws * > 8 wr * N 4 2. > bs * = 
= = os p oy 8 5 8 — = _ wy . ” 5 4 9 22 — „ 
7 — 8 # *. H EOS! ; : > 6 CE n R wy 7 7 8 * 
. = * &.+ A 9 — ; 51 ne © ir RPO "Dn 1 A 8” SAN EE WL RE > or 
pens 9 > 5 we lhe AED Os nm. 73 ſg” — = * a] * * hk per ah 11 OY 1 een 
- g 5 3 
er Lats by N 1 


r 
e E apr 
r 8 


— — 
1 


650 — Habeas Corpus. 
party; and many other vexatious ſhifts were prac. 
tiſed to detain priſoners in cuſtody, particularly ſtate 
| priſoners.” State Trials, vol. 7. 136. 
This oppreſſion gave birth to the famous habras 
corpus act, 31 Car. c. 2.; which is frequently con- 
ſidered as another magna charta of the kingdom; and 
by conſequence has alſo, in ſubſequent times, re- 
duced the method of proceeding on theſe writs 
» (though not within the reach of that ſtatute, but iſſuing 
merely at the common lay) to the true ſtandard of law 
and liberty. 3 Black. Com. 135. 10 
Attschment for This ſtatute has remedied every inconvenience 
not obeying it. the priſoner was ſubject to; for if not obeyed with- 
| in a reaſonable time, the officer or ſheriff is ſubje& 
to a large penalty, beſides an attachment for his 
contempt of the court from whence it iſſued, 
This court has a general juriſdiction to grant 
writs of habeas corpus in 'all caſes whatſoever. 


3 Wilſ. 172. Mod's caſe, 


— x > —— — 


— —— 


Ebro to remove the Body from the Cuſtody 
F the Sheriff, on a King's Bench Pro- 
ceſs, to the Fleet Priſon. | 


eh ee, re 
0 


IF the defendant be detained on a writ out of the 
King's Bunch, and wiſhes to go to the Fleet priſon, he 
muſt get a creditor to iſſue a writ out of this court 
for 10/, or upwards, to warrant his going by habeas 
corpus; in that caſe an affidavit is made of the debt 
before the filacer, and a capias ſued out, and left 
| with the habeas corpus, at the ſheriff's office; which 
| being returned, the ſheriff's officer takes the de- 
1 fendant to the- ehief juſtice's chambers, or in his 
| 5 abſence any other judge of this court, who will 

commit him. Barnes 20. | 4 
Tf in an inferior If he is in cuſtody in an inferior juriſdiction, as 
juridietion. the ſheriff's court of London, & c. then he may be 
removed to the ſaid priſon, in the firſt inſtance by 
| habeas corpus, becauſe that writ removes the —_ 
| | wit 
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with the body into this court. And if in cuftody Bot if in cuſtody” 
already upon a writ iſſued out of this court, an e ß. 

habeas corpus may be ſued out in the firſt inſtance, 57 
and left with the ſheriff for his return ; whoſe officer 

brings up the defendant before the judge, as before, | 

to be committed, 


The habeas corpus is now printed on a 5s, ſtamp, How to ſue out | 


and may be had at the ſtationers in blank; but in habens corpus, 
cCaſe it is not to be had, I ſhall here inſert the form 
thereof, which is as follows : 

George, & c. To the ſheriffs of London, greeting: : Habeas corpus. 
We command you, that you have the body of C. O. 
detained in our priſon under your cuſtody, as it is 
ſaid under ſafe and ſecure conduct, together with 
the day and cauſe of his being taken and detained, 
by whatſoever name he ſhall be called in the fume, 
before Alexander Lord Loughborough, our chief juſtice 
of the Beach, at his chambers, ſituate in Serjeant's 
Inn, Chancery. lane, immediately after the receipt of 
this our writ, to do and receive all and ſingular 
| thoſe things which our ſaid chief juſtice ſhall then 
and there conſider of him, in this behalf; and have 
there this writ. Witneſs Alexander Lord Lough- 
borough, at Weſtminſter, the 12th 7 of February, 
in the Zoth year of our reign. 

7. K. an. 
N.o pracipe is necellary/i in this caſe, 


This you take to a judge if in town for him to 
ſign, if not the prothonotaries ſign ſame; pay 
judge's fee 45. and ſigning 15. 4d. ſeal 74, Take 
the ſame to the ſheriff's office in the Poultry, or 
Wad-fireet, where the action is, who will return 
the ſame. If in Middleſex, take it to the ſheriff's 
office in Toof's court, Curſitor-firect, Fa 
Though this writ is returnable before the chief A0 Judge may 
juſtice, yet any other judge may commit the ON 
priſoner, 

When the ſheriff has returned the writ, an offi- How to ati 

after return got 


cer will take the proven to the Judge $ chambers 3 fem the merit. 
| et 
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get a tipſtaff; and he will then commit the defend. 
adlantz pay the officer 10s. 64. 

Fees for the If the habeas corpus. be in Mt Jdlifex or London, 
heriffs, pay the ſheriff gs. 44. for tbe firſt action, 25, 44. 
for every other, mittatis, 25. 4d.; and if the defend. 
1 ant is in Newgate, 25. 4d. for warrant to deliver. 
| Palare count, If it be from the palace court, pay 56. for allow- 


ing, and 44. for the jurat. 
The above form will do for all counties, only 


direct it to the ſheriff, in whoſe cuſtody the de- 
fendant is. 
Fees in the If you remove 2 perſon from the country, the 
country. ſheriff is paid 15. fer mile for bringing him to 
town, and the judge will not (it is faid) commit 
the defendant, unleſs the ſum is paid. Coote's Rep, 
110. Cope's caſe. But the officer muſt obey the 
writ, though the priſoner refuſes to pay his fees, 
| for he has another remedy for them. 2 Str. 814. 
Defendant not If the defendant be returned in cuſtody, on a 
Jo be diſcharged, Habeas corpus, he is not to be diſcharged until he 


— . rere perfects his bail, or obtains a ſuperſedeas. 


How to remove the Cauſe from the In 2 7 
Courts. 


Bzrore I proceed to ſhew the mode how to 
remove the cauſe, it may be proper to ſtate the ſe- 
veral acts of parliament relating thereto ; and firſt 
the act 21 Zac. 1. c. 23. being an act to avoid vexa- 
tious delays by the removal of frivolous cauſes, 

No foit ball be Which enacts, That where the judge of an inferior 
removed, unleſs COurt is an utter batriſter of three years ſtanding. 
gk be delivered at the bar, no cauſe ſhall be removed from thence 
ore ine of dy habeas corpus or other writ, except it be deli- 
r red. before Ade or demurrer Boat; in the ſaid 
cauſe, ſo as the ſaid iſſue or demurrer be not joined 
within ſix weeks next after the arreſt or appearance 

of the defendant to ſuch action. Scl, 2. 5 
| ; at 
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That no cauſe, if once remanded to the inferior & foit once re- 


court by writ of precedendp, dr otherwiſe, ſhall ever ney Oo 4 
aftetwards be again removed. See. 3. de removed. 

And that no cauſe ſhall be removed at all, if te f 
debt or damages laid in the declaration do not 
amount to the ſum of 5/, But an expedient hav- 
ing been found out to elude the latter branch of 
the ſtatute, by procuring a nominal plaintiff to bring 
anotber action for 5. or upwards (and then by the 
courſe of the court the habeas corpus removed both 
actions together), it is therefore, by ſtatute 12 Geo. 1. 
c. 29. /. 3. enacted, That the inferior court may 
| proceed in ſuch actions as are under the value of 

5]. notwithſtanding other actions may be brought 
againſt the ſaid defendant to a greater amount. „„ 

And in order to prevent delays being made in try- Writ of haheas 
ing cauſes in inferior courts, which were frequently af: 3 8 de 
practiſed by ihe 43 El. c. 5. it is enacted, That ee, 
ſuch writ of habeas corpus ſhall be delivered to the ſwora. 
judge before that the jury have appeared, and one 
of them ſworn to try the cauſe. Sed. 2. 5 


By the 19 Geo. 3. c 70. /. 6. it is enacted, That No cauſe under 


no cauſe, where the cauſe of action ſhall not amount 9): to be "oy 
to the ſum of 10/. or upwards, ſhall be removed or _— 3 
removable into any ſuperior couit, by any writ of leis bail be given 
habeas corpus, or otherwiſe, un'eſs the defendant, for the debt, &e. 
who ſhall be deſirous of removing ſuch cauſe, {hall 
enter into recognizance for the pzyment of the debt 
and coſts, in caſe judgment ſhall paſs againſt him; 
as in ſz. 5, | 

By ect. 4. it is enacted, That in all cafes where If judgment be 
final judgment ſhall be obtained in any action or 1 rie "EO 
ſuit in any inferior court of record, it ſhall be la w- and the defends. 
ful for any of his Majeſty's courts of record at aut cannot be 
W:fminfter, upon affidavit made and filed there- 7% how (0 
in, of ſuch judgment being obtained, and of dil. © 
gent ſearch and inquiry having been made after 
the perſon or pet ſons of the defendant or defend- 
ants, or bis, her, or their effects, and of execution 
having iſſued againſt the perſon or perſons, or effects 
of the defendant or defendants, are not o be found 
Par OY within 
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654 Habeas Corpus. 
within the juriſdiction of - ſuch inferior courts, 
which affidavit may be made before a judge or 
commiſſioner authoriſed to take affidavits, and 
ſuch ſuperior courts to cauſe the record of the ſaid 
judgment to be removed into ſuch ſuperior court, 
to iſſue writs of execution thereupon to the ſheriff 
of any county, city, liberty, or place, againſt the 
perſon or perſons, or effects of the defendant or 
defendants, in the ſame manner as upon judg- 
ments obtained in the ſaid courts at Fefminfter ; 
and the ſheriff, upon every ſuch execution, ſhall, | 
and he is hereby authoriſed to detain the defend- 
ant or deſendants, until the ſum of 205. be paid to 
him, or levy the ſame out of the effects, according to 
the nature of the execution, for the extraordinary 
coſts of the plaintiff or plaintiffs in the inferior 
court, ſubſequent to the ſaid judgment, and of 
the execution in the ſuperior court, over and 
above the money for which ſuch execution ſhall 
be iſſued, | | 
Upon what eon= That no execution ſhall be ſtayed or delayed 
dirions exeV- upon or by any writ of error or ſuperſedeas there- 
tions ſhall be | . 
Rayed upen any ON to be ſued, for the reverſing of any judgment 
writ of error, &c. given, or to be given, in any inferior court of 
for reverfirs record, where the damages are under 10/. unleſs 
judgment given Teck C c ; kad) 
in an inferior ſuch perſon or perſons, in whoſe name or names 
court where the ſuch writ of error ſhall be brought, with two fuf- 
der 1. ficient ſureties, ſuch as the court (wherein ſuch. 
FS, judgment is or ſhall be given) ſhall allow of, ſhall 
firſt before ſuch ſtay made, or, ſuper/edeas to be 
awarded, be bound unto the party for whom any 
ſuch judgment is or ſhall be given by recognizance, 
to be acknowledged in the ſame court, in double 
the ſum adjudged, to be recovered by the ſaid for- 
mer judgment, to proſecute the ſaid writ of error 
* with effect, and alſo to ſatisfy and pay (if the 
ſaid judgment be affirmed, or the ſaid writ of 
| error be nonproſſad) all and ſingular the debt, da- 
mages, and coſts, adjudged or to be adjudged, and 
all coſts and damages to be awarded for the ſame 
delay of execution. Sef. 5. | 
| 885 George 
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George the Third, Wc, To the ſheriffs of London, Habear corpus 
greeting: We command you, that you have the body to remove the 
of C. D. detained in our priſon under your cuſtody, _— 
as it is ſaid, under ſafe and ſecure conduct, toge- 
ther with the day and tauſe of his being taken and 
detained, by whatſoever name he ſhall be called in | 
the ſame, before Alexander Lord Loughborough, our : 
chief juſtice of the bench, at his chambers, ſituate 
in Serjeant's Inn, Chancery-lane, immediately after 
the receipt of this writ, to do and receive all and 
fingular thoſe things which our ſaid chief juſtice ſhall 
then and there conſider of him in this behalf; and 
have there then this writ. Witneſs Alexander Lord To bear teſte in 
Loughtorough, at Maſtminſter, the 12th day of Fe. erm. | 
bruary, in the Zoth year of our reign. | 
No præcipe neceſſary. es 
To be taken to a judge if in town to ſign, if 
not to the prothonotaries office; pay judge's a/loacatur 
and ſigning 5s. 4d. ſeal 7d. take fame to the office 
where the action is entered, and if but ore cauſe, 
and above 100. pay 45. 10d, for the allowance, fee 
to the judge 25. 44. | | 
If it be brought to remove a cauſe out of the in- How to proceed 
ferior court under 10). then bail muſt be put in, and before _— 
two days notice excluſive given for their coming into hobens eo 
the court below, and becoming bail for the defend- 
ant, in order that the plaintiff's attorney may have 
an opportunity of inquiring into their ſufficiency ; 
and upon their entering into a recognizance, before 
the judge, for the payment of the debt and coſts, _ 
then the judge will order the allowance of the 
writ, LE . | 
| The bail being allowed in the court below, the How to proces 
firſt ſtep the plaintiff's attorney takes, is to apply after the ao 
to a judge for a rule, for the defendant to. put in“ “ 
bail on the habeas corpus within forr days, if in 
term; if in vacation, /ix days ; pay for the ſame in 
term 15, in vacation 25. ſerve defendant's attorney 
with a copy thereof, and if he does not put in bail. 
within the four er ſix days next after ſervice, nor 
take out a ſummons for time to put in bail, (which 
9 | he 


r m_ 5 — * <0 
. - 23 2 * — — Pu 4 * 
LF ERETWD. >: 22 8 oh 8 
0 — — — —— W nd N 7 = _ l = 
: Te an Fee mtr egy to 
DE OOO AC RIG an: WOO en. © ne 
"= 


* n ao 
— 23 —— —— — 


22 
Pegg 
i 


8 3 
F. 
I 2 
1 
+ hs 
FS 3 
2 
1 


656 


How to proceed 
for defendant. 


Bail- piece, to George the Third. 

be ingroſſed on London, N Habias corpus for Richard Roe, at the ſuit of Jobn 
28. ſtamp parch-“ to wit, Doe, in a plea of treſpaſs on the caſe; damage 
ment. 40. oath for 200. 


Habeas Corpus. 
he may do), then the plaintiff is entitled to 2 pro- 


cedendo on obtaining certificate from each judge's 
clerk, that no bail is filed, which is to be delivered 


to the prothonotaries clerk, before the ſigning the 


procedendo; pay each certificate ad. 

But if the defendant puts in his bail, then he is 
to apply to the ſheriff, &c. for a return of the 
hebeas corpus, to annex to the bail-piece, as it may 
appear what the cauſes are for” which defendant is 
arreſted : This being done, go to Mr. Sherwood, 
who will fill up the bail-piece, and attend one of 
the judges to put them in; pay judge 7s. 64, in 
vacation, and 5s. in term, prothonotaries fees 27, 
Mr. Sherwood 35. 44. for his attendance. | 


1 - 
— 


In the Common Pleae. 
Hilary Term, in the 3zoch year of the reign of King 


The bail are, Jeb Denn, ot Cheapfide, London, gentleman, 
and 25 . 


T. G. Defendant's 7 Richard Fenn, of the ſame, gentleman. 
Attorney, Each of the bail in 4o/, 
Taken S565 + e 
| N. B. If the defendant joins, then the bail are bound 
in the ſum ſworn to only, and defendant in 
double the ſum, 


————————— 


Recognizance of Tou John Denn and Richard Fenn are bail fir 


bail, 


Richard Roe, at the ſuit of John Doe, and acknow- 


ledge to owe to the ſaid John Doe, the ſum of 40l. 


upon condition that the defendant do appear to a new 
original, to be filed in the court of Common Pleas 


. within twa terms, and if he be condemned in the 
 atiton, he ſhull pay the condemnation money, or rin- 


der his body a priſoner to the Fleet; and if he fails 
fo to do, you the bail ſeverally undertake to do it fir 
Im. | | 5 
N. B. A memorandum or minute is to be filed 
on a 2s, 6d, ſtamp with the judge's or prothono- 
tary's clerk, 5 5 e 5 
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If the cauſe returned be under 101. then the if ads rol, 
recognizance is taken for the debt and cofts, and 
not to render. Vide Stat. 19 Geo. 3. c. 70. J. 6. 5 
When the bail is put in, notice in writing is to When bail is put 
be given to the plaintiff's attorney, of the names in, how to pro- 
and additions, the time when, and the judge be- h 
fore whom the ſame is put in. * Hil. 13 & 14 
Car. 2. 


3 


Lo 


n 


In the Common Pleas. | 
Fohn Doe againft Richard Ree. 

Take notice, that ſpecial bail was this day put Notice of bail, 
in upon the habeas 4 iſſued in this cauſe, be- | 
fore the Honourable Mr. Juſtice Gould, at his 

chambers, in Serjeant's Inn, Chancery Lene, London, 
and the names are John Denn of Cheapfide, London, 
Gentleman, and Rzichard Fenn of the ſame, 
Gentleman. Dated, Sc. Fours, &c. 
To Mr. R. T. Attorney A. K. Attorney for the 
for the plaint; if. | een. 
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If the plaintiff 8 attorney 48 not like the bail, If pl-intiff does 


not like the bail 
he (inflead of entering an exception) applies to the ot in 


judge's clerk for a rule for better bail, which is re- procced. 
- turnable in four days next after ſervice, a copy of 
which is to be ſerved on the attorney for the 
defendant : if the bail do not juſtify within the 
four days (provided there are four days in the term 
l:ft) then you may apply to the judge before whom 
the bail are put in, for his certificate of their not 
having juſtified, pay 44. take ſame to the protho- 
notaries with your writ of precedende (which you 
will makeout), and theclerk will hgn it : the form 
of which fee hereafter. 
If there are not four days in term "vie * If there are not 
ſerved, then notice muſt be given to juſtify on the E 
fri day of the next term; which briog done, 6 
procedendo can iſſue. 
N. B. Plaintiff muſt take out bis rule for better Rule for better 
bail, and ſerve ſame, within twenty days after ſuch bail within 20 
bail taken, R. I. 13& 14 Car. 2. 9 55 
U u Take 


| 
| 
| 
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Notice of juſii- Take notice, that the bail already put in for the 
fication, defendant-in this cauſe, upon the writ of habeas 
corpus, and of whom you have had notice, will, on 
Monday next, juſtify themſelves in open court, as 
ood and ſufficient bail for the ſaid defendant, 

_ Yours, Ce. | ; | | 

Two days notice This notice muſt be given two days, excluſive of 
of juſtifications the day of juſtification, and defendant may add to 
the bail already put in, but care is to be taken to 
urſue the new rule in that caſe, of M. 20 Geo. 3. 
Make affidavit of the ſervice thereof, and ſpeak ww 
Mr. Sherwood to get the bail-piece of the judge's 
clerk to take to Welminſeer ;. pay him his fee of 
31. 4d.; give brief to a ſerjeant 10s. 6d.; in the 
evening draw up rule for the allowance at the ſe- 

condaries, and ſerve copy on plaintiff's attorney, 


Rules concerning Bail on Habeas Corpus, 


Bail en removal. FHAT in all cauſes of removal, be it by habeas 
corpus, privilege, or certiorari, ſpecial bail ought to 
Iven. N | | = 

Upon removal That in caſe of a removal out of an inferior 
out of aninferior court or reverſal, the new original to agree in the 
a ati nature of the action, the ſum in demand, and the 
the naturaof the county, otherwiſe the bail not liable, but if the 
action. party will appear to ſuch varying original, to be 
good as to the party; but if upon a cauſe removed 

by habeas corpus out of the courts of Canterbury, 


If from courts of Southampton, Hull, Litchfield or Poole, if the action 


towns, Kc. the be tranſitory, it muſt be laid in the county of Kent, 


18d inthe coun. O:uthampton, York, Stafford, or Dorſet, where the 


ty where the town and county lieth, and the recognizances io 


town lieth, be taken accordingly. R. M. 1654. J 12. 


Rule of Hil, 12 That writs of habeas corpus, directed to the infe- 
L in rior courts of London, Weſtminſter, Southwark, and 
en hab. — other courts within five miles of London, may be re- 
turnable immediate. And if the defendant intendeth 

to be bailed, then upon, or within four days after 

. | | allowance 
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allowance of the writ, the day of which allowance 
being indorſed by ſuch officer as allows the ſame, 
on the back of the ſaid writ, notice is to be given in Notice of bail 
writing of the names and additions of the bail, the mult be given. 
time when, and the judge before whom the ſame is in- 
tended to be put in, to the plaintiff or his attorney, or 
him that cauſed the plaint to be entered, or if none 
can be found, then notice of the premiſes to be left 
in writing with the chief clerk of the inferior court, 
or his deputy, by the party that tenders the bail, or 
bis attorney, and oath made thereof, otherwiſe the 
bail -not to be taken, and a procedendo granted if | 
deſired, before bail excepted to: That if no bail in If no ball be p 
ſuch caſes be put in within eight days after habeas g. within eighe 
corpus allowed in thoſe courts, when it is returnable a. e 
immediate, a procedendo may be granted by any a procedendo 
judge of this court if deſired, before bail taken; way be granted. 
and if bail be taken in the abſence of the plaintiff, 
or his attorney, the ſame is to be taken de bene 
eſſe; and if no exception be taken within 7tventy 
days after the bail taken, notice having been given 
as aforeſaid, then the bail to be delivered out to be nth 
filed. Lid. ; . ; : | "I | 
That if bail upon a habeas corpus be taken be- Bail on hab. 
fore a judge at his chamber, and not diſaſſented un- corp. to be fled 
| to if not filed within four days after the twenty de a 
| days, a procedendo may be granted upon certificate that a 
it is not filed: That in term time the plaintiff in Rules may be 


the inferior court may ſpeed the defendant, to put given to put ia 


in and file his bail by rules given in the bill of bil. 
pleas; and if not filed according to'the rules 
_ certificate thereof, a procedendo to be granted. 
id, | 855 
That all writs of habeas corpus, returnable in 
court, be returnable at a day certain, N 
That upon bail taken of perſons in cuſtody, the g. il taken of 
Judge's clerk to deliver the bail to the prothono- perſons in cuſ- 
tary to be filed, if afſented unto : and to that end the £29), the judge's 
prothonotary's fees to be depoſited; but the priſoner 2 | 
not to be diſcharged until the bail be aſſented unto, the prothone- 
or over-ruled in open court, bid, MO | 
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660 Habeas Corpus. | 


If there are more cauſes than one relurned, 
bail muſt in that caſe be-put in for the whole, 
Salk. 352. | 3 


| * Gnnnot nonpro.. The defendants cannot nonpros the plaintiff for 


want of a declaration, he not being bound to fol. 
low him, | | 
How to declare, When bail is put in, the plaintiff may, if he 
. means to follow the defendant, declare againſt him 
de bene eſſe, or if juſtified (in chief), and all the 
proceedings are de nouo, for the record 1s not re- 
moved on a habeas corpus, as it is on a certicrari. 
Salk. 352. But ſuch declaration is to be delivered 
within two terms. Barnes 9o. Clarke v. Harbin, 
In this court it has been held, that on a certiorari, 
though parties were at iſſue in the court below, 
yet plaintiff muſt declare de novo, Barnes 345, 
urner v. Bean. ; 
The declaration is exactly in the ſame form as 
| others, there fore no need to inſert it here. = 
If removed out If a cauſe be removed by habeas corpus out of the 
5 the courts of courts of Canterbury, Southampton, Hull, Litchfield, 
nerbury, © c. ; 7s a 
here venue is Or Pool, and the action be tranſitory, it muſt be laid 
ta be laid. in the county wherein ſuch city or town is, as Kent, 
Southampton, York, Stafford, or Dorſet. 


When to plead, I take-it, that the defendant is to plead to the de- 


claration within the fame time as others, but he is 
not in any caſe intitled to an imparlance, unleſs by 
- ſpecial leave of the court, or judge, although de- 
_claration be delivered the laſt day of the term. 


. Defendant, whilſt a f2me ſole, was arreſted in the 


arrefted, and be- palace court, and a day or two after the arreſt mar- 


e eee ried, and then removed the plaint by habeas cor- 


the plaint, mar- ; F f 
ried, and after- pus into this court, and pleaded her coverture in 


5 abatement. Rule made abſolute to ſet aſide the 
* plea, upon hearing counſe] on both ſides. Barnes 

35 51 Hadd:ck v. Howard. . 

lotion for a precedendo to Boſſon Borough Court. 

Habeas Corpus to remove the cauſe being brought, 

after interlocutory judgment in the inferior court: 

Cur. thought it too late after judgment, and made 


the rule for pracedende abſolute. Myate v. Mart hum. 
| 8 Barnes 


| Habeas Cos. 667 


Barnes 221. The contrary is the practice, and ſo 
determined in 2 Burr. 759. Cox v. Hart. The in- 
ferior court allow it any time before jury ſworn, and 
ſo there determined notwithſtanding. 21 -Fac. 1. 
623%: en: | | LO | 
ie an action be brought againſt a feme covert as a Cannot remove 
felt trader, ſuch action cannot be removed by hab-as me; a ſole 
corpus from the city court. 2 Black, Rep. 1060. RY 
Pope againſt Vaux and Wife. If it is, you may move 
for a procedendo. 161d, No cauſe was ſhewn againit 
motion for procedendo. . 

Upon an habeas corpus to remove a cauſe out of an If the cavſe is 
inferior court, a procedendo ſhall be awarded, if it ze in ther 

. . . » ö adle ! e court 

appears that the action is maintainable there only. below, not to be 
Garth, The: > f | | removed, 

Frequently plaintiffs in the mayor or ſheriff's If the aQion be 


in the ccu'ts of 


courts, London, bring debt upon the cuſtom, in or- , 4%, in debt, 
der to ground an attachment, and after removal the and the cauſe is 
plaintiff cannot declare in ſuch action in the ſupe- removed aſter an 


* - TS - attachment diſ- 
rior court, in debt, becauſe his debt may arife on fed, bos to 


ſimple contract; therefore, in order to enable him to ,,oceeq, if the 


declare in ſuch action, he muſt move the court in action cannot bs 


| maintained in 
term for a rule to ſhew cauſe why a procedendo ſeperter 


ſhould not iſſue, unleſs the defendant will accept courts, 
a declaration in caſe; and if the defendant ſhould 
not agree to accept ſuch declaration, the cot will 
grznt a procedendo ; if in vacation, it is done by a 
judge's ſummons, INE; Es 
If the defendant does not put in or juſtify his 
bail in due time as before ſaid, then iſſue the follow- 
ing writ of procedendo, after certificates obtained 
from each judge's clerk. „„ 
George the Third, &c. To the ſheriffs of London, Writ of prote- 
greeting: Although we lately by our writ com- dendo. 
manded you, that you ſhould have the body of C. D. 
detained in our priſon under your cuftody, as it was 
| ſaid, under ſafe and ſecure conduct, together with 
the day and cauſe of his being taken and detained, by 
whatſoever name the ſaid C. D. might be called in 
the ſame, before Alexander Lord Loughborough, at his 
chambers in Serjeant's Inn, Chancery-lane, immedi- 
7 UV u 33 ately 
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Þabeas Carpugh . 


ately after the receipt of that writ, to do nd 


ceive all and ſingular thoſe things which our ſaid 
chief juſtice ſhould then and there conſider of him 
in that behalf; yet for certain cauſes in this behalf 


ſpecially moving our juſtices of the Bench afore- 


ſaid, at MWiſiminſter, We command you, and every 
of you, that in all plaints and ſuits againſt the ſaid 


C. D. at the ſuit of A. B. in our court, before you, 


or any of you, now depending undetermined, you 
proceed with what ſpeed you can, in ſuch manner, 
according to the law and cuſtom of our kingdom of 
England, as you ſhall ſee proper, our ſaid writ to 
you firſt thereupon directed to the contrary in any 


wiſe notwithſtanding. Witneſs Alexander Lord 


Tf bail ſurren- 
der, 


Hab. corp, ad 
_ teftificandum, 


Loughbircugh, at Weſtminſter, the 12th day of Fe. 


| bruary in the 3oth year of our reign, 


To be ingroſſed on a 25. 6d. ſtampt parchment, 
and to be ſigned by the prothonotaries; pay 15. 44.; 


ſeal 5d. allowing 6s. 104. attorney's fee below, 


35. 4d, | . 
If the bail ſurrender the defendant, apply to Mr, 
Sherwood for that purpoſe, who will attend with 


the bail-piece before a judge, and get ſurrender 


made; pay him 5s. 44. ; judge's fee in term 130. 
in vacation 13s. 3 and notice mult be given of fuch 


' ſurrender, but no affidavit or exoneretur neceſlary, 


For directions in the inferior courts, vide my 
Inflr. Cl. K. B. p. 547. 4th ed. 1 £ 
- - This' writ is iſſued where a witneſs is confined 
in priſon, directed to the maſhal, ſheriff, &c. in 
order to bring him before the court where the 
cauſe is to be tried, to give evidence on the part of 


the perſon who ſues it out, and is called an habeas 


cer pus ad te/tificandum, the form of which, and the 


Hab. corp, ad 
ſatisfacieadum, 


mode of obtaining it, fee under title Subpœna. 


It is alſo made uſe of by a plaintiff in this court, 


where his priſoner has removed himſelf, after de- 


claration, to the King's Bench, to bring him into 
court, in order to charge him-in execution upon 
the judgment obtained, and it is called an habeas 


corpus ad ſatisfaciendumy” to ſatisfy or make fati- 


faction 


— 


Habras Corpus. | 
faction to the plaintiff, the debt and damages by 
him recovered ; which being obeyed, the court 
will commit him again to the cuſtody of the war- 
den, there to remain until he make ſatisfaction. 
This writ is always made returnable on a day 
certain, as the priſoner cannot be committed in 
execution but by the court, whilſt they are ſitting, 

A habeas-corpus ad ſatisfaciendum may iſſue to the May ique to the 


priſon, of a liberty or franchiſe, returnable in court 
at a day certain; and the number-roll of the judg- 
ment to be indorſed upon the writ by the attorney 
who ſues it out; and ſuch writ ſhall be a good 
cauſe of detainer. R. Mich. 1654. £ 


Hab. corp. ad ſalisfa, in 
caſe. 

Stetorge, &c. To the 

warden of our priſon of 
the Fleet, greeting: We 
command you, that you 
have before our juſtices 
at Wiftminfler, on Mad- 
neſday next after fifteen 
days of 1 On bo- 
dy of C. D. under ſafe 


and ſecure conduct, de- 


tained in our priſon un- 
der your cuſtody, as we 
are informed, together 
with the day and cauſe 
of his being taken and 
detained, by whatſoever 
name the faid C. D. is 
there known, to ſatisfy 
A. B. 251. for his da- 
mages, which he has 
ſuſtained, as well by not 
performing certain pro- 
miſes and undertakings 


lately made by the ſaid 
| C. to 


Hab. corp. ad fatrsfa, in | 


debt, 


George, &c. To the 
warden of our priſon of 


the Fleet, greeting: We 


command you, that you 


have before our juſtices 
at Weiftminfler, on Med- 


neſday next after fifteen 


days of Eaſter, the bo- 


dy of C. D. under ſafe 


and ſecure conduct, de- 


tained in our priſon under 


your cuſtody, as we are 


informed, together with 
the day and cauſe of his 
being taken and detained, 


by whatſoever name the 
ſaid C. D. is called in the 


ſame, to ſatisfy A. B. as 


well a certain debt of 250. 


which the ſaid A. B. in 


our court, before our juſ- 
tices at Miſiminſter, re- 


covered againſt the ſaid 


C. D. as alſo 10. for his 


vu : da- 
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Returnable on 2 
day certain, 


warden of the Fleet, or the keeper of any inferior Varden, &c. 


_ — 
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Rol! to be in 
court. 


Pabeas Corpus. 


C. to the ſaid A. at damages, which he ſuſ- 
Meſiminſter, in the coun- tained by reaſon of the 
ty of Aiddleſex, as ſor detaining the ſaid debt, 
his coſts, as for his coſts, 


and charges by him Jaid out, about his ſuit, in that 
behalf whereof the ſaid C. is convicted; and fur- 


ther to do and receive what our ſaid court ſuall then 
and there conſider of him in this behalf; and have 
there then this writ. Witneſs * Lord 
Loug borough, at Meſiminſter, the 12th day of Fe- 
bruary, in the Zoth year of our reign. Pay pro- 
thon. ſigning 15s. 4d. ſeal 7d. at the Fleet gs, 4d. 
ſecondary 9s. tipſtaff 10s. Gd. 

You ſhould have the roll in court, and the ſe- 
condary marks thereon the ha, corp. and commitment 
by the court, in the margin of the judgment. 
R. MV. 1654. 


Pauperg. 


. 
4 : 


4 PAUPER, is a perſon ſaid to be, by the law, Definition of., | 


ſo poor and indigent in his circumſtances, that 
he cannot diſpend the uſual charges. to recover his | 
right, either in /awo or eguily. 

It appears in very early times, viz. 1495, that Poor perſons 
poor perſons having any claim to lands or other 2 
right, were frequently obliged to drop the purſuit count of the ex- 
thereof in a court of /aw or :quity, the expence be- pences, | 

ing too great for them to bear: This being a great 
grievance to the ſubject, and in order that men 
ſhould not be ſtripped of their legal poſſeſſion and 
right, by the Stat. of 11 H. 7. c. 12. It is enacted, 
That every poor perſon or perſons, which have, or Every poor per- 
hereafter ſhall have cauſe of action, c. ſhall have on ſhall have 
original writs, &c. nothing taking for the ſame, — | 
counſel, attornies, and all other officers requiſite 
and neceſſary for the ipeed of the ſaid ſuits to be 
had and made, which ſhall do their duties, with- 
out any reward for their counſels, Belp, and buſineſs 
in the ſame, „ | 
Ihe courts of juſtice have fixed the ſum to be Not to be worth 
under five pounds. (except wearing apparel, and S. excopty 0h 
bis right to the matter in queſiion). Lil. Prac. Reg. | 


033, | | 
Therefore if the plaintiff is ſo poor as above How to ſue, 
ſtated, he muſt petition to one of the judges of this 5 
court to be admitted to ſue in arma pauperis; and | 
if he has begun the ſuit, and not able to carry 
on the ſame, yet he may, after petition, be admit- 
ted. Indr. 306. 3 Wilſ. 24. Ingroſs it on a treble 
6d. ſtampt paper, annex alſo the affidavit thereto 
on treble 64. then take ſame to the judge's cham- 
bers, and after oath is made thereof, the clerk will 
make out an order thereon; pay him 25. 64. 
The form of the petition and affidavit are as fol- 


low: : 
In 
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666 Paupers. 
In the Common Pleas, A. B. plaintif, 
| | 117%; AA: 5. 
C. D. defendant, 


To the Right Honourabl- 3 Lord Lough- 7 
borough, Lord Chief Juſtice of his Majeſty's Court 
of Common Pleas, | | | 


The humble Petitim of A. B. 


: That the ſaid defendant is and ſtands juſtly in- 
SON e debted unto your petitioner in the ſum of 10/. ſor 
fay, * And your the work and labour of your petitioner, done for 
petitioner hath the ſaid defendant, at his requeſt ; and your peti- 


wot as yet come ,7 . * , 
menced atiy ac. OOner hath commenced an action againſt him for 


mon againſt him, the ſame. ö 
being unable, That your petitioner finds himſelf unable to 
— carry on = ſaid cauſe, on account of his extreme 
poverty, as appears by the affidavit hereto annexed. 


« Your petitioner therefore 
„ moſt humbly prays your 
„ Lordſhip, that he may be 
| . & admitted in forma pauperis 
1 humbly cones bt] , to mrofecut? his fd ac 
good cauſe of action a- | tion, and that G. B. ſer- 
| pint the adre-anal , jeant at law, may be af 
ts be ls conntd, 6 ſigned to him as his coun- 
5 6. B.] „ ſe], and A. G. his attor- 
„ ney, to proſecute his ſaid 

x ſuit. | 
« And your petitioner ſhall 

ever pray, &c.“ 


In the Common Pleas, A. B. at . . 
| A. B. of, &c. yeoman, maketh oath and ſaith, 
Adavit, That he is not worth five pounds in all the world 

| (fave and except the matters in queſtion in this 
cauſe, and alſo his wearing apparel). 


The 


6 "minis — | © 


The pauper, upon the order being made, may To pay no fees, 
ſue out his writ without ſtamps, pay no fees to 
any of the officers; no ſtamps are uſed for the re- 
cord, venire, or hab. corp. nor do you pay for ſetting 
down the cauſe, or return of hab. corp. : 

But if you recover a verdict, the officers take the Uoleſs he reco- 
court fees, and in them they include paſling the ve 5+ or more. 
record, Cc. if above five pounds, the pauper being 
by them deemed dives. The declaration is in the 
common form, to which you annex a copy of the 
petition, order, and affidavit, and deliver to defend- 
ant's attorney. If the defendant brimgs error, you 
muſt pay the clerk of the error his fees. 1 | 

He is not liable to pay the coſts for judgment, as Nor for judg- 
in the caſe of a nonſuit, 3 Wilſ. 24. Block v. Lee, ment, av in the 
nor to pay the coſts before he brings a new action, EEE 
if it does appear that he has not been vexatious, 

Str. 878. If he has been vexatious, as giving May be diſpau- 
ſix notices of trial, and not proceeding, the court bered, if vesa- 
will diſpauper him, but not make him pay coſts. 

Jbid. 983. | | | | 


A perſon admitted in forma pauperis, can only ſue Can only fye in 


in that cauſe for which he'is admitted, ſo that if any 2 he is 
other cauſe ariſes, he muſt be admitted again de novo, 

et fic toties quoties. Lil. Reg. 633. 
A pauper ſhall not pay coſts, though diſpaupered; 
if taken in execution for coſts, he ſhall be diſcharged 
upon motion, Fort. 320. 1 Roll. Rep. 81. 

It has been denied to a defendant to defend in Denied tos 

forma pauperis, in this court, Barnes 328, for the En: 


ſtatute extends to plaintiffs only, | a 


a Conſoll: | 


4 


Conſolidating of Actions. 


How to conſoli- F there be two or more actions brought upon the 


9 Barnes 176. 


ſame policy of aſſurance againſt the underwrit- 
ers, or two or more ejectments on the demiſe of 
the ſame leſſor of the plaintiff for the ſame premiſes, 
and they proceed ſeparate, the defendants may apply 
to the court by way of motion to conſolidate ſuch 
actions “; if in term time, it is a rule to ſhew 
cauſe, if in vacation, by way of ſummons, before 
a judge; and upon their undertaking to be bound, 
and concluded, in all the aQions, by the fate of 
the verdict in the action brought againſt the firſt 
defendant, and to bring no writ of error, the court 
will ſtay all the proceedings in the laſt actions un- 
til further order; but all the rules muſt be paid for 
ſeparate, as alſo the ſummonſes and orders thereon: 
and if the verdict turns in favour of plaintiff to the 


ſatisfaction of the judge who tried the cauſe, the 
plaintiff may proceed to tax his coſts on that verdiQ, 


and get the defendant's attorney to attend the pro- 
thonotaries, who will tax the coſts in the other 


actions, which if complied with (as is uſual), and 


they are not paid with the debt; move the court 


on an affidavit of the facts, for leave to enter up 


the judgment, and take out execution thereon ; 
and that the prothonotary may tax the coſts in 
all the cauſes, and for the coſts of the application; 
one ſtamp for the affidavit is ſufficient, which the 
court will order, after the coſts are taxed; they are 
to be paid within a limited time, if not, ſign the 


Judgments. upon a double haf crown ſtamp, and 


take out execution thereon ; yot pay for ſeparate 


rules, and ſerjeant's fees are not fixed, 


Two actions for Two actions for words, and two declarations ; in 
' words, the one 
by a man and 


by 


the firſt cauſe the words were laid to be ſpoken , 
| | 5 5 | the 


Conſolidating Aaions. F 
the wife of Vincent, in the latter by Vincent himſelf, wife, and the 
each containing fix counts, Motion that theſe two her againſt | 
actions might be reduced or conſolidated into one, ot be 8 
becauſe both required the fame pleas; that the dated. 
huſband and wife were one perſon in law in civil | 
ſuits, and the huſband was liable to pay all the 
damages, both for his own and his wife's ſlander. 
Per Cur, This cannot be done, for it would be 
error to join the wife in a declaration for words 
| ſpoken. by the huſband only; and the declaration 
would be ill either on demurrer or in arreſt of 
judgment, Swithin & ux. v. Vincent, 3 Wil. 
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Abatement by Death, | 


The rule to be TE general rule to be obſerved in this caſe is, 
8 that where the death of any party happens, 
and yet the plea is in the ſame condition as if ſuch 
party were living, there ſuch death makes no 
alteration or abatement of the writ. 10 Meg, 251, 
Gil. C. P. 242. Rk lar | 

If after interlo- By the 8 & 9 V. 3. c. 11. ſe. 6. If any 
—＋ ng plaintiff happen to die after an interlocutory judg- 
executor may ment, and before final judgment obtained, the 
have ſci, fa. ſaid action ſhall not abate therein, if ſuch action 
| might be originally proſecuted, or maintained by 
the executors or admigiſtrators of ſuch defendant, 
| and a ſcire facias may be had thereon, = | 

If one plaintif That if there be two or more plaintiffs or de- 
dies, action may fendants, and one or more of them ſhould die; 
n if the cauſe of ſuch action ſhould ſurvive to the 
ſurviving plaintiff or plaintiffs, or againſt the ſur- 

viving defendant or defendants, the writ or action 

ſhall not thereby be abated ; but ſuch death being 

ſuggeſted upon the record, the action ſhall pro- 

2 againſt ſuch defendant or defendants ſurviving. 

| SE : 

Death of either By the flat. 17 Car. 2. c. 18. It is enacted, 
party between That the death of either party between verdict and 
— judgment, ſhall not be alledged for error, ſo as 

; judgment be entered within two terms after ſuch 
| . 1 | 1 
Death before af. If either party die before the aſſize, it is out of 
2 ſuit 22 the ſtatute; but if after the aſſizes, though before 
abt. trial, it is no error; for the aſſizes is but one day 
in law, Salk. 8. pl. 21. 2 Ld. Raym. 1415. If after 
verdict, and before the day in bank, the plaintiff. 


dies, and the defendant figns judgment the ſecorid 
5 | | term 


I. | | 


Abatement. | 1 


term after the verdict, this is within the ſtatute, 
and the ſame as if he had entered judgment on the 
roll. Sid. 38 5. 1 Wilſ. 302. Earl v. Brown. 
But there muſt be a ſci. fa. biol. Ez 

An ejectment againſt baron and feme, after ver- EjeAment 
dict for the plaintiff, baron dies between the day of So eres ond 
niſi prius and the day in bank 3 adjudged that the between prog — 
writ ſhould ſtand good againſt the ſeme, becauſe it of niſi prive and 
is in the nature of a treſpaſs, and the feme is charg- 9 = : 
ed for her own act; and the action ſurvives againſt 3 = 
her ; ſo if the wife had died, the baron ſhould have i f 
judgment entered againſt him. Cro. Fac. 356. 
Cro. Car. 09. Roll. Rep. 14. Moor, 469. If a If feme takes 
feme ſole plaintiff after verdi, and before the day Ry _ 
in bank, takes huſband, ſhe ſhall have judgment, fore the day is 
Cro, Car. 232. but a ſc. fa. muſt be ſued out be- benk, ſhe hall 


fore execution, a 4 
. be lved, 

If pending an argument on a ſpecial verdict, and if pending an ar- 
the court takes time to conſider thereon, the plain- . 
tiff dies; the judgment will be ordered to be enter- 30 a. = 
ed up as of the term in which judgment ought to | | 
have been ſigned, The like may be done if the de- So if Cefendaat 
fendant dies. Yet his repreſentative muſt ſue out dies. 

a ſcire facias before he can have execution; and if 

execution is executed without it, it ſhall be ſet 

alide, and the money levied returned, 1 Wilſ. 302. 

Earl v. Brawn, 7; on 5 

A feme ſole cannot abate her own writ by mar- A ſeme ſole can» 

riage, for this would be taking advantage of her 19 by marriage 

own act. 2 Roll. Rep. 5% of © Om om 
If a feme ſole be ſued, and after ſhe takes huſ- If the be ſveg, 

band, it is no abatement of the writ; for the plain- bud takes bul- 


tiff would be in a fine condition, if after he had ae, Wi . 


arreſted a woman ſhe ſhall be allowed to overthrow 
the proceedings by a ſubſequent marriage. Ld. 
Rm. 1525. 2 Str, 8th, _ | 
The law abhors multiplicity of actions; and If there are two 


therefore whenever it appears upon record, that boite pending fer 


the fame cauſe 
the of action, the 


G2 - Abatement. 
ſecond ſult mall the plaintiff has ſued out two writs againſt the 
__ defendant for the ſame thing, the ſecond writ ſhall 
| abate: For if it were allowed that a man ſhould be 
twice arreſted, or twice attached by his goods for 
the ſame thing, by the ſame reaſon he might ſuffer 
ad infinitum ; but then it muſt plainly appear to be 
for the ſame thing. Med. 418. 539. 5 Co. 61. 
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Suggeſtion on Record, 
1 DON, (ſl.) C. D. late of, Sc. mer- Suggeſtion on 
+ chant, was attached to anſwer J. B. and E. F. "he declaration. 
of a plea of treſpaſs on the caſe ; and thereupon one 3 plais- 
the ſaid 4. B. by S. U. his attorney, comes, and tiff after writ 
the ſaid E. F. cometh not; and the ſaid A. B. gives ſued out. 
the court here to underſtand, and be informed, that 
aſter the iſſuing the original writ, and before the 
return thereof, and before this day, to wit, on the 
| -* day of at London aforeſaid, to 
wit, in the pariſh of St. Mary-l/e- Bow, in the ward 
of Cheap, the ſaid E. F. died, and the ſaid A. B. 
ſurvived him, which the ſaid C. D. doth not deny ; 
and thereupon the ſaid A. B. by his attorney afore- 
ſaid, complains, For that whereas, the ſaid C. D. 
on the day of 'in the year of our 
Lord 1782, to wit, at London, &c. was indebted 
to the ſaid A. B. and the ſaid E. F. his partner, in 
20l. of lawful money, &c. for divers goods, wares, 
and merchandizes, by the ſaid 4. B. and E. F. in 
his life-time before that time ſold, &c, 5 
Go to the end of the iſſue. The ſame day is Soggeſtion of 
given to the parties aforeſaid here, &c. then ſay, 1 
Before which day, to wit, on the day of after iſſue joineds 
8 in the year aforeſaid, at London afore- 
ſaid, in, &c, the ſaid A. B. ſuggeſts to the court 
here, according to the form of the ſtatute in ſuch _ 
caſe made and provided, that the ſaid G. H. died, 
and the ſaid A. B. ſurvived him, which the ſaid 
defendant doth not deny: And the ſaid defendant 
by his ſaid attorney came; but the ſaid ſheriff did 
not ſend the ſaid writ, nor did he do any thing 
thereon, therefore as before, it is commanded to 
the ſaid ſheriff, that he cauſe to come before our 
ſaid Lord the King, here, on 
| | twelve, Cc. by whom, &c. 
and who neither, &6. | 
Ax. To 
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8 | Suggeffion. 


Soexeftion of To the end of the pyfea, And upon this the 
the death of one ſaid · plaintiff ſays, that after the laſt continuance of 
2 the plea aforeſaid; to wit, on the day of 
| | in the year aforeſaid, at, &c, in the 
county aforeſaid, the ſaid C. died, and this is not 
denied; therefore let all farther proceedings againſt 
the ſaid C. ceaſe ; whereupon the ſaid * e | 
judgment againſt the ſaid J. for the damages, coſts, 
and charges aforeſaid, by the jury aforeſaid in form 
_ aforeſaid aſſeſſed, to be adjudged to him, c. there- 
| fore it is conſidered, &c. ; | 
After iſſue join®= After iſſue joined, and before the day of n;// privs 
2 _ rene one of the defendants died, plaintiff ſued out a unn. 
— e. fac. between him and the ſurviving defendant, and 
died. Plaintiff made the jurata agreeable thereto. Verdict for 
2 — plaintiff; objected at the trial, that the death of the 
ſurviving de- deceaſed defendant ought to have been ſuggeſted on 
ſendant, and the record of ni privs, and thereupon an award 
ceable, held entered of 2 ver. fac. between plaintiff and the ſur- 
well. viving defendant. The point reſerved was now ar- 
gued, and thereupon the plaintiff now produced the 
roll in court, wherein the /ugge/fl:on and award of the 
ven. fac. as above were entered, which. the court 
held to be ſufficient. No continuances are neceſſary 
to be inſerted in the record of ni prius. Doe v. For. 


Barnes 469. 


6 


Suggeſtion on the London Act. 


A creditor foiog By 3 Fac, 1. c. 15. f. 4. If in any action of 
in another court Jeþt or action upon the caſe, upon an efſump/it for 
andrecorernonz, the recovery of any debt, to be ſued or proſecuted 
Es | againſt any citizen and freeman of the city of 
London, in any of the king's courts at Heſiminſſer 
or elſewhere, out of the court of Regue/ts, it ſhall 
appear to the judge where ſuch action ſhall be ſued 
or proſecuted, that the debt to be recovered by 
the plaintiff in ſuch action doth not amount to 
40s. and the defendant in ſuch action ſhall duly 
prove, either by ſufficient teſtimony or his _= 
| a oath, 


- 


ü SuggelfFivn. .  __— 
bath, to be allowed by any judge or judges of the 
ſaid court; that at the time of the commencing 
ſuch action, ſuch 1 was inhabiting and re- 
fiting in the city of London, or the liberties there; 
tat in ſuch caſe the ſaid judge ſhall not allow the 
_ plaintiff any coſts of ſuit, but ſhall award him to 
pay coſts to the defendants. : 
By 14 Gee. 2. c. 10. It ſhall and may be lawful Pebts not es 
to and for every citizen and freeman of the city de deten 16 
of London, and every other perſon or perſons who the court of Re- 
do or ſhall rent or keep any Hop, ſhed, tall, or queſtrin Lenden. 
fand, or ſeek a livelihood, in the ſaid city or liber- 
ties thereof, which now have, or ſhall hereafter 
have any debts owing, not exceeding 40s. by any 
perſons whatſoever, inhabiting, or ſeeking a livelihood, 
within the ſaid city or liberties thereof, during 
their reſpeRive inhabiting within the ſaid city, &. 
or ſeeking a livelihood, as aforeſaid, to cauſe ſuch 
debtor to be ſummoned to appear before the com- 
miſfioners, &c. | Te x, 
If the plaintiff does not recover the ſum of 405. The 7fminfer, 
againſt any of the perſons above deſcribed, the de- and molt of the 
fendant may, the next term after verdict, apply to be pledet. 
the court upon affidavit, . That he was at the time Affidavit. 
*« of commencing the action, an inhabitant and reſident 
« twithin the city, &c. for a rule to ſhew cauſe, 
* why a ſuggeſtion ſhould not be entered upon the roll 
e by way of ſugge/tian, that the defendant was reſi- 
« dent in the city of London, in order to have the 
benefit of the flatute, 4 Fac. 1.” Serjeant's fee 
is half a guinea, which is drawn up at ſecondaries; 
ſerve copy on plaintiff's attorney, and if no cauſe 
 ſhewn, make affidavit of the ſervice thereof, and 
move to make it abſolute ; ſerjeant one guinea 3 
tax the coſts on the rule with the prothonotary | 24 
upon his appointment. 2 1 | 
If the defendant ſuffer judgment to go by default, If judgment goes 
| he ſhall not be entitled to a ſuggeſtion z for not g _— oh 
being in court, he ſhall not be received for that "On" 
purpole, Brampton v. Crabb, Str. 46. | 
| Xx 2- The 


676 1 Suggeſtion; 
' Cofts to be al- The coſts of the application ſhall be allowed in 
lowed of appli- the taxation, as well as of the former proceedings. 
© Ser. 110. „ | | | 
Damages given Verdict for plaintiff for 1/. 88. 9d. defendant (the 
by yes 2 damages being under 40s.), upon an affidavit that 
Stent in Mid. he was reſident in Middleſex, and liable to be ſum. 
dieſe, and liable moned to the county court, moved for leave to 
| fo be ſummoned enter a ſuggeſtion of that fact upon record, pur- | 
court, 2 ſuant to Stat. 23 Geo, 2. no certificate having been 
given to enter granted at the trial, to prevent defendant's taking 
loggen. advantage of that ſtatute, in oppoſition to this mo- 
| tion; no affidavit denying the fact contained in de- 
fendant's affidavit, was produced by plaintiff, but it 
was ſworn that defendant before trial offered plain- 
tiff 21. 24. and coſts; and it was obſerved, that plain- | 
tiff had given evidence on ſome, not on all, the 
counts in his declaration, that he had proved a 
larger debt than 40s. which had been reduced by 2 
ſet-off on defendant's part to the ſum recovered, and 
that if plaintiff had been nonſuited, he would have 
been liable to ſingle coſts only. The court held 
they were bound by the finding of the jury, Rule 
abſolute for leave to enter the ſuggeſtion ; plaintiff 
may traverſe it, if he thinks fit afterwards, the ſug- 
geſtion having been entered. Defendant moved for 
judgment thereupon. Rule, that unleſs plaintiff 
plwkẽbead to the ſuggeſtion by the firſt day of next term, 
it is to be taken for true, and prothonotary is to al- 
low double coſts to defendant according to the ſta- 
tute, Fulzpatrick v. Pickering, Barnes 470. 
bon 32 Action 5 uſe _ occupation and - _ 
otion tor leave other counts for above 405. on non aſſumpſit; plain- 
. tiff recovered 28s, on hee _— Motion for 
dieſex, the court leave to enter on the roll by way of ſuggeſtion, 
— to give that defendant was reſident in the county of Mid- 
— Meſex, in order to have the benefit of the late 
W ſtatute, and an affidavit of defendant's refiancy 
was read. Per Cur. We are bound to give the 
defendant-leaye to enter the ſuggeſtion prayed by 
the act, and the plaimiff may travetſe it if he 
1 5 | 5 pleaſes, 


2 


Duggeikion. 677 -- 


pleaſes, and it is not in our diſcretion whether we 
will grant this or not. By the verdict we muſt 
take it, there was no more money origlnally due to 
the plaintiff than 28s. and therefore the poſea muſt 
be delivered to the defendant, with leave to enter 
the ſuggeſtion prayed, Fitzpatrick v. Pickering, 
2 Wilſ. 68. | | | 
If the plaintiff's demand be for 15/. 3s. 9d. and But when pay- 
reduced to 11. 13s. 9d. by payments made under the in iges on 
plea of non aſſumpſit to plaintiff (and took no advan- the plea of non 
tage of his notice of ſet- off), it was held that a ſug- Hunpft, and 
geſtion upon the act might be entered. Barnes 353. . —— 


Benſen v. Hemming. tion, æc. 
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Wiſtontinuante. 


The definition ISCONTINUANCE is a word compounded 
of the word, of de and continuo, for continuare is to continue 
| without intermiffion ; by addition of de ( Euphoniæ 
_ gratia dis) to it, which is privative, it fignifieth an 
intermiſſion ; diſcontinuare nihil aliud ſſgniſicat quam 
intermittere, deſueſcers interrumpere; and it is a very 
ancient word in law, and hath divers ſignifications, 
as a diſcontinuance of proceſs where it ought to be 
continued; ſo likewiſe of pleadings, &c. or diſcon- 
tinuance of the ſuit, where it is brought wrong, or 
the plaintiff does not think proper further to proſe. 
cute his ſuit. Co. Lit. 325. 9. | 

After demurrer The plaintiff cannot diſcontinue his action after 
* eg demurrer joined and entered; or after a verdict on 
diſcontinue inquiry, without leave of the court. Cro. Fac. 35. 

' without motion. 1 Lil. Abr. 47 3. It has been ruled, that plaintiff 
may diſcontinue upon motion after a ſpecial verdict, 

which is not complete and final, but never after a 
general verdict. 1 Salk, 178. 1 Nelſ. 663. 
m_—_ 2 After judgment on demurrer (but not entered on 
_ — record) and error brought and bail put in thereupon, 
rer. Court refuſed a rule to diſcontinue without pay- 

; ment of coſts on the writ of error. Pym v. Warren. 
h Barnes 169. : e Ss 
" Adminiftrator Per Cur, Plaintiff an adminiſtrator cannot diſ- 

— continue without coſts, ; Hall, Ad. v. Worten. 
eoſts. Barn. 169. | 


* After ſpecial Plaintiff after ſpecial verdict, not allowed ta 
verdiQ, diſcontinue in order to adduce freſh proof in con- 
tradition to the verdict, Roe v. Gray, 2 Black, 
. 815. | | | 


But beſo er The plaintiff may, if he ſees occaſion, diſcon- 


| ——— before or after declaration delivered, by ap- 
ber wie, plying to the ſecondaries in term time for a * 
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Miltontinuante. 


rule; but you muſt go before the judges for that 


purpoſe ; pay rule 45. 6d. get appointment thereon 


to tax the coſts by the prothonotary, then make 
copy and ſerve it on defendant's attorney; if he 
does not attend, make another copy, and take an- 
other appointment thereon, which ſerve as before, 
and ſo the third time; if no attendance, the pro- 
thonotary taxes the coſts ex parte, which muſt be 


paid forthwith, as the rule is conditional, and has 


no effect until payment is made, 
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Popular Actions. 
Ee Cc ompounding them. | 


VO redreſſing of divers diſorders in common 
informers, and for better execution of penal 
Jaws, it is enadted by the 18 El:z, c. 5. ,. 3. 
Na informer That no informer or plaintiff ſhall compound or 
wall compound agree with any perſon that ſhall offend, or ſur- 

ny ions done miſed to offend, againſt any penal ſtatute, for an 
ſeat of the court. offence committed, or pretended to be committed, 
but after anſwer made 'in court unto the in- 
formation or ſuit, exhibited or proſecuted ; nor 
after anſwer, but by order of court, in which the 
information or ſuit ſhall be depending: That if 
any perſon ſhall offend, in making of com- 
poſition, &c. againſt any penal law, make any 
compoſition, or take any money, reward, or pro- 
miſe of reward, for himſelf, or to the uſe of any 
other, without order or conſent of ſome of her ma- 
jeſty's courts at Vęſiminſter, and be convicted, 
ſhall ſtand on the pillory, c. and be diſabled to 
purſue, or be plaintiff or informer in any ſuit, &c, 
upon any ſtatute, popular or penal ; and forfeit ten 

pounds, Cc. Se. 4 | 

Penalties given Provided alſo, That this act ſhall not extend 
to perſons cer= to reſtrain any certain perſon, body politic or cot- 
al.. porate, to whom or to whoſe uſe any forfeiture, 
penalty, or ſuit is, or ſhall be ſpecially limited 
or granted by virtue of any ſtatute, and not gene- 
rally to any perſon that will ſue, but that every 
ſuch certain perſon, body politic or corporate, 
which might ſue or inform, as if this act were not 
made, may, in ſuch caſe, | ſue, inform, and purſue, 
as he or they might have done, if this act were never 
had or made. Sect. 6. Ry 

| : | 


Popular Actions. 681 
It ſeems clear both from the preamble and the It extends only 
whole tenor of this ſtatute, that it extends only to ee, Bae 
ſuits by common informers, and not to thoſe by a 
party grieved. 2 Haw, 279, | 
AQion on ſtatute of uſury, Defendant pleaded. Leave given on 
Motion by Draper for leave for the proſecutor to ftatute of uiury. 
compound on the Stat. 18 Flix. Baotle conſented 
for the defendant ; and a rule was made purſuant 
to the motion. Barnei's Notes, 118. Bland v. 
Featherflone. N | 
On an action qui tam, for offences againſt the On compound» 
Lottery Act, it was moved laſt term on the part of , rn 
the defendant Ellis, in order to avoid impriſon- "act ofa. 
ment, and conſented to by the plaintiff, and ſo poſition to bs 
ordered by the court, that the plaintiff have leave bei fit. 
to compound with the defendant for 250/. being a 
moiety of the penalty; ſo that 250. be alſo paid 
into the hands of one of the prothonotaries for his 
| Majeſty's uſe. And now Davey moved for an at- 
tachment againſt Ellis, for not having paid the 
king's moiety, upon an affidavit that he had paid 
the 250l. to the plaintift's attorney; who ſwore he 
believed, when he received it, that the king's 
moiety had been previouſly paid. Rule to an- 
ſwer the matters of the affidavit ;z which was 
afterwards diſcharged, on the prothonotary's cer- 
tificate of the ſubſequent payment of the ſaid 
2501. Wood, qui tam, v. Ellis and another. 2 Black. 
Rep. 1154. | 
Leave given to compound an action for the pe- On a bona fide, - 
nalties of the Lottery Act, at gol. for the King, and vt noton acol- 
50“. for the plaintiff, beſides 60/4. towards the plain- lan, a | 
tiff's coſts; the King's part being firſt paid to the uff may allo te 
prothonotary at the making of the rule. Mood, qui ” —_ 3 
tam, v. Johnſon. 2 Black Rep. 1157. ü 
But it was denied at 5. 5s. for the King, and peaied upon a 
5l. 53. for the plaintiff, and 3o/. towards coſts, ſuch ſmell compoſi» 
compoſition being manifeſtly colluſive. bid. 1157. . 
ond, qui tam, v. Caſſin. | 
The defendant muſt firſt pay into court the ſum Huw to proceeds 


of money for the King's ſhate of the penalties, ang 


682 58 | | Popular Actions, 
obtain the prothonotaries receipt or certificate, 
ſhewing that the money is paid into court, and 
the receipt or certificate muſt be produced when 
the motion is made for leave to compound, with 
an affidavit of the plaintiff, to the following effed: 
Affidavit, A. B. of, &c. the plaintiff in this cauſe, maketh 

oath, and faith, That this action is brought for 
500l. for certain penalties incurred by the defendant 
upon or by virtue of an act of parliament made, 
Sc. (here ſtate the title of the act). And this 
deponent further ſaith, That it hath been agreed 
to apply to this honourable court for leave to com- 

pound this action, upon condition of defendant's 
paying the ſum of L. to the crown, and . 
to this deponent, together with the coſts of this 
ſuit, and of this application to be taxed : And this 

deponent further faith, The above terms are 
the real and only terms upon which this cauſe is 
to be compounded, and no other whatever; and 
that he this deponent hath not received, nor hath 

or have any perſon or perſons whatſoever received 

for his uſe, nor doth he intend hereafter to have, 
demand, or receive, of the defendant, more than 
the ſum of Lf. as above-mentioned, nor is any 
perſon or perſons by his order or - appointment, or 
for his uſe, or for the uſe of any other perſon or 

_ perſons, to his knowledge, or with his privity or 
conſent, to have or receive, for the compounding 
this action, more than the ſaid ſum of LF, and 
the coſts to be taxed, | CES | 

The plaintiff and defendant muſt each have a ſer- 

jeant, the one to move for /eave to compound, and the 
other 10 conſent. Fee 10s, 6d. each; in the even- 
ing draw up rule with the ſecondary and ſerve copy 
on the oppolite attorney, 
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RBITRAT ION, or arbitrage, is where the 
parties, injuring and injured, ſubmit all - 

matters in diſpute, concerning any perſonal chattels, 
or perſonal wrong, to the judgment of two or more 
arbiters or arbitrators who are to decide the con- 
| troverſy : And if they do not agree, it is uſual to 
add, that another perſon be called in an umpire (im- 
perator or impar), to whoſe ſole judgment it is then 
referred; or frequently there is only one arbitrator 
originally appointed. This deciſion, in any of 

theſe caſes, is called an award; and thereby the 

queſtion is as fully determined, and the right tranſ- 
ferred or ſettled, as it could have been by the 
agreement of the parties, or a judgment of a 
court of juſtice, Experience has ſhewn the great 
uſe of theſe peaceable and domeſtic tribunals, . eſpe- 
cially in ſettling matters of account, and other 
mercantile tranſactions, which are difficult, and 
almoſt impoſſible to be adjuſted on a trial at law; 
the legiſlature has now eſtabliſhed the uſe of them, 
as well in controverſies where cauſes are depending, 
as thoſe where no action is brought, and which fill 
depend upon the rules of the common law: EnaQ- 

ing by Stat. 9 & 10 W. 3. c. 15. That all mer- 1e, ehant-, Ee. 
chants and others, deſiring to end any contro- deſiring to end 
verſy (for which-there is no other remedy but by controverſies dy 
perlonal action or ſuit in equity) may agree, that — | 
| their ſubmiſſion to arbitration or umpirage of any miſſion to the 
pon, &c, ſhall be made a rule of any of his werd of any, 

A, 


eſty's courts of record ; which agreement, I 


Tc. ſhall, upon producing an affidavit made by 

| the witneſſes thereunto, or. any of them, in court, 

be entered and filed of record of the ſaid court, 

and a rule ſhall thereupon be made by the ſame 

court, that the parties . ſhall ſubmit to, and 

finally be cyncluded by the arbitration or umpi- 
| rage, 
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In cafe of dig rage, Sc. And in caſe of diſobedience, the party 
——— neglecting ſhall be ſubje to all the penalties of 
je et to attach- Contemning a rule of court; unleſs ſuch award 
ment, unleſs, &c. ſhall be ſet aſide for corruption or other miſbeha- 
viour in the arbitrators or umpire, proved on 
oath to the court before the la/! day of the next term 
after the award is made. $631 | 
May fet award In conſequence of this ſtatute it is now become 
— oo a conſiderable part of the buſineſs of the ſuperior 
| legally made, Courts to ſet aſide ſuch awards when partially or 
15 il:egally made; or to enforce their execution, 
when legal, by the ſame proceſs of contempt as 
is awarded for diſobedience to thoſe rules and 
orders which are ifſued by the courts themſelves, 
Impeachment, But in a caſe where the parties attempted to ſet 
the ground ol. aſide an award, Lord Hardwicke ſaid, that the 
only ground to impeach an award, is colluſion, or 
groſs miſbehaviour of the arbitrators, or otherwiſe 
it is final and binding upon all parties, otherwiſe 
no perſons would ever undertake to be arbitrators, 
| 3 Aik. 529. | | 
Within what Where the objeQions ariſe upon the face of the 
er _ -award, they may be made at any time ; but where 
| jection. 8 5 . 
46%; the party complains of corruption or ill practice, he 
muſt do it within the fecond term. Barnes 56. 
Stephenſon v. Browning. | T 
N. B. This means after a rule of reference. 

An award of general releaſes, on a ſpecial re- 
ference, is good for the matters referred, and void 

as to the reft, Pickering v. Watſon. 2 Black, 
Rep. 1117. | | | 


If en ward i If an award is made, and the party wil not per- 
made, then to form it, ſuch as not paying the money, &c. at the 
proceed by mak - ; « 
ing the ſubmiſ- time and place therein mentioned, and you have at- 
fion a rule of tended for that purpoſe ready to receive it; firſt 
— proceed to make the ſubmiſſion a rule of court, 
upon an affidavitof the due execution of the bond, 
thus: | | 
Affdavit of the C. G. of, &c. maketh oath and ſaith, That he 


ue execution of was preſent at the time of ſigning and ſealing f 
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bond or obligation hereunto annexed, and C. D. 
of, Sc. therein mentioned, did duly fign, ſeal, and 
as his act and deed deliver the ſaid bond, in the 
preſence of this deponent, and that the name C, D. 
ſet and ſubſcribed oppoſite the ſeal of the ſaid bond, 
is of the proper hand- writing of the ſaid C. D. and 
that the name C. G. ſet and ſubſcribed as the wit- 
neſs thereto, is of the proper hand-writing of this 
deponent. | | | 
This affidavit is to be ingroſſed on a treble ſix- How to proceed 
penny ſtampt paper; give it to a ſerjeant ** to move d an attachs 
& to make the ſubmiſſion a rule of court, pay him 
10s, 6d. draw up the rule with the ſecondary ; 
pay according to length, make copy thereof, and 
of the award, with the names of the arbitrators and 
witneſſes, then the perſon who is to receive the 
money muſt demand the money, which not being 
complied with, make the following affidavit to move 
for an attachment, and alſo an affidavit of the due 
execution of the award ; which ſee in p. 688. 


| A A. B. plaintiff 
In the C. P. Between . 
| . C. D. defendant. 


A. B. of Fliet. ſtrect, London, grocer, maketh Affidavit of the 
. oath and ſaith, That he this deponent did, on the 3 . 
4th day of June laſt, perſonally attend from the hour 
of one until the hour of two of the clock in the 
afternoon of the ſame day, at the Mitre Tavern, The place men- 
Fleet. ſreet, London, and then and thete demanded of ee in the 
the above-named C. D. who alſo attended, the um 
of 50l. awarded due to this deponent, purſuant and 
agreeable to a certain award in writing, which is 
hereunto annexed; but the ſaid C. D. did not then 
pay to this deponent the ſaid ſum of 50. or any 
part theteof: And this deponent further ſoith, That 
having, on Thurſday next after one month from 
Eaſter- day, in this preſent Eafter term, cauſed the 
ſubmiſſion of this deponent, and the ſaid C. D. to 

5 | | -.. (he 


the ſaid award contained in a certain bond or 6bli: 
gation, bearing date the firſt day of May 1790, to 
be made a rule or order of this honourable court, he 
this deponent, on the day of ſerved 
the ſaid C. D. with a true copy of the ſaid rule 
or order of this honourable court, and at the ſame 
time ſhewed him the ſaid original rule or order: 
And this deponent further faith, That he did at the 
ſame time demand of him the ſaid C. D. the ſaid 
ſum of 5ol. ſo awarded due to this deponent as + 
 _ aforeſaid; but the ſaid C. D. did not pay the ſame 
to this deponent; and this deponent further ſaith, 
That the whole of the ſaid ſum of 50/7. now remains 
due and owing to this deponent, purſuant to the 
ſaid award, | | 
| How to mere Give affidavits to a ſerjeant, © 10 move for an at. 
| for the aitach- 6 fachment for not paying the money on the award in 
my „ purſuance of a rule of court, fee 10s. 6d.; it is a 
rule to ſhew cauſe, therefore dra up ſame with the 
ſecondary, and ſerve copy thereof; make affidavit 
of the ſervice of ſaid rule, and ſhewing the original 
rule, then give ſerjeant one guinea with it, to make 
it abſolute, which being done, draw up rule with 
the ſecondary, and then make out an attachment, 
ſign it with prothonotaries, ſeal 74. get a warrant 
thereon, and give it to your officer, pay bim one 
| guinea for the caption. The common attachment 
or a contempt will do, only put the ſubſtance of the 
rule at the foot thereof. 1 | 
It is beſt for the attornies to get their witneſſes 
ſworn in court whilſt they are there, pay 25. each; 
enter their names on a piece of paper, and the cauſe; 
1 give it to the crier for that purpoſe. 8 
How to procced Get order of ni prius from Mr. Randall, or if at 
| 3 ol rec the aſſizes of the judges aſſociate, upon which the at- 
bitrator will appoint a time and place for both par- 
ties to meet; and plaintiff's attorney ſerves a copy 
of the order of niſi prius' on defendant's attorney, 
give arbitrator (if an attorney or counſel) the bricts 
that were delivered, if not, a copy of the caſe on 
each ſide, and names of the witneſſes; 1 
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enlarge the order by conſent; but firſt move that the 
order of niſi prius may be made a rule of court, 
which is done by giving the order to a ſerjeant for 
that purpoſe, fee 10s. 64, ; draw up rule with ſe- 
condary, pay according to length, ferye copy 
on the oppoſite attorney, then give brief to a ſer- 
jeant, with 10s, 64. to move to enlarge; and the 
bother ſide alſo gives a brief to à ſerjeant to conſent ; 

fee Los. 64, draw up rule with the ſecondary, pay 
according to length: an appointment muſt again be 
made by the arbitrator at the foot of the rule, and a 
copy made and ſerved as before, on the oppoſite 
attorney, to attend. 


ney gives notice to the attornies, that the ſame is 
ready, and that each may have his part on ſuch a 
day, on payment of his expences. 


ant, coſts are of courſe given as to the ſuit by the 
rule, therefore get an appointment from the protho- 
| Notary at the foot of the rule of court to tax the 
colts ; ſerve copy thereof, and appointment, on the 
plaintiff's attorney, and upon attendance, the pro- 
thonotary will tax the coſts, and mark them on the 
rule; and if the party againſt whom the award as, 
does not pay the money, make a copy of the rule 
of court, and the prothonotaries allocatur thereon, 
and alſo a copy of the award, and let your client 
the plaintiff firſt examine copies thereof, then let 
him deliver the copies to the (defendant); ſhew the 
original order and award, and demand the money, 
viz, the ſum awarded, and the coſts, if he does 
not pay them, move on the following affidavit for 
an attachment, = 75 

N. B. A letter of attorney may be made for this 
Purpoſe, but it is too expenſive, as there muſt be an 
_ affidavit of the due execution, and the attendance, 


day of laſt, perfonally ſerved the above de- 
| | fendant 


If the arbitrators does not finiſh in time, you may If arbitrator dae 
not make his 
award in time, 
may be enlarged. 


When the award is made, the arbitrator's attor- Award. 


If the award is in favour of the plaintiff or defend - How to proceed 
made. 


A. B. of, &c. the plaintiff in this cauſe, maketh Affidavit of 


cath and ſaith, That he this deponent, on the 8 
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eofts,and the de · fendant with a true copy of the rule and allocatur, 
— the and alſo a true copy of the award hereunto annexed, 
e and at the ſame time ſhewed him the original rule, 
* allecatur and award, and demanded of him the ſaid 
_ defendant the payment of the ſum of 201. awarded 
due to this deponent by V. G. of, &c. the arbitrator 
named in the ſaid award, and alſo the payment of 
the ſum of 140. for the coſts mentioned and allowed 
to him the ſaid plaintiff in the ſaid cauſe ; but the 
ſaid defendant refuſed to pay the ſame, or any part 
thereof, and the ſame ſtill remains due and owing 
from him the ſaid defendant to this deponent. 


| Affidavit of due W. J. of, &c, gentleman, maketh oath and faith, 


— 'be That he did ſee V. G. of, c. ſign, ſeal, publiſh, 
made by one of and declare his final award and arbitrament between 
the witnefles, H. B. of, Cc. merchants, and C. D. of, Ce. 
| woollen-draper, bearing date the day of 
, 17993 And this deponent further ſaith, 
That the name W. G. ſet and ſubſcribed againſt 
the ſeal as the party executing the ſaid award, is of 
the proper hand- writing of the ſaid V. G. and that 
the names W. T. and J. E. ſet and ſubſcribed there- 
to as witneſſes, atteſting the execution of the ſaid 
award, ere of the reſpective hand-writings of this 
deponent and the ſaid 7. &, | | 
When bailis Frequently where there is bail, and a reference is 
wo _ A propoſed at the trial, the plaintiff, to ſave the bail, 
1 a verdict, ſubject to the reference; in that 
to proceed, caſe, when the award is made, if in favour of the 
plaintiff, he may make his election whether he will 
proceed or not under the rule of reference, or on the 
verdict: If he proceeds in the latter, the coſts muſt 
firſt be taxed; copy rule and award, ſerve ſame and 
demand the ſum awarded, and coſts, in the ſame 
manner, as if he meant to proceed under the rule; 
and on affidavit of ſervice of the rule, the prothono- 
taries allocatur thereon, and a copy of the award, 
and demand of the money. Barnes 58. Read v. 
Garnett. Move the court that the paſtea may be 
delivered to the plaintiff, in order to take out exe- 
cution for the money awarded and coſts, which be- 
ing 
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ing made, draw up the rule as uſual with the ſe- 
condary, make affidavit of the ſervice, ahd, ſhew- 
ing the original, and on motion, the court will 
make the rule abſolute ; draw up ſame, and apply 
to the marſhal for the peſtea, who, on producing 
the rule, will give it to you : ſign judgment with 
the prothonotaries (firſt ſtamping the poſtea); get 
the prothonotary to tax the coſts, and then take out 
execution. N. B. You are entitled to all the ſub- 
ſequent coſts. If the award'is for a leſs ſum than 
the verdict, enter a remittitur on the roll, and /evy 
for the ſum awarded and cofs only. | | 
Verdict for plaintiff for ſecurity, Reference by If verdi& be 


rule to three of the jurors. Award in plaintiff's taken, and 
favour. Rule obtained to ſhew cauſe why the vt of che 
poſtea ſhould not be delivered to plaiatiff, to take que execution of 
out execution for the money awarded. Objection ward, an de- 
by defendant, that no affidavit was produced of the — | 
due execution of the award, or of a demand of the move ior exe- 
money, which the court held to be as neceſſary as cvtion, 
if the motion had been for an attachment ; and the 
rule was diſcharged. Read v. Garnett. Barnes 58. 

The court will compel a witneſs to make an ath- 
davit of the execution of the bond, on refuſal. 


Barnes 58, 


\ 
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Preecipe to be FNORPORATIONS aggregate muſt ſue and defend 


d C 
— uſtos by attorney; and therefore the proper proceſs 


againſt them is by original, Co. Lit. 66. b. They can- 

not be outlawed, 10 Co. 32. b.; nor can they be at- 

tached. As outlawry does not lie againſt a cor- 
poration, therefore treſpaſs does not lie againſt 
them; for a capias and exigent do not go. Bro, Abr. 

title Corp. 43. 

How they muſt If a corporation ſue, they muſt ſue in the name 

ſue, of the corporation, by an attorney appointed under 

| the ſeal of the corporation, - 

And if ſued, bo /,. And if ſued, it muſt be ſued by its name of in- 
corporation by original writ; and in order to ſue a 
corporation, the plaintift's attorney muſt make out 
a pracipe for an original writ, which muſt be taken 
to the curſitor of the county where the venue is 

N. B. A warrant laid; after it is ſealed, take it to the ſheriff's office, 

22 mult and get a ſummons thereon, pay 25, 4d. officer 55,; 

26. 6d, lamp. if they appear, then proceed againſt them as in 

other caſes; if not, upon ſummoniri fecit being te- 
turned by the ſheriff, file the original with the 
cuſios brevium, pay 4d. and for an abſtract of the wiit 
and return 6d. ; make out a diſtringas as againſt a 
member, and- proceed to diſtrain in the ſame man- 
ner: but I believe it ſeldom happens that a d;Aringas 
goes, as their town clerk generally appears, if of a 
borough or city; if of a college, an attorney is proper- 
- ly appointed. | 

Capias ad reſpon. Defendants, the bailiffs and burgeſſes of Fofl 

and ana 1 Retford, were ſued in their coporate capacity, by 

—_— common capias ad reſpondendum; and upon affidavit 

corporate capa- of ſetvice, an appearance was entered according to 

oy = _— the ſtatute; and plaintiff entered a declaration in the 
nk e office, reciting that defendants were attached to an- 
and diflringas, fewer, which cannot be, Defendants moved to (et 

_ the copias and proceedings thereon ; ; __—_ 


they 
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they ought to be ſued by pene and diſtringas. And | f 
the court were of opinion, that as defendants are 
ſued in a corporate capacity, the capias ad reſpon- 
dendum is null and void; and rule to ſhew cauſe 
was made abſolute. It was agreed, that had the de- 
fendants themſelves appeared, the objection had 
been waived. Barnes 415. Langley v. Bailiff, 
Cc. of Eaſt Ret ford. : 
But a corporation may ſue in the common way as May fuzas 
others, by capias, - 8 Others. (0 
Orxon, (ſſ.) The mayor, bailiffs, and commonalty Declaration 
of the city of Oxford; were ſummoned to anſwer 754i» a corpoe 
ahn Denn, in a plea of treſpaſs on the caſe ; and 
whereupon the "ſaid John, by S. U. his attorney, 
complains, That whereas, the ſaid mayor, c. | 
The appearance is entered with the filacer, and a Appearance, 
præcipe is made thus: Oxon, (ſſ.) Appearance for | 
the mayor, bailiffs, and commonalty of the city of 
| Oxford, ats. John Denn, to an original returnable | 
in fifteen days of Eafter, | | | \| 
7. K. Attorney, EE | 
N. B. A memorandum or minute is to be de- 
livered on a 25, bd. ſtamp, | | 
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Hundredors. 


Muſt be by ori- ITF an action be commenced againft hundredors, 
giaal, || the ſuit muſt be by original; a precipe is to be 
taken to the curſitors, and proceed as againſt cor- 
| porations. POE ns 
How, To proceed againſt an hundred on the ſtatute of 
hue and cry, 13 Ed. 1. the plaintiff muſt take out 

his original writ, which muſt be reſted forty days 

after the robbery ; which forty days are allowed for 

the hundred to take the thieves, by the ſtatute of 

IWinton. 3 Lev. 320. ; and within a year after the 

. robbery, 1 Brownl. 154. | 

— 1% 'The proceſs ſerved is a copy of the original 
— writ, which proceſs formerly uſed to be ſerved on 
; ſome inhabitant of the hundred, But by Stat. 8 
High conftable Ges. 2. c. 16. / 4. it is enacted : That no proceſs 
only to be ſerved for appearance in any action brought upon the ſta- 
— the pro- | tutes of hue and cry, againſt any hundred, ſhall 
give public no- be ſerved on any inhabitant, ſave only upon the 
tice e the high conſtable of the hundred wherein the rob- 
ig mardet  bery ſhall happen; who is required to cauſe 
public notice thereof to be given in one of the 
principal market towns within ſuch hundred, on 

the next market day after he or they ſhall be ſerved 

with ſuch paoceſs ; or if there ſhall happen to be 

no market town within the hundred, then in ſome 

pariſh church within the ſame hundred, immedi- 

ately after divine ſervice, on the Sunday next after 

his or their being ſerved with ſuch proceſs ; and 

he is impowered to enter an appearance in the ſaid 

action, and alſo defend the ſame on behalf of the 

inhabitants of the ſaid hundred, as he ſhall be 

adviſed. | 15 | 

Venire facias to If the defendants plead, and there is an iſſue, the 

| whom awarded. enire facias, by ſtat. 29 Geo. 2. c. 18. ſe 3. ſhall 
be awarded de corpore comitatus, except the hundred 
- againſt which the action is brought, i 
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If judgment be given againſt the hundred, the If judgment be 
| ſheriff, c. upon receipt of any writ of execution in the 
againſt any inhabitant, inſtead of ſerving the ſame, ſeriff to Fowl 
ſhall cauſe the ſame to be ſhewn gratis to two juſ- the writ to vo 
tices of the county, riding, or diviſion whereof one 1 3 are 
to be of the quorum), who are to cauſe ſuch taxation the charges, fe 
and aſſeſſment to be made, and to be levied accord- by Stat. 27 Elix. 
ing to the 27th Eliz. (viz, by the conſtables, &c, © 13. 
rateavly and proportioavly, Cc), in which tax- 
ation and aſſeſſment there ſhail be provided and in- 
cluded, over and above what the cofts and damages 
recovered by the plaintiff in ſuchaction ſhall amount 
to, all ſuch juſt and neceſſary expence , which the 
high conſtable of the hundred hath been at in de- 
fending ſuch action, claim being made thereto by 
ſuch high conſtable, before the ſaid juſtices, upon 
due notice for that purpoſe given him; and the 
money ſo to be levied, to be paid over by ſuch 
conſtable, &c. within ten days after collection, to 
the ſheriff of the county, to the uſe of the plaintiff 
in ſuch action, for ſo much as his coſts and damages 
recovered ſhall amount to, and to the uſe of the 
ſaid high con(lable, for ſo much as his expences in 
defending the ſaid action ſhall amount to; of which 
he ſhall give an account and make proof thereof 
upon oath, to the ſatisfaction of the ſaid juſtices, 
| before any taxation ſhall be made for reimburſing 
ſuch high conſtable 3 and ſhall in ſuch expences, 
have no further allowance towards paying an attor- 
ney to defend the ſaid action, than what ſuch at- 
torney's bill ſhall be taxed at, by the proper officer 
of that court where the action ſhall be brought, 
which the ſaid high conſtable ſhall cauſe to be taxed 
for that purpoſe. Stat. 8 Geo. 2. c. 16. / 4. 
» The 7th ſection of the above act provides, in 
what manner the conſtable ſhall be reimburſed his 
expences, in caſe the plaintiff is nonſuited, &c. and 
becomes, or his ſureties in the bond, become in- 
— | | > | 5 
| or proceedings againſt juſtices and conſtables, vide 
m Inſir. Cier. K. B. oxy > / | 
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N action of replevin is founded upon a diftreſs 
wrongfully taken and without ſufficient cauſe; 
being a redelivery of the pledge or thing taken in 
diſtreſs to the owner, upon his giving ſecurity to 
try the right, and to reſtore it, if the right be ad- 
judged againſt him. Formerly this was by a writ 
of replevin: but this being a tedious method of 
proceeding, the beaſts or other goods were. Jong 
. detained from the owner; for which reaſon the 
ftatute 52 H. 3. c. 51. directs (without the writ) 
the ſheriff immediately upon complaint to him 
made, ſhall proceed to replevy the goods. And 
for the greater eaſe of the parties, ſecurity is to be 
given, in purſuance of the ſtatute 13 Ed. 1. c. 2, 
that the party replevying will purſue his action, for 
which purpoſe he puts in pledges to proſecute and 
pledges de retorno habendo. Beſides theſe pledges, the 
ſufficiency of which is diſcretionary, the ſtatute 11 
Geo. 2. c. 19. requires that the ſheriff, &c. granting 
a replevin en a difireſs for rent, ſhall take a bond 
with two ſureties in a ſum of double the value of 
the goods diſtrained, conditioned io proſecute the ſame 
ſuit with effeft and without delay; which bond ſhall 
be aſſigned to the avowant or perſon making cog- 
nizance on requeſt made to the ſheriff; and if for- 
feited, may be ſued in the name of the aflignee. 
When ſecurity is The ſheriff, on receiving ſuch ſecurity, is imme - 
, given, diately to cauſe the chattels taken in diſtreſs to be 
| reſtored into the poſſeſſion of the party diſtrained 
Either party may upon. Either party may remove the plaint into 
move the plaint. the ſuperior courts of King's Bench or Common 
Pleas, the plaintiff at pleaſure, the defendant upon 
reaſonable cauſe, For if in the courſe of proceed- 
ing any right of freehold comes in queſtion, the 
ſheriff can proceed no further: ſo that it is uſual to 
ES . e 
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carry it up in the firſt inſtance to the courts of 
Wiftminſler Hall. | _ 
If the ſuit be in the county court of the ſheriff, Recordare the | 
the moſt uſual writ to remove the plaint is 5 f 
recordare facias loquelam, But if it be in an inferi- county court, 14 
or court of record, then it muſt be removed by writ Cf 
of certiorari, becauſe there the ſuit is already re- wy 
corded, and the re- Fa- io doth not go to a court of 7 5A 
record, | N 14. 
The perſon diſtrained on is called plaintiſ, and 14 
the perſon diſtraining, the defendant or avowant. wa 
In order for a re-fa-lo, you make out a præcipe for 1 
- the curſitor of the county where the diſtreſs was 1 
taken, thus: | | | | Th 
Eſſex, to wit, Recordare facias loquelam between Præcipe. oo 
A. B. againſt J. V. for taking and unjuſtly de- 121 
taining the cattle, goods and chattels of the ſaid if cattle be diſ- Bl 
A. B. Returnable before his majeſty's juſtices at trained. 14 
Maſminſter, in fifteen days of Eaſter, on the part 4 3 
of A. B. | EK. L. Attorney. 3 4 
If defendant removes, ſay on the part of the 1 
avowant: | | ty. 
This præcipe is taken to the curſitor of the How to obtain * 
county, at the curſitor's office, Chancery- lane, with a writ. | 14 
25, ba, ſtamp warrant, purſuant to „lat. 25 Geo. 3. c. an 
60, pay forſame 5s. It is neceſſary you ſhould inform 17 
the curſitor of the next county court day. This writ $4 
is taken to the ſheriff for allowance and return, | i} 
pay him for ſame 16s, 64, | : bl | 
How to proceed if brought by the Plaintiff. 1 
; "EL 
WHEN the ſheriff has returned the writ, you file 45 
it with the filacer of the county, who gives a rule 1 EL 
for the defendant to appear; pay with ſtamp 3s. 34. 1 
if he does not appear within time, the plaintiff 1 
beſpeaks a writ of pone of the filacer; pay him for 14 
ſame 55. 1d. ſeal 7d. get a ſummons from the 15 
ſheriff, whoſe officer will ſerve defendant with, or 1 8 
leave at his houſe, If the defendant does not enter 1 
1 
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his appearance on or before the appearance day of 
the return, then on a return of nihil by the ſheriff on 
the pore, the filacer will make ont a diſtringas; 
pay 5s. 1d. ſeal 74, and proceed to diſtrain in the 
ſame manner as you do on a clauſum fregit for non 
appearance, Pract. Reg. 371. only the iſſues will 
be 40s. on the firſt, 4/. on the ſecond, 81, on the 
third, Sc. but before he can obtain ſame of the 
ſheriff, he muſt pay the coſts of the ſeveral 
|  difiringas's,_ . | 
Appearance for Fſſex, to wit, Appearance for J. W. ats. A. B. 
Sefendant, to a recordare facias loquelam returnable in fifteen 
days of Eaſter, FFP 
VNV. B. A memorandum on a 25s. 6d. ſtamp is 
| neceſſary. IE | | | 
When appear- W hen the defendant has entered his appearance, 
ance is entered, the plaintiff declares as in other caſes, and gives a 
rule to avow, to which the plaintiff pleads in bar, 
and may be compelled ſo to do by giving a rule for 
that purpoſe with the ſecondaries, but before judg- 
ment a demand muſt be made of the avowry, or 
plea in bar, And if the plaintiff prevails, he is to 
recover his damages and coſts, he having already 


his goods returned on pledges. | 2 


Howto proceed if theRecordare be brought 
by Defendant. — 


A pracipe is made as before on the part of the 
defendant, and a 25. 64. ſtamp to be taken with it 
to the curſitor, who makes out the recordare; when 
ſealed, get it returned by the ſheriff, file it with 

the filacer, pay 3s. 34. who gives a rule to declare, 
and in default thereof he ſigns a nonpros on a double 

half crown ſtamp paper, pay him 6s, no warrant of 
attorney neceſſary to be filed, And if it be a te- 
plevin for rent, the defendant may then get the 

* ſheriff to aſſign the bond purſuant to the ſtatute 
11 Geo, 2, c. 19. and after getting ſame ſtamped, | 

put it in ſuit the ſame as on a bail bond. | of 
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0 Not ice to Plaintiff of. "fling the Rada 


IT has been determined, that if the defendant does 
not file the recordare at the day in which it is re- 
turnable, he ſhall give notice to the plaintiff's at- 
torney of filing it. Taylor v. Blaxland, Pra, 


Reg. 370. 


And the court was of opinion, that notice ought Notice ought to 


to be given in replevin of the filing of re-fa-lo if be siven. 
brought in after the four days, and that a declara 
tion ought to be called for in writing, and there- 
fore ſet aſide the return” habend which had been 
iſſued without ſuch notice. Cocke's Rep. 55. S. C. 

The plaint being removed by recordare on the If plaint be re- 


part of the defendant in replevin, returnable in fif- moted by de- 


fendant, and he 


teen days of Eaſter, was filed with the filacer the fes recordare on 


29th of April 1789, and a rule to declare given on appearance day, 
ſame day: Eaſter term began that day. The de- be need not 


demand declara- 


fendant ſigned his judgment of nonpros for not de- tion. 
claring, Motion to ſet it aſide on the ground that 
no demand of declaration was made, but the court 
held it not neceſſary, and diſcharged the rule with 
coſts, James v. Moody, This is reported in H. 
Black, Rep, 281, But no dates are there ſtated, 

I had the dates from the filacer. 


It is to be obſerved, that the recordare if brought When to be files 


by the defendant, ſhould be filed on or before the 1 


appearance day of the return, ſo as to prevent notice out notice, 

to the plaintiff. If not, then a copy of the rule to 
declare given by the filacer, muſt be ſerved on him 

or his attorney, if known, and a demand made 

thereof before a nonpros can be ſigned. But if filed 

in time, the filacer has always ſigned a nonprot, with- 

out a demand being made of the declaration. | 
If defendant brings the re-fa-lo, and does not When a proce- 
get it returned and filed within two terms, the 4200 ſhall go, 
plaintiff's attorney muſt apply to the filacer for his 


certificate that the ſame is not returned and filed; 
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which is a certificate for the curſitor of the county, 


to warrant him to make out a writ of procedendb, 
which is to remand the cauſe to the county court 
again to be there determined. | 


If 4ifreſs be not In caſe the diftreſs be taken for any other cauſe 


taken for ent. than for rent, when the rule expires for declaration, 


the defendant muſt, after nonpros for not declaring 
in due time, iſſue out a writ of returno habeng, 
which is made out by the filacer, then leave it with 


the ſheriff for a return; if he returns eloingatur 


thereon, a writ of capias in withernam iſſues, and 
then an alias and pluries, which are made out by 
| the filacer. | : =; | 
If plaingiff dies. If the plaintiff dies after declaration, and before 
| avowry, defendant cannot have a returno habend', 


but may diſtrain again. 2 Wilſ, 83. Cutfield v, 


Corney. | | = 
If cauſe removes If the cauſe has been removed by either party, 


= a | 
222 and after the defendant has appeared he does not 


tion, a nonpros | 
way be ſigned, been removed by the defendant, and plaintiff does 


and defendant not declare after rule. ſerved, the defendant may 
1 4a. fign a nonpros, and if the diſtreſs is made for rent, 
mages, he may proceed to execute a writ of inquiry of 

damages purſuant to the ſtatute 17 Car. 2. c. 7. 


which enacts, that whenſoever any plaintiff ſhall 


be nonſuit before iſſue joined, in any ſuit of replevin 


by plaint, or writ removed in any court at Wel- 


minſter, that the defendant making a ſuggeſtion, 
in nature of an avowry or cognizance for rent, to 


aſcertain the court of the cauſe of diſtreſs, the court 
upon his prayer ſhall award a writ to the ſheiiff, 
to inquire, &c. the ſum in arrear, and the value 


of thediſtreſs, of the execution of which fifteen days 


notice ſhall be given to the plaintiff or his attorney; 
and on return of the inquiſition, the defendant ſhall 

| have judgment to recover the rent in arrear, if the 
ods diſtrained amount to it, otherwiſe to the va- 

lue of the diſtreſs, with full coſts, for which he may 
have execution by fi. fa. elegit, or otherwile, 


declare or proceed further, or if the cauſe. has 


Sell. 
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Selt. 3. Gives the like remedy to the avowant, 
Se. upon a judgment given for him on demurrer. | | 
That in all caſes aforeſaid, where the value of If not ſufficient, 
the cattle diſtrained as aforeſaid, ſhall not be found do 9iftrain agains 
to the full value of the arrears diſtrained for, that 2 
the party to whom ſuch arrears were due, his ex- , 
ecutors or adminiſtrators, may, from time to time, 
diſtrain again for the reſidue of the ſaid arrears. 


Nonſuit in replevin, avowant executed a writ of Nonſuit inquiry | 


inquiry after a writ of ſecond deliverance (which eee 
is a ſuperſedeas to the writ returno habendo), and ance. 

held good. Cooper v. Sherbrooke, 2 Wilſ, 116. 

Vide Barnes 426. S. C. | | 


The defendant may chuſe which way he will May chuſe 


proceed, either by taking the bond on the nonpros aneh way ke 


ſigned for want of declaration, or by writ of in- e 


quiry after ſuggeſtion made, provided the diſtreſs 
be for rent. | | . . 

If plaintiff be nonſuited for want of a plea in Nonſoit for want 
bar, the avowant may ſue the ſureties on the bond, of plea in bar. 
and need not execute the writ of inquiry for his : 
damages. Waterman v. Yea. 2 Wilſ. 41. But 
where a bond was taken, and actions brought 
thereon, it was offered to refer the damages and 
coſts in the original action, and the coſts on the 
bond, to be ſettled by the prothonotary, which thge 
court thought reaſonable. bid. | 

If the plaintiff is nonſuited after iſſue joined, or Nonſvit after | 
if a verdict is given againſt him, the jury ſhall in- ie joined. 
quire of the rent in arrear, and the value of the 
goods diſtrained, &c, Stat. 17 Car. 2. c. 7. 

The 11 Geo. 2. c. 19. / 22. Gives defendant Double coſts. 
double coſts on a nonſuit, diſcontinuance, or judg- 
ment, But a ſeizure for a heriot cuſtom is not 
within the ſtat. Lloyd v. Winton, 2 Will. 28. 
as to double coſts. | | 

Court held, that as well the high ſheriff and Sheriff, &c, 
under ſheriff, as the replevin clerk, are anſwerable awerable. 
to the defendant in replevin for the ſufficiency of 
the pledges. Richards v. Afton, 2 Black, Rep. 
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1 Judgment may be moved for as in the caſe of 2 


Aſter veraiat After verdict for the avowant and inquiry pur. 


Same jury who Per Cur. The ſame jury who tried the iflue may 
try, may aſſeſs aſſeſs the damages, but if they do not, we muſt do 
the damage. juſtice, and award a writ of inquiry to the ſherif, 
and a writ was accordingly iſſued. Dowel! y, 

. Marſtall. ' 3 Wilſ. 442. 


nonſuit. Bentley v. Scott. Barnes 317. 


avowant ſhall ſuant to the ſtatute, the avowant ſhall not have the 

3 and bond delivered to him to ſue the parties, but muſt 
either have judgment and execution for the damages 
ſettled, or take the ancient remedy, which is to 
have returno habendo, and if the ſheriff returns 
averia elonga, then a writ to have a return of the 
beaſts, of the pledges, and if that be returned nihih 
then a ſcire facias againſt the ſheriff, quod reddat 
ei tot. aueria. Combes v. Cole. Rep. Temp, Hard, 


8 *ͤ„ = 
May pay rent io The plaintiff may pay the rent into court which 


<ourt. the defendant avows for, and the coſts, Vernon v. 


: Wynne, H. Black, Rep. 24. 
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Peodtites of Motion, | 


HEREVER the proceedings are required by when ee | 


the party moving to be Haid, in that caſe 
notice is neceſſary to be given the attorney on the other 
fide, and o fidavit made of the ſervice tbereof; as for , © 
inſtance, if the error happen in proceſs, or the notice 
ſubſcribed thereto,” notice muſt be given of the mo- 
tion; the like to ſet aſide an interlocutory judgment 
or inquiry, the proceedings on a bail bond, to put 
off a trial for want of a material witneſs, for a new 
trial or arreſt of judgment: But there is no neceſ- 
fity to give notice for leave to pay money into court, 
conciliums, changing the venue, or for a ſpecial jury, 
or for leave to plead ſeveral matters. | 
Though in ſtrictneſs, in ſome caſes, notice of mo- 
tion may not be neceſſary, yet it will ſhew, that you 
took the firſt opportunity of informing the plaintiff 
he was wrong; therefore, I ſhall here give prece- 
dents of different notices, both with reſpect to thoſe 
caſes, as well as athers which may happen. | 
You having been ſerved with a copy of a capias, at Notice not is 
the ſuit of the above-named plaintiffs V. C. and erg ese 2 
R. V. on the day of laſt, to appear migake in jc. 
the third day of November next, by your attorney in . 
bis majeſty's court of Common Bench, and the ſaid 
writ not being returnable, I do hereby give you 
notice not to appear thereto, there being a miſtake 
in the ſaid writ, Dated this firſt day of November, 1 
1789. Your's, &c. | | 25 ; 
. To Mr, C. A. the above 
defendant, 


Take notice, that this honourable court will be To ft ande an 
moved to-morrow, or ſo ſoon after as counſel can gn, 
be heard, that the interlocutory judgment ſignedin “ 
this cauſe, may be ſet aſide for ircegularity, with 
coſis to be taxed by one of the prothonotaries, and 

5 in 


cuted, and th p , 
— ws Th aſide for irregularity, with coſts to be taxed by one 


— 
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in the mean time all proceedings be ſtayed. Dated, 


| Oc. | 
To ſet afide Take notice, that this honourable court, &,, 
judgment and that the interlocutory judgment ſigned in this cauſe, 
— and the writ of inquiry executed thereon, may be 


. fet aſide for irregularity, with coſts to be taxed by 
one of the prothonotaries, and in the mean time all 
proceedings be ſtayed. Dated, &. 

To fet ad the Take notice, that this honourable court, &. 


- Judgment and that the judgment figned in this cauſe, and the 


execution exe- execution iſſued and executed thereon, may be ſet 


c. be reſtored, of the prothonotaries, and that the ſum of 500. le- 
vied and paid in the hands of the ſheriff of Mid- 
dleſex, may be reſtored to the above- named deſend- 
ant, and the ſaid ſheriff retain the ſame in his 
hands, until. the further order of this court, and 
that in the mean time all further proceedings be 

ſtayed. Dated, c. 7 Ons 
To file common Take notice, that this honourable court, &. 
for a rule to ſhew cauſe why the defendant ſhould 
not be permitted to file a common appearance in 
this cauſe, and in the mean time all proceedings be 

ſſtayed. Dated, &c. 
To ſet afide all Take notice, that this honourable court, &. 


| proceedings for to ſhew cauſe, why all the proceedings in this 


regularity. cauſe ſhould not be ſet aſide for irregularity, with 
coſts to be taxed by one of the prothonotaries, and 
in the-mean time further proceedings be ſtayed, 
Dated, c. 


To bew eauſe Take notice, that this honourable court, &. 


eee for a rule to ſhew cauſe why it ſhould not be 
maſter, to com- referred to one of the prothonotaries, to compute 
pute principal the principal and intereſt due upon the bond in 
and intereft up- queſtion, and why upon payment thereof, toge-, 
on bond, q a | * ph - 
ther with the coſts to be taxed by him, the ſaid bond 
ſhould not be delivered up to the defendant to be 


cancelled. Dated, &c, | 


To ſhew cauſe Take notice, that this honourable court, Cc. for 


why judgment a rule to ſhew cauſe why the judgment ſigned in this 


3 cauſe ſhould not be ſet aſide for irregularity _ 
: | | cos; 


Notices of Potion, 
cofts, and why the plaintiff ſhould not anſwer the tiff anſwer the 
matters of the affidavit, and in the mean time all matter of the 
proceedings be ſtayed. Dated, &c, athdavit 

That this honourable court, &c. why the bail- To thew cauſe, 
bond aſſigned in this cauſe, and the proceedings hy che bail- 


thereon, ſhould not be ſet aſide with coſts to be _— 


taxed, and in the mean time all proceedings be thereon, ſhould 
ſtayed. not be ſet aſide. 


Take notice, that this honourable court, 22 why Why the writ 
the writ of capias iſſued in this cauſe ſhould not be bould not be 
| 2 quaſhed, and an- 
quaſhed, and why the plaintiff ſhould not pay the ſwer che matters. 
coſts of this application, and that the plaintiff may 
anſwer the ſeveral matters mentioned in the affi- 


davit. 


Take notice, that this honourable court, &c, why To the theriff to 


the judgment in this cauſe, and the execution exe- retain money. 
cuted thereon, ſhould not be ſet aſide for irregu- 
larity; and why the money paid into your hands 
ſhould not be reſtored to the defendant, and that in 
the mean time you retain the ſame until the further 
order of the court. 
To the ſheriff of the county of Middleſex, his under- 
ſheriff and bailif. | 
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Error. 
A writ of error A WRIT of error is a commiſſion to judges of 


a comwilſicn to - a ſuperior court, by which they are autho- 


| Judges. to autho- * ; | : 5 
7iſethem to exa- riſed to examine the record, upon which the judg- 


mine the record. ment was given in an inferior court, and on ſuch 


examination to affirm or reverſe the ſame accord- 
ing to law, 2 In}l. 403 and any perſon damnified 
by error in record, or that may be ſuppoſed to be 
injured by it, may bring a writ of error, to re- 


verſe it, whether he be party or not; but principal 


> and bail cannot join in a writ of error. 
No certificate or 
re urn of exror make no certificate or return of any writ of error, 
to be made vn. . % . . 
til lome error be to reverſe or affirm any judgment given in this 
notified to one court, on verdict or demurrer, until ſome manifeſt 
of the juſtices, error therein be notified by the party or ſome of 
| his counſel that ſueth the writ of error, unto the 
juſtices of the bench, or to one of them at the leaſt. 
| R. M.6& 7 El. R. E. 23 Eliz. | 

When record Error brought returnable the eſſoign of Hilary 
removed, term. Final judgment ſigned ſame term, 26 
January. Plaintiff took out execution, Motion 
| to ſet it afide. Court held, the record well removed, 
aAund ſet aſide the execution with coſts, By conſent 
no action to be brought. White v. Morgan. 
When not. Barnes 189. But where error brought after in- 
terlocutory judgment, which was ſigned in Micha 
mas term, and final judgment not ſigned till Hi- 
ary; the court held the execution to be te- 
| gular, the interlocutory judgment. not being te- 
movable by writ of error, and the final judgment 
being ſigned of a ſubſequent term, was not remor- 

ed. Cocke v. Horroch. Barnes 196. | 
If an action be brought on the judgment pend- 
ing error, plaintiff may proceed to execution, un- 
leſs motion to ſtay the proceedings and levy ſame 
Humphreys v. Daniel. Barnes 202, And ſuch mo- 


AAion pending 
error. 


tion 


It is ordered, the clerk of the treaſury ſhall 


tion ought to be before judgment. Clarkſon v. 
 Phyfick. Ibid. 203. | 

Error is not a ſuperſedeas from the ſealing, but 
from the delivery to the clerk of the errors. Me- 
riton v. Stevens, Barnes 205, XK. M. 28 
Car. 2. | 5 | | | 
No perſon can bring a writ of error to reverſe a No perſon can 

judgment, who was not party or privy to the record, _ the writ 
or who was not injured by the judgment, and there- e whey 
fore to receive advantage by the reverſal thereof, to the record. 
1 Roll, Abrid. 747. Dyer go. © | | | 

A writ of error that bears teſte before final judg- If error bears 
ment is good; and this is the uſual courſe for pre- dg before l. 
venting and ſuperſeding execution. 1 Vent. 255. nn 
96. March 140. . | . 

It cannot be brought after twenty years, and the Cannot be 

ſtatute of limitations muſt be pleaded toa writ of er- brought after 
ror, as well as to an original action. Rep. Temp. . 
 Hardw, 346. = | | 

If an erroneous judgment be given in this court, xe braucht on a 
the writ of error in all cafes is made returnable into judgment in 
the court of King's Bench; and therefore if the de- bead 3 by 
fendant brings a writ of error to reverſe the judg- x. 8, © 

ment, he muſt firſt make a precipe far the curſitor 

in this form : ; 5 - R 
Middleſex. Writ of error for A. X. againſt C. D. Præcipe fyr a 
in cdſe, on a judgment in the Common Pleas, return- Writ of error, 

able ——, whereſoever, Cc. „ 

| Ee, | J. B. attorney, 

If writ of error be brought where the proceed - If errer be 
ings are by bill, in this court, the writ of error LY 
, muſt be returnable on a day certain, as well as the by bill. het 
ſet. fa. quare executionem non. 2 Lord Ray. 1417. | 

Carry this præcipe to the curſitor's office Chan- 
cery Lane, who will make out the writ; pay | 
145. 64. if no private ſeal, if a private ſeal 85. 6d, 
more. | | | 

As ſoon as you have it from the curſitor, take the How to get it 
ſame to Mr. Hough, the clerk of the errors, at Mr, Allowed. 
Pejys' chambers, No. 10, in Symond's Ian, pay him 
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706 8 Error. | 
for the allowance 21. 25. 64, ſerye copy of the al. 
lowance on the plaintiff's attorney in the original 

3 action. 1 91 | 

If bail is requir- Tf it requires bail, the plaintiff's attorney in error 

3 four 0a. muſt put ſame in before one of the juſtices of the 
Common Pleas, within four days next after the delivery 
thereof to the clerk of the errors, or an execution may 
iſſue. R. MH. 28 Car. 2. | | 


.  Certificatenot A certificate is not neceſſary from the clerk of 


neceflary from the errors, of no bail bein put in, before execution 
3 er iſſues. Inchledon v. Clarke Barnes 212, | 
How toputin Take the names of the bail and places of abode 
bail. to the clerk of the errors, and he will go with you 
to one of the judge's chambers, and there take the 
bail, pay him for ſame 1/. 4s. if at Maſtminſter, 
| bs. 84. more; give notice thereof to defendant's 

attorney in error, | 

Writs of error It is ordered, That all writs of error (ſhall with- 
to be forthwith out delay, be delivered to the clerk of the errors, 
arg Be and that no perſon ſhall be hindered from ſuing ' 
rors, or no ſtay execution, under pretence of any writ of error, 
of execution. before any ſuch writ of error be delivered to the 
clerk of the errors; and in caſes where ſpecial bail 

is required, unleſs the plaintiff upon ſuch writ of 
error, ſhall within four days after the delivery 

thereof, put in bail according to law, and obtain 
a writ of ſuperſedeas thereupon, the defendant may 

proceed to execution notwithſtanding ſuch writ of 
| error. R. A. 28 Car. 2. | 
To te perſected It is ordered, That in all caſes where bail ſhall 
in four cage. be filed on writs of error, ſuch bail ſhall likewiſe 
be perfeRed within four days after exception taken 
thereto, or in default thereof, the clerk of the errors 
of this court ſhall znpros ſuch writs of error. R. 

6 Geo. 2. To | | 

Exception, The defendant's attorney may, if he thinks pro- 
8 per, except againſt them, by entering ſame in the 
book of the clerk of the errors, within 20 days 
next after bail put in, and apply to the clerk of the 
errors for a rule for better bail; pay 46. _ ow 

: | ereo 


Error. 5 5 709 : 


thereof on the plaintiff's attorney, which expires in 
four days. 19925" 8 wo 

The court refuſed to give time to perfect bail Court refuſed 
in error, becauſe no real error could be ſuggeſted, bl to 
ſo that they thought the writ of error was brought 


for delay. 2 Fil. 144. Handeſyde v. Mor- 


f it is intended that the bail ſhould juſtify, then What notice of 
the defendant's attorney will give notice thereof, ufd * 
iwo days excluſive of the day to juſtify the ſame, the 

form of which notice is as follows; which muſt be 

done within four days after exception. 


| he the Common Plas, © D. plainti 
In error. 3 a and 
A. B. defendant. . 


Take notice that the bail already put in for the Notice of juſu- 
- plaintiff in this cauſe on the writ of error, and of fying bail, 
whom you have had notice, will, on Monday the 
dayof next, juſtify themſelves in this 

honourable court at We/imin/ler-hall, in the county 
of Midd{eſex, as good and ſufficient bail for the ſaid 
plaintiff, Dated this day of 1790. 
To Mr. F. K. attor- Yours, &c. 

ney for derte F. B. attorney for 

in error. plaintiff in error. 


It is ſaid, where a rule for better bail is ſerved when to jullifys 
in vacation, defendant has not till the next term to 

perfect his bail, but ought to juſtify before a- judge. 

Barnes 211. De Revouſe, executor, v. Hayman. 

And if plaintiff be not ſatisfied with that, the 

defendant having done every thing in his power, is 

intitled to time, till the next term, but not other- 

wiſe. This is the ſettled practice of the court, and 

ſo ſays Mr. Gerrard, 5 5 

The day before you intend juſtiſyiog, go to the go to juſtify, 

clerk of the errors, and deſire him to attend with 

the bail- book,, make affidavit of the ſervice of the 

Z Zz 2 notice, 
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| 
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notice, give it to a ſerjeant (t ts move to juflify the 


bail;” pay him 105. 6d. pay for the juſtification 


and court fees 15s. in the evening draw up the rule 
for the allowance at the ſecondaries, pay 55. ſerve 
copy on defendant's attorney. ' e 


If there is no bail required, as for inſtance, on 
dgment by default, in caſe, treſpaſs, and the like, 
e defendant in error upon the return of- the writ 


gets a rule to tranſcribe (and the ſame is done by 


m, after bail perfeGed, as the next ſtep); get 


ſame of Mr. Hough, pay him 4s. copy ſame, and 
ſerve on plaintiff's attorney. 


It has been held that this rule may be ſerved on 


plaimtiff—Such rule is excepted out of the general 
practice. Green v. Upton, Barnes 410. 


7050 
"7 
Rule to tran» _ 
lende. Ju 
th 
hi 
How plaintiff's 


attorney in error W 


The plaintiff's attorney, before this rule expites, 
hich is in eight days next after the ſervice, may pay 


is to proceed. one puinea in part of the tranſcript to the clerk of 
- the errors, and before it is complete the clerk 0 


Tranſcript how BS 
expedited, tr 


the 8 will ſend for more. 


Mr. Hough, if there is time, will carry over the 5 
anſcript in the ſame vacation, or if the rule be 


given in term (if he has time ſufficient), be 
will take ſame in the laſt day of that term, 
which expedites the bringing a writ of error to 


ſpeedy determination, which had not uſed to be 


the caſe. 


Tf tranſcript not 
paid for, execu- 
tion may iſſue, 


If the tranſcript be not paid for in due time, | 


execution may be taken out after a certificate ob- 
| tained from the clerk of the errors, that the plain- 


tiff has made default in tranſcribing. - R. M. 28 
Car. 2: Such certificate is neceſſary. | 


Tro r-cord not 


Court held, That though the record ſhould not 


tranſcribed, yet be tranſcribed, yet the bail being bound to proſecute 


bail in erior 


liable, the writ of error with effect, will be liable. Re 
v. Whitehead. Barnes 499. 


How defendant's 


If there be no original filed, and the vacation of 


attorcey ine the term in which judgment is ſigned is elapſed, 
proceed, wl.en - WES n | | 
no ol iginal files, the defendant's attorney muſt, before he takes out 


rule to tranſcribe, petition the Maſter of the Rolls tor 


an original, which ought to be returnable the term 
: » on 


Error. „ 709 


on which the proceedings are entered on the roll; 
therefore if you expect a writ of error, get the ori- 
ginal allowed by the prothonotary, in the taxing 
of the coſts, and make a præcipe for the original 
forthwith ; which take to the curſitor, and he will 
make it out for you ; for in caſe this is negleQed, 
the Maſter of the Rolls will not order the original 
to be made out, but upon payment of coſts to the 
« plaintiff in error, in caſe he docs not further proſe- 
& cute the writ 3” a copy of the petition, and the 
Maſter of. the Rolls“ order thereon, muſt be ſerved 
on the plaintiff's attorney; and if he neglects to 
proceed, then no coſts are to be allowed; pay for 
your order 5s. 6d. carry ſame to the curſitor, with 
a pracipe, and he will make out the original, 
leave it with the ſheriff of the county where the ve- 
nue is laid, for return of nibil, pay 13. 


When the original is ſealed, and the return filed, 
carry it to the cu/los brevium of the Common Pleas, 
in Brick-court, and file it; pay him 44. for ſame, 
and 4d. every poſt term after the return, : 


A. B. plaintiff, 


In the Common Pleas, and | 
PE TS C. D. defendant. 
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The humble petition of the ſaid A. B. the Plaintiff, 


Humbly ſheweth, | | 

That your petitioner having, in Eaſſer term Petition, 

1790, commenced an action at Jaw againſt the | 
aʒubove- named C. D. late of Weſtminſter in the 
county of Middleſex, yeaman, in his Majeſty's court 
of Common Pleas at He/tmin/ler, in a plea of 
treſpaſs on the caſe, to his damage of 601. and your 
petitioner hath laid his venue in the county of Mid- 
dieſex ; and judgment hath been obtained in ſuch 
action in Trinity term laſt paſt, for 351. damages, 
and 120. 10s, coſts, whereupon the ſaid defendant 
” of ih hath 


n 


43 : 


. | Error. 


hath 'brought his writ of error, returnable in his 
Majeſty's court of King's Bench on the morrow of 
All Souls, whereſoever, &c. but no further proceed. 
ings have been had thereon, : 5 
Tbat your petitioner hath not as yet ſued out 
| | any otiginal writ to warrant the ſaid judgment, 
and that he is advifed it is neceſſary that the ſame 
ſhould be ſued out to warrant the faid judgment, 
and the time for applying for the ſame in the ordi- 
nary courſe is expired, and that the curſitor of the 
faid county cannot make out the ſame without an 
order from your Honour. = 


« Your petitioner therefore humbly prays 
your Honour, to grant unto. him an or- 
&« ger, that the curſitor of the ſaid county 
c of Middlejex may iſſue an original writ in 

& this cauſe, out of this honourable court, 
e returnable in his faid Majefty's court of 
(Common Pleas, on, &c. | | 
Aud your Petitioner ſball ever pray, &c.“ 


A 


When Where the want of an original writ is aſſigned 
— for error, and it appears that all the proceedings 
are of the ſame term wherein the original is return- 
able, ſuch an original warrants theſe proceedings; 
let it be of any return of the ſame term; but an 
original of the term wherein final judgment is given 
will not warrant it, if by :he record it appears that 
there have been proceedings in the cauſe in tht 
term or terms before. 1 Wilſ. 182. Dyke v. Sweet- 
ing. | Y | 
Make s tender After ſervice, make a tender of the coſts in error 
of colts, to plaintiff's attorney, which if he accepts you may 
| non pres, and take out execution. 
If plaintiffs at- After ſervice of the rule to tranſcribe, leave a copy 
— of the proceedings with the clerk of the errors, and 


how to proceed, Of the judgment (of courſe the roll is to be docket- 


ted and carried in). ok | 
Eſt : | en 


- 


« 
* 


ern. 711 


When the tranſcript is complete, defendant's at- 
torney in error attends on the clerk of the errors, | 
who will examine ſame ; after it is examined, the 
Clerk of the errors delivers over the tranſcript to 
Mr, Webb, in the King's Bench office, with the writ 
of error annexed; each party may have a copy upon 
paying 44. per ſheet ; but it is incumbent on the 
attorney for defendant to order it forthwith, as it 
will be wanted in the future ſtage of the cauſe. 

Upon the delivery of the tranſcript over to Mr, Defendant: at- 
Webb, the cauſe is then ſaid to be in the court * 
ol King's Bench, therefore the defendant's attorney : 
will proceed by ſcire facias quare executionem non, 
&« tg ſhew cauſe why execution ſhould not be adjudged 
66 79 the plaintiff,” which is made returnable, if the 
proceedings are by original, not on a day certain, 
but generally, whereſoever the king ſhall then be, and 
teſted, if the tranſcript be completed, the laſt day of 
term on that day, returnable the firſt day of the 
next term; if it is complete in vacation, and 
not delivered over till the firſt day of the next 
term, then it is to bear ze/7e that day, and there ge. 
muſt be fifteen days between the teſte and return of 


Returaable, de. 


both. - : a 


But if the proceedings are by bill, the ſci, fa. But if by bill, 
muft be made returnable on @ day certain, 2 Lord 
Ray, 1417. | | | 
Error had been brought in the name of Smith where writ of er- 
(who had a verdict, on the firſt trial in his favour) as ror is amended in 
well as of Verelſt, againſt whom the judgment was ar 
entered. This the curſitor made affidavit haps amended writ in 
pened by miſtake, and contrary to his inſtructions, C. B. | 
which were to ſue error for Verelſt only. K. B. 
was moved to quaſh the writ on part of defendant 
in error; on the part of the plaintiff in error, to 
| amend it by ſtriking out the name of Smith. 
The court diſcharged the former rule, and made 
the lattet abſolute. The recognizance of bail hav- 
ing neceſſarily followed the writ, the ſame miſtake 
had happened there, ſo that in fact, there was no 
bail to the amended writ —— W hercupon plain- 
Thks -- "> 0. 
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No evecution be 


ment after afirmance of the 


tiff below ſued out execution and levied : And 
though the plaintiff in error offered to alter the te- 
cognizance, azreeable to the amended writ, it 
would not be accepted. Motion to ſet afide the 


execution and amend the recognizance ; and the 


bail having entered into a new. recognizance_ in 
court, rule abſoſute and to reſtore the goods. Ra- 


| fael v. Verelſi. 2 Black. Rep. 17. 


A conſent to confeſs judgment on a ſecond action 
with a ſtay of execution, till 


writ of error deter- 
mined on the original judgment does not prevent 
a writ of error being brought 


2 Black. Rep. 7 80. But for the future, the rule to 
expreſs not to bring error upon the ſecond judg- 
ment. + 3 | 
For the reſt of the proceedings in the King's 
Bench, vide my Inſiruct. Cleric. 4 Ed. p. 


598. 1 
By 3 Jac. 1. c. 8. it is enacted, That no exe- 


nayes by error, cution ſhall be ſtayed or delayed upon or by any 
unle es bail be put yrit of error, or ſuper ſedeas thereupon, to be ſued 


in firſt, 


for the reverſing of any judgment given in any 
action or bill of debt vpn any ſingle bond for debt, 
or upen any obligation, with. condition for the payment 
of money only, or upon any action or bill of det 
FE rent, or upon any contract ſued in any of the 
courts of record at Meſiminſier, &c. unleſs ſuch 
perſon in whoſe name ſuch writ ſhall be brought, 
with two ſufficient ſureties, ſuch as the court 


wherein ſuch judgment is or ſhall be given ſhall 


allow of, ſhall firſt before ſuch ſtay made or ſu- 


| perſearas be awarded, be bound unto the party fir 


whom any ſuch judgment is given, by recognizance 
to be acknowledged in the ſame court, in double the 
ſum adjudged to be recovered by the ſaid former judg- 
ment, to proſecute the ſaid writ of error with cfict; 
and alſo to ſatisfy and pay (if the ſaid judgment be 


_ affirmed) all and ſingular the debts, damages and caſts, 


adjudged upon the farmer judgment ; and all cofts and 
1 1 920 damage 


Error. 713 
damages to be alſo awarded upon the delaying of du. 
cution. N 
Etror on judgment upon bond in the penalty of 
1470]. Per cur. The ſum recovered is double 
the debt really due, and it is ſufficient for the 
bail to juſtify each in 1470l. Moor v. Lynch, 1 
Witf. 213. . Is Fs NG 

hut bail is not requiſite upon a judgment in an When bail noe 
action of debt founded upon a prior judgment, neceſſtz. 
4 Burr. 1548. 1 Biack, Rep. 506. 5 
No bail in error on a bail bond. Cooles Rep. 7. 
Valentine v. Dennis. | | 
After an award of execution againſt bail on a Bail, 
recognizance in error, they brought error as to ſuch 
award of execution, Court held, That no bail 
was required in this caſe. Barnes 194. | : 
| Bail in error are bound for debt and coſts, and 
cannot ſurrender the defendant in their diſ- 
charge. = 8 | fo 2 
No execution ſhall be ſtayed in any of the courts 1a aon for net 
of Weflminfler, &c. upon any writ of error ſetting forth of 
or ſuperſedeas thereupon, after any verdict and 23 
judgment thereupon obtained, in any action of gc. bail after 
debt grounded upon ſtatute 2 Ed. 6. for not ſet - verdict. 
ting forth of tithes; nor in any action upon the caſe 
upon any promiſe for payment of money, actions for 
trover, covenant, detinue, and treſpaſs, unleſs ſuch 
recognizance, and in ſuch manner as by the ſaid 
former act is directed, ſhall be firſt acknowledged 
in the ſaid court where ſuch judgment is given. 13 
Cu. get , bt + 
$2, 10. Gives double coſts to a defendant by de- Double cofts, 
lay of execution, by reaſon of error brought, if the 
judgment be afficmed. . 5 
Sec. 11. Provides, That the ſaid ſtatute ſhall not Not to extend to 
extend to actions popular, or upon penal ſtatutes, Popular aQtions, 
indictments, &c, other than the ſtatute of Ed. 6. 


By 16 & 17 Car, 2. c. B. ſ. 3. No execution No execution be 


| {hall be ſtayed after verdidt and judgment in any ge after ver- 


dic i 
Perſonal achion whatſoever, unleſs a recognizance (aa 


; : ſonal action. 
centered into according to the 3 Fac. 1. c. 8. W 


Not 
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714 | Error. 

Exceptions Not to extend to any. writ of-error to be brought 
by any executor or adminiſtrator, nor unto any 
action popular, nor to any penal action (except 
debt for tithes). Sect. 5. i 

In dower and That in writs of error to be brought upon any 


— e judgment after verdict, in any writ of dower, or in 


* 


any action of ejedione firmæ, no execution ſhall 
be thereupon or thereby ſtayed, unleſs the plain- 
tiff or plaintiffs, in ſuch writ of error, ſhall be 
bound in ſuch reaſonable ſum as the court to which 
ſuch writ of error ſhall be directed ſhall think fit; 
with condition, that if judgment ſhall be affirmed in 
the ſaid writ of error, or that the ſaid writ of error 
be diſcontinued, in the default of the plaintiff or plain. 
i Fi therein; or that the ſaid plaintiff or plaintiffs be 
nonſuit in ſuch writ of error, that then the ſaid plain. 
tiff or plaintiffs, ſhall pay ſuch cofts, damages, and 
Jums of money, as ſhall be awarded upon or after ſuch 


judgment affirmed, diſcontinuance or nonſuit had, 


The plaintiff in error may either become bound 
himſelf, or find ſureties. Cooke's Rep. 142. and 


need not be bound himſelf, if he find ſureties. 
Goodtithe v. Bennington. Ibid, © 0 
Two years pro- The court thought two years value a reaſonable 
firs and cot. ſum, and ſtayed proceedings on the judgment 
pending error; made a general rule, that for the 
future theſe recognizances ſhall be taken in the 


value of two years profits and double coſts, Re 


v. Pearſon, Barnes 103. H 8 
Two ſureties if The defendant may give two ſufficient ſureties 


he pleaſes if he pleaſes in ejetment. Barnes 75. Goodtutle 


v. Bennington. | 

—_—— Bail in error cannot be put in before a com- 
In before a Come 7 2 3 

| miſfioner, * in the country. Barnes 78. Luſbington 
On error being Error on verdict in ejeAment allowed; but 
— ag „or Plaintiff in error entered into no recognizance, nor 
enter into recog- put in bail, as plaintiff below had not got the coſts 
nisanse, ac plein- taxed, without which the meaſure or quantum of 


— pow ef the recognizance could 1 be ned. 3 


K 


F „„ 
Jow, for want of the recognizance and bail, in four 
days, took out an hab. fac. poſſ. and had poſſeſſion 
given him, which the court held to be regular. Et | 
per cur. Defendant ſhould have applied to ſtay exe- He ſhould have 


cution, and the court would have obliged plaintiff to *PPlicd to ar 


| iff to {PP 
| have got his coſts taxed. The writ of error is no CY 


ſuper/edeas without bail. A judge would have taken 
bail, if applied to. Rule diſcharged. Barnes 212, 
Betts v. Egerton. | | 


If judgment be againft an executor, or adminiſtra- Executors where _ | 


tor de bonis propriis, and he brings a writ of error, ©Þe judgment is 
he muſt put in bail in ſuch caſes, and pay coſts if pri es in bail. 
judgment be affirmed ; but if judgment be de boni: | 
teſlataris only, he ſhall neither put in bail, nor pay 

cells. 1 Lev. 245. 1 Sid. 368. 2 Keb. 295. 371. 

Com. 323. 2 2 | | 3 | 
la error on a judgment after verdid? upon a ct. In error after 
fa. againſt bail, there mult be bail to the writ of ppt | 
error, 2 Black, Rep. 1227. Pulteney v. Totunſon. e eee. 8 
The ſci. fa. being a perſonal action: vide Barnes bail. 
194. Held not ſo if judgment be by default only, 

An executor may revive the judgment, but can- Executor may 
not take out execution, pending a writ of error, '%ive the judg- 
Barns 432. Wright v. Freweeke. | ee "OY 

Motion to ſtay proceedings in debt on the Bail mall be 
judgment, and that the bail bond might be delivered given ia debt on 
up; becauſe the defendant had brought error in ine judgment, 
the K. B. ſo that two ſecurities are obtained at the original 
once, for the fame cauſe of action, contrary to action, and 
Lord Ray. 47. Cauſe ſhewn was, that there was = pouches 
no bail to the original action; in which caſe the brought. 
practice is to require bail on the action on the ; 
judgment, notwithſtanding the bail in error. Prae. 

Reg. 57. Comyn. 556. Gould, 7. The reaſon of 

this practice is, becauſe there has never been bail 

given in this court, The uſage of the X. B. is 

different, I believe; but I think this court is right. 

Theſe are checks againſt delays, and ought not 

to be taken off. Rule diſch. Kendal v. Carey. 

7 Black, Rep. 768, | i 8 
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De forms of the different P. æcipes fer Original, 
to Warrant the Judgment by default in 2 
it brought, i 


Middleſex, (ſſ.) If Tobn Denn make you ſecure 
22 &c. ga Sc. Ware Fenn, late of W.ſtmin- : 
er, in the ſaid county, merchant, that he be be- 
fore our juſtices at Męſtminſier, on the morrow of 
the Holy Trinity, to ſhew, For that whereas (here ſet 
forth the whole declaration verbatim). To the ſaid 
Fobn his damage of 50l. as is ſaid, c. | 
fo debt. _ London, (ſſ.) Command Richard Fenn, late of 
London. merchant, That juſtly, &c. he render to 
Fobn Denn 100. of lawful money of Great Britain, 
- which he owes to, and unjuſtly detains from him, 
e. Returnable before his Majeſty's juſtices at 
Meſiminſter, on the morrow of the Holy Trinity. 
In debt againſt London, (ſſ.) Command Richard Fenn, late of 
an exerutors London, merchant, That juſtly, &c, he render to 
A. B. executor of the laſt will and teſtament of 
J. K. deceaſed, 5ol. of Jawful money of Great 
Britain, which he unjuſtly detains from him, &. 
Ret. (as before). | 
Middleſex, (ſſ.) Command Richard Fenn, late of, 
Sc. that he juſtly, &c. perform to Fobn Denn, the 
covenant made between them, according to the 
force, form, and effect of a certain indenture made 
between them. Ret. (as before). 
On all præcipes guod reddat, if the ſum exceeds 
40ʃ. a fine is payable to the king in the following 
proportions: 5 888 


1 | „ 

From 40l. to 100 marks - 0 6 8 
From 100 marks to 1oo]. © 10 © 
From 100/. to 200 marks =» O 13 4 

; From 133). 6s. 8d. to 166/. 135. 44, © 16 0 
From 166“. 138. 44. to 200/, - 0 0 0 


And fo conſequently for every 100 
marks more = © 6 
And for every 1000. more o 10 © 
7 IS 85 Surro, 


Error. | ; 7 I 7 


Surrey, to wit. Command 0. D. late of E. in Prades li em | 
the county aforeſaid, gent. That he render to F. G. count. 
his reaſonable account, for the time which he was | 
receiver of the money of him F. &c. 5 
If a bailiff, then as before, to account for the If a bailiff. 
time in which he was bailiff of him F. in E. &c. 
If a bailiff and receiver, then for the time which If bailiff and te- 
he was his bailiff in E. and receiver of the money ceiver. 
of him, F. &c. 
Somerſet, to wit, Command C. D. late of, 2 In detinues 
yeoman, That he render unto F. G. one mare, one 
cow, &c, (as the caſe requires), of the price of | 
ten pounds, which he unjuſtly detains from him, 1 
Ee. | 
Somerſet, to wit, Command C. D. late of, Oc. In am. 
yeoman, That he render unto F. G. 1 col. of law- 
ful money of Great Britain, which to him are in ar- 
rear, of a certain annual rent of 500. which. to him 
he owes, and W detains, &c, 


INDEX. 


I. N E X 


Abatement. 
EFINITION of aha in 
abatement Page 44 


Pleas in abatement are re- 
ſtrictions 

232 to be perempto 157 
o advantage can be taken of 


the declaration ibid | 
In pleas of this ſort venue not 
neceſſary ibid, 
Cannot be pleaded before ap- 
pearance ibid. 
Muſt be pleaded in four days 
though no rule given 260 


Uvleſs filed late in term ibid. 
No plea without affidavit 1514. 
Muſt be ſigned by a ſerjeant 76:9. 
There muſt be an affidavit to a 
plea to the juriſdiction 1514. 
Cannot plead two dilatory pleas 
261 

All pleas in abatement (unleſs, 

&c.) may be pleaded after 1 

cial imparlance | id. 


Plas in Abatement. 


Comin pleaded in abatement 
28 
Miſnomer i in the chriſtian Nine, 
ibid. 
* to ingroſs the ſame, Kc. 


| ibid. 
2 


Afﬀidavit to be annexed 290 
Replication to a plea of miſnomer 
in the ſirnamꝑ, that de fendant is 
known as well by one name as 
another ibid. 
Plea of partnerſhip: in —_— 
ibid. 


How to enter a caſfſetur breve on 
the roll, ifthe plea be true, and 


interlocutory judgmen t, ation 
ſhall not abate, if the ſuit could 
have been originally maintain- 
ed by the executor - 670 
If two or more plaintiffs ſue, the 


action ibid. 
The like if there are two defend- 
ants ibid. 


| The death of either party between 


verdict and judgment is not er- 
ror, provided the judgment be 
| entered <p within two terms 
ibid. 
Death of either party before the 
aſſizes, ſuit abates ; but if after 

| the aſſizes, though before trial, 


it does not | ibid. 
If 


To be ſgned by a ſerjeant 7.889 


the form thereof 251 
The entry . ibid. | 
By Death. 


If plaintiff or defendant die after 


» 
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death of one ſhall not abate the 
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If after verdict, and before day in 
bank, the plaintiff dies,. if de- 
fendant figns judgment within 
two terms, it is within the ſta- 

mate _—- Page 670 

Eje&ment againſt baron and feme, 


baron dies between the day of | 


vii prius and the day in bank, 

it 13 good againſt the _ 

| | 71 
Iffeme takes huſband after verdict 
and before the day in bank, ſhe 
mall have judgment, but a /c. 
fa. muſt be ſued ibid. 
If pending an argument, plaintiff 
dies, ſuit does not abate, the 
like if defendant dies ibid, 
A feme ſole cannot by marriage 
abate her writ 7#bid. 
If ſhe is ſued, and takes huſband, 
the writ does not abate ibid. 
If there are two ſuits pending for 
the ſame cauſe of action, the ſe- 


cond ſuit ſhall abate ibid. 
| Account 14] 
Ac-atiam.” 
* Why firſt introduced 37 
Ac ætiam ia debt 138 
— Caſe 139 
—— ͤů — aſſault 3 140 
— covenant ibid. 
— trover ibid. 
— detinue ibid. 


Againſt two defendants ſeverally 


in caſe ibid. 
As an executor in caſe ibid. 
As adminiſtrator on bond 141 


As aſſignees of a bankrupt bid. 
Adtions- 


What is an action 12 


Of the ſeveral ſorts of actions, ix. 
ac- 
13 


Criminal, 
tions 
- 


popular, and civil 


| 


| 


| y 


Where by the party prieved 


7 Pager; 
When the ſtatute muſt be re- 

hearſed : ibid. 
When not ibid. 
When the day is material if re. 

cited i 
Recital of ſtatute as much 23 
makes for the party ſufficient 


| ibid, 
Of real actions 1 
Perſonal and mixt ations ibid. 
Of the action of account ibid, 
What is an aſſump/it ibid. 


A promiſe in the nature of a ver- 
bal covenant 15 
Agreements not all to reſt on ver- 


bal promiſe ibid. 
Of the ſtatute of frauds ibid. 
Aſſump/it lies in many caſes where 
debt lies, and in many where 
debt doth not lie 16 
Implied contracts, what ibid. 
Of the action of aſſump/it ibid. 
Money had and received 17 
Of the action of covenant ibid, 
When it lies againit an executor, 
heir, aſſignee, &c. 18 
When aſſignee not liable ibid. 
Debt when it lies ibid. 
When not | 19 
Lies on contract ibid. 
So againſt a ſheriff ibid. 
On a ſoreign judgment bia. 
So for a penalty ibid. 
But not on à bill of exchange or 
notre ili. 
It lies for goods fold ibid. 
May recover a leis ſum than de- 
manded 0 
| What is an umpſit ibid. 
—— aut | ibid. 
battery ä ibid. 
A uuit and E 
"I 191d. 
4% for hat it lies ibid. 
| ——_—— reer ; 21 
| What 


* 


What the declaration ought to Who are excepted 


ſhew | Page 21 
— — — — aetinue | 22 


e like as to perſonal 
property. ibid, 
ao FO ibid. 


There muſt be a lawful poſſeſſion 


„ 
All parties liable ibid. 
When actions may be joined 
ibid. 


For whom, and againſt whom, an 
ation will lie 24 
Caution, how to commence ac- 
tions if plaintiff be znfant,ideot, 


feme covert, executor ibid. 
Joint tenants 25 
Or tenants in common ibid, 
Who may be ſued 26 
Conſolidating of actions 7bid. 


Mithin what time actions are to be 
brought ; as for inſtance, 


No perſon ſhall have a writ of 
right but within 60 years 27 


Claim to prevent ſtatute muſt be } 


on the land ibid. 
When penal actions to be brou gas 
| | ' ibid. 
Of the affidavit | 28 
On ſtatute of - uſury no affidavit 
CT oez | ibid. 
Conſtruction of the act ibid. 


Writs of formedon to be ſued 
within twenty years next after 
title firſt deſcended | 


2 
Conſtruction of tatute bid. 
Of tenants in common ibid. 
Copyhelds | 30 
Limitation of perſonal actions 


: ibid, 
Their limitation after judgment 
or o:tlawry reverſed 


ibid. 


When ſtatute begins to run 28%. 
What actions are held to be within 
ſtat. 21 Jac. I. c. 16, bid. 
What not 2 
Actions on promiſſory notes to 2 | 
brought within the time ap- 
pointed for actions on the caſe 
3 
ibid. 


- 


Suits in the admiralty 


mencement of the ſuit ibid. 
Aamiralty ſuits ibid. 
 Affidavits of Debt. 
Definition of 3 25 
What it is to contain ibid. 
Mutt be poſitive ibid. 


To be filed before or at time of 
ſuing out the writ ibid. 
Cannot join debt and caſe in one 
ſtamp 1 ibid. 
Nor againſt ſeveral defendants 
where the action is ſeveral ib:d. 
Poſitive oath required ibid. 
If made by one convicted of felony 
not ſufficient ibid. 
But if one convicted of perjury, 
will do . ibid. 
An afiidavit though not ſworn 
poſitive, held ſufficient by two 
juſtices 126 


Where the firſt affidavit is defec- 


this court by a ſupplemental 

one 8 ibid. 
Where the court refuſed a ſupple- 
mental affidavit „ 
An executor's affidavit was ſup- 

plied kg bid. 

Where made by a third perſon 

mult be politive 5 

So by the aflignces of a bankrupt 

. .. Abid. 
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Muſt ſhew how debt aroſe, or ſup- On a note where part has been 
. plemental affidavit will be re- paid, drawee againſt the drawer 
fuſed Page 127 N Page 130 

Judges may impower commiſſion - Quaker”s O affirmation on a note 
ers to take affidavits ibid | ibid. 

Whar aftidavits may be ſworn be- Drawee againſt the acceptor on a 
fore a com miſſioner who is bill of exchange ibid, 
attorney in the cauſe ibid. Indorſee againſt the ſame ibid. 

The perſon taking ſame, to be paid | Indorſee againſt the drawer when 
12d ibid. payable to his own order ibid. 

Affidavit for work done and ma | In trover for goods ibid, 

terials found ibid. a promiſſory note1 31 

For goods ſold and delivered 164k. ———— — a bond ibid, 

For money lent ibid. — deeds generally ibid, 

— laid out 128 Aﬀidavit ſtating indebted in tro- 
— had and received ibid. ver bad | ibid. 
— upon an account | Another affidavit in trover bid, 
ſtated ibid. | In detinue ibid. 

For work done, and materials | On a bond obligee againſtobligor 
found, goods ſold and deliver- 132 
ed, money laid out, lent, money | Onan aſſignment of a bond made 
had and received ibid. | by the obligee and aſſignee ibid, 

For goods ſold and delivered by | On a judgment recovered ibid, 
partners ibid. On an annuity bond ibid. 

For goods ſold and delivered, | By the aſſignee of a bankrupt, 
made by plaintiff's ſervant ibid. upon an account ſtated © 133 

For work done by plaintiff and | By an executor, for goods ſold 
his ſervants bid. and delivered ibid, 

For the hire of horſes. 129 | On a note by ditto ibid. 

For work done as a ſurgeon 74:4. | To hold to bail for a violent al- 

The like for apothecary ibid. ſault ibid. 

For depaſturing of cattle ibid. How to proceed ibid. 

For 'uſe and occupation of a meſ- | Affidavit | ili. 

ſuage and land ibid. For other affidavits, ſee the dit- 

The like of a meſſuage ibid. ferent heads. 

For part of a meſſuage ibid. 

For arrears of rent due on leaſe | | 

„ Amendmont. 
For a gelding ſold ibid. ä 
For meat, drink, waſhing, &c, | How formerly ſuitors were per- 
130 plexed in the moſt trivial mat- 

Dane againſt the drawer on a] ters | 405 

note of hand ibid. | But now the court will allow 

Indorſee againſt the drawer ibid. amendments to be made at an 

—— _—_—_ idocribd. time whilſt the ſuit is depen- 

: ; | ELD Ig, 


V 


ing, thoogh the record be made 
up, and term paſt Page 405 
Declaration may be amended after 
plea pleaded, or iſſue deſivered, 
in matter of form without coſts, 
but in ſubſtance it cannot, or 
after ſpecial plea or demurrer 


ibid. 


As to the writ ibid, 
After argument on demurrer, 
may move to amend 406 
After order for amendment, and 
pleading de novo, defendant 
redelivered the former pleas, 
and held good ibid. 
Muſt pay colts after demurrer, if 
you with to amend declaration 
5 . ibid. 
Avowry amended after cauſe en- 
tred for argument on demurrer 
| | ibid. 
After argument on the merits, 
avowry refuſed to be amended 
8 ibid. 
After iſſue joined, defendant had 
leave to amend his avowry 161d. 
Declaration in quare impedit a- 


mended 407 
Bill againſt an attorney amended 
. AI3zßia. 


Declaration on a bail bond may 
be amended ibid. 
On a common clauſum fregit a- 
mende! ibid. 
Shall not after the ſecond term add 
a new count, under pretence of 
amending, but mult apply to 
add a new count within the two 
terms . 


Plaintiff declared here, but gave 


notice of being filed in K. B. 
it was taken out of office, and 
appearance entred by defend- 
aut. Judges refuſed an im- 
parlance | 403 


Leave was given to add a new 
count after the ſecond term, 
paying coſts of plea and appli- 

cation, but defendant to plead 
de novo Page 408 


Pledges. added and memorand. 


Sb 85 ' ibid. 
Title of declaration amended 767d. 
How to apply to amend tbid. 
Defendant intitled to a new four 

days rule to plead CK. B. have 


got rid of this rightly) 409 


After a new trial granted, no 
"amendment allowed in the re- 


cord ibid, 
Ca. /a. after executed, amended 
5 ibid. 
So by change of name ibid. 


Court amended a capias in the teſte 

| ibid. 
The defendant had leave to a- 
mend all his. proceedings in 


formedon | ibid. 
Plea in abatement not amendable 
| ibid. 

Iſſue on comperuit ad diem amend- 
| | ibid. 

An iſſue on zul tiel record, or ſci. 
a. | 416 


Bail-piece amende 
The real ſum inſerted in a plea 
by an executor . 
Declaration amended on plain- 
tiff's motion, by changing the 
venue from London toMiddleſex, 
it being on a remedial law, 
and confined to Middleſex 410 
Of amending declaration in cjea- 


ment . 1 
Appearance to Capias. 
With whom to be entr 187 
Note for the appearanc ibid. 
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To be entered within eight days 
after the return Page 187 
If not, plaintiff may enter accord- 


ing, Ec. 8 ibid. 
Afﬀidavit of the ſervice of the writ 
to be firſt made | ibid. 


Com mon appearance may be filed 


according, c. without a ſtam p- 
ed memorandum 188 


Affidavit of ſervice ibid 


Appearance by plaintiff for de- 
fendant in a wrong name a- 
mended after declaration 767d. 

If baron and feme are ſued, the 
baron mult appear for himſelf 
and wife 189 

Appearance cures all errors in 

proceſs  #bid. 

If defendant be ſerved in a wrong 
name, and he appearsin hisright 
name, plaintiff may declare in 
the right name — 


Ixregularity of plaintiff's entering 


an appearance for defendant, 
to be complained of before 
judgment 3 


An attorney not appearing accord- | 


ing to his undertaking, to we 
attached ibid, 


In what caſes a common appearance 


. evill be erdered ibid. 
Rule as to the diſcharge of the 
wife END 190 
When the marriage muſt be made 
out | ibid. 
Fugitive ibid. 


The court will not diſcharge a 
fene covert unleſs the coverture 
be open and notorious 131d. 


Bankropt 191 


Arbitration. | 


Merchants, Sc. deſiring to end 
_ controverſies by arbitration, 


before the laſt day of the next 


may agree their ſubmiſſion to 
the award of any perſon 
3 2 ; | Page 683 

In caſe of diſobedience, party ne- 
glecting, ſubjeC to attachment 


| 694 
Unleſs ſuch award ſhall be ſet aſide 


term, after it is made 1314. 
The only ground to impeach an 
award 1s colluſſon, or groſs miſte- 
hawiour, of the arbitrators, 
otherwiſe binding - ibid, 
Where the objections ariſe on the 
face of the award, may be made 
at any time „ 
This means after a rule ibid, 
How to proceed to- make ſubmiſ- 
ſion a rule of court ibid. 
Affidavit of the due execution of 
the bond ibid. 
How to proceed to get an attach - 
ment | 5 ibid. 
Affidavit of the attendance, de- 
mand, and refuſal ibid. 
How to move for the * 
68 
How to proceed on a rule of reſer- 
ence ibid. 
How to enlarge the time 687 
How to proceed after award ow 
Lid. 
Afﬀidavit of the ſervice of the rule, 
allocatur for colts and de- 
mand of the money —— 
i 9 8 1018, 
Afidavit of the due execution of 
the award to be made by one of 
the witneſſes 685 
When bail is given in the action, 
and the plaintiff takes a verdit 
ſubject to the reference, how he 
is to proceed after award _ 
401%. 
Upon a rule to ſhew cauſe why 
poſtea ſhould not bedeliveredto 


plainif 


8 No ſeaman ſhall be liable to be 


F NS £& 


laintiff after awardmade,itwas 
objected, to ground the motion, 
there ought to have been an 
affidavit of the due execution 
of the award, c. and held 
good Page 689 
Court will compel a witneſs to 
make affidavit of the execution 


of a bond ' abid, 
Arreſt. 
kn, definition of 150 


None to be held to ſpecial bail in 
a ſuperior court, under10/.76:4, 
And if the cauſe of action amounts 
to 10/, and arreſt to be made, 
affidavit to be made of the 
cauſe of action, and the ſum 
indorſed on the back of the 
writ | ibid. 
For which the ſheriff is to take bail 
for, and no more ibid. 
If no affidavit made, plaintiff not 
to arreſt . 117 
No ſheriff, Fc. in Wales, or coun- 
ties palatine, toarreſt, unleſs the 
cauſe of action be 201. 1bid. 
No perſon to be held to bail in an 
inferior court under 10. ibid. 


taken out of his majeſty's ſer- 
vice, otherwiſe than for ſome 
criminal matter, unleſs the 
debt amounts to 201. 118 
If arreſted for a leſs ſum, may be 
diſcharged by a judge ibid. 
But plain may, upon notice 
given to ſeamen, proceed to 
outlawry 119 
No volunteer ſoldier liable to be 


—_— 


When privilege deſtroyed 


> 


given, proceed to judgment 
and outlawry Page 120 
If any perſon procure another to 
be arreſted at the ſuit of any 
perſon where there 1s no ſuch 


plaintiff's conſent, every per- 
months impriſonment. 


ſecond time for the ſame cauſe 

of action, after plaintiff had diſ- 
continued the firſt writ, by rea- 

ſon of a miſtake 121 
After a nonſuit, plaintiff may 
bring a new action, and hold to 
bail ibid. 
In debt bail of courſe ibid. 
In what actions bail cannot be re- 
quired, without an order from 
a judge 122 
When damages are reduced to a 


pay, &c. plaintiff 1s intitled to 
bail | ibid. 
Defendant may be held to bail on 
the judgment, (if no bail in the 
original action,) notwithſtand- 
ing a writ of error broughtibid. 
May hoid defendant to bail in 
debt on judgment if 10. 767d. 
So in an action for double rent 
ibid. 
So on a nonſuit 
If the damages recovered with 
the coſts amount to 10/. or up- 
| wards, defendant to be held to 
bail | ibid. 
Servants of peers are deprived of 
privilege | 123 
Il hat perſons in reſpect of privilege 
are not to be arreſted ibid. 
224 


arreſted, unlels for a real debt 
of 2c/. | ibid. 
But plaintiff may, upon notice 


0 . 


A party attending a cauſe not to 
be arreſted, and how long pri- 
„„ _ tbid. 
— Bail 


perſon known, or without the 


ſon ſo offending ſhall ſuffer ſix 
ibid. 
A defendant was held to. bail a 


certainty, as by a covenant to 


ibid. 
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. Page 1244 
Witneſs © ; ibid. 
Bankrupt is free for forty-rwo 


days from arreſt, provided he 
was not in cuſtody at the time 
ibid. 


e if Judgment. 


Arreſt of judgment what 302 
After verdict, a man may alledge 
any thing in the record in arreſt 
of judgment, which may be aſ- 
ſigned for error ibid. 
But after judgment on demurrer, 
defendant ſhall not arreſt judg- 
ment, for an exception that 
might have been taken on ar- 
gument, ſecus, if judgment by 
default ibid. 
Motion muſt be made before or 
- on the appearance day of has. 
cor p. ibid. 
Shall not be arreſted becauſe de 


fendant's name is put in to 


counts, inſtead of plaintiff's 257d. 


How to move | ibid. 
The rule FRET 
How plaintiff is to proceed to 
diſcharge the rule ibid. 

If judgment arreſted, how to pro. 
cieed ibid. 


How if rule diſcharged bid. 
How to move on an inquiſition in 
arreſt of judgment 1374 


The rule of law reſpecting the 


arreſt of judgment 394 
If on a plea in abatement all the 
pleadings are not entered on 
record, it is good cauſe to ar- 


reſt the jodgment 3 0 
Aſſault 20 
Afault and imfriſonment ibid. 
Battery ibid. 
Attachment. 


Attachment ſor not paying coſts, 


for not proceeding to trial 


Page340 
The like againſt the ſheriff for 

contempt 1 q 881 
The like againſt an attorney for 


Attornment. 


Attornment of tenants under 2 
_ writ of | in ejectment 
607 


Aitornies. 


The Jefnition "SR 87 
Formerly made by letters patent 


ibid. 


To take the ouths, ilil. 
If an attorney convicted of for. 


gery, Cc. ſhall practice, judge 
88 


to tranſport 
No perſon to commence any ac- 
tion, Sc. without being ſworn 
and inrolled „ Bd. 
Any judge before admiſſion, to 
examine if he be qualified 1619, 
Ad miſſion to be wrote on parch- 


ment ibi. 


The like clauſe reſpecting ſolici- 
tor ibid. 
None to act as an attorney, unleſs 
he has ſerved a clerkſhip, and 
been admitted | 89 
Judge to examine ibid. 
An attorney of this court may ſue 
in any other with content ibid. 


Not to have more than two clerks 


ibid. 

Prothonotaries may have three 
| go 

May carry on proceedings 10 
Vales with conſent ibid. 

\ Sworn attornies permitting thole 
that are not ſo to iſſue writs, 
"diſabled ilid. 


Attornies to be intolled ibid, 
Z | Attorney 


contempt F | 522 


/ 


EDT 25 x 


Attorney may be admitted a ſo- | 
oo Page 90 
Attorney ſuing out a writ before 
inrollment forfeits 5o/. 1514. 
A quaker, on taking his ſolemn 
affirmation, may be admitted 
an attorney 1 
An attorney's oath ibid. 
No attorney being a priſoner, to 
com mence or proſecute any 


| D—— — 


action ibid. 
Any attorney permitting, Tc. to 
be ſtruck off ibid. 
Not to extend to ſuits before con- 
ſinement TY ibid. 
May commence an action on the 
bail bond ibid. 
This act relates to proſecutions 
not to defences ibid. 


Perſons bound to ſerve as clerks 
attornies, to cauſe affidavit to b. 
made within free months after 

execution of the contract 9 

None to be admitted attornies 

before ſuch affidavit 1 
1014. 

Who are to file ſuch affidavitswith 

clerk of the warrants ibid. 


No attorney to take clerk after | 


diſcontinuing buſineſs ibis. 
The clerk to be employed the who 
time of ſervice, by ſuch at- 
torney, Ge. ibid. 
If before the expiration of the time 
the attorney die, or theclerk be 
diſcharged by rule, and he is 


bound by another contract, 


ſuch ſervice to be good, if affi- 
davit be made and filed avithin 
tbree months + 5 8 
Before admittance of an attorney, 
 affidavitto be made and filed of 
aclual ſervice 93 
Duties, by whom to be paid 1874. 
Arorney acting as agent, cr per- 
mitting his name to be uſed, or 
ſending any proceſs to any un- 


qualified perſon, thereby to en- 
able him to appear or act as an 
attorney, to be ſtruck off the 


eon Page 93 
None but attornies admitted to 
practice at ſeſſions 29 
Perſons exempted ibid. 


Alphabetical book to be kept by 
the clerk of the warrants, to 
enter the name and places of 
abode of the attornies 95 

If no ex 


thonotaries office, notice 
eemed ſuflictent -/ ibid. 


no privilege ibid. 
Attornies diſmiſſed by one court, 
be not admitted to practiſe in 
another | ibid. 
When privileged ibid. 
Attorney to pay 13. 4d. per term 96 
Certificate to be taken out an- 
nually by every ſolicitor prac- 
tiſing in any court, holding 
. plea for 405. and upwards ibid. 
Thoſe reſiding in London or Meß- 
minſter, the bills of mortality or 
Edinburgh, to pay 51. for a cer- 
tificate | | ibid. 
Any other part 3/. ibid. 
From Nov. 1. 1785, every acting 
ſolicitor, c. ſhall annually de- 


liver in a note of his name and 
refidence, dc. in order to ob- 
ibid. 


tain a certificate 
Officers for entering applications 
for certificates in England 97 


Entring officers, c. to iſſue an- 


nual certificates, which muſt be 
renewed 10 days before expira- 
tion | 98 
Perſons reſiding 40 days in a year 
within the limits of the higher 
duties, are to pay the ſame 1614. 
Penalty on acting without certifi- 
cate, or giving in a falſe place 
of reſidence . 
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5 Percha under one certificate, may 


Not to be leſſee or bail 
No attorney to be changed with 


the agents ibid. 
When pleas 100 
Iſſue ibid. 
Notice of trial e 


No under ſheriff, ſherif”'s clerk, | 


1 


£ Attornies who have diſcontinued 


| AR for baſe and unfair dealin gs | 


7 5 


Perſons having taken out certifi- 
cates may act for others, who 
have alſo taken them out 


Page 99 


act in any other court in which 
he is ſworn, Sc. ibid. 
ibid. 


out rule or order ibid. 
Nor until the bill be pald big. 
When declaration to be left with 


Sc. ſhall. be an attorney during 
the time that he is in of- 


ice with any ſuch ſheriff | 


ibid. 

Country attorney anſwerable for 
his agent | ibid. 
The authority of an attorney 
ibid. 

If he die ibid. 


and forejudged not to have 


privilege 101 
To pay 8d. a term ibid. 
If ſtruck off ibid. 


Attorney admitted fraudulently 
to be ſtruck off bid. 
Not privileged from ſerving in 
the militia ibid. 
Attorney. of one court ſues an at- 
torney of another, the privilege 
of that court which is poſſeſſed 
of the cauſe, ſhall be pre- 
ferred #bid, 
Attornies for ill practice, &c. 
Jiable to be puniſhed i in a ſum- 
mary way . ibid, 


102 


An action lies againſt an attorney | 


' 
— 


i 


"x 4 


for neglecting to charge a per. 


ſon in execution Page 102 
Not liable if 12 neglect to plead 
ibid. 
An n is not bound to diſ. 
cover the contents of a deed 
ſhewn by his client ibid. 
An attorney may detain writings 
till paid, but cannot detain 
deeds delivered upon ſpecial 
truſt, for the money due in 
chat buſineſs ibid. 
An attorney | hasa lien for his bill 
of coſts on money levied, not- 
withſtanding a docquet has 
been ſtruck againſt the client 
becoming.bankrupt 103 
How to proceed to file articles and 
get admitted ibid. 


Attornies, 
Proceedings againſt them. 


They are not to be arreſted 12; 
Attorney of the C. P. may arrelt 
an attorney of K. B. «13 
If an attorney is arreſted on aK. . 
proceſs, the ſheriff not to diſ- 
charge him on a writ of privi- 
lege, but he muſt ſue out his 
writ, and produce it with bis 
plea "ſub pede fgilli ; alitem if 
proceſs iſſues out of an inferior 


court 510 
How to ſue an attorney 10 | 
When to appear, if he lives i in ] 

town, or within twenty miles 0 

of London | SH / 
If in the country ili. c 
The form of the bill thid. '2 
Notice of the bill being fled 513 5 
How to appear for defendant ”- N 
The form of the declaration 4% 

517 B 


When to plead | 
| VI. 


w 


Of taxing their bills 


. 

Writ of enquiry Page 519 
How to -proceed to trial if he 
pleads a ibid. 


How to make up iſſue, if it is of 
- another term than the decla- 


ration ibid. 
Imparlance, Cc. 520 
Record ibid. 
How to forejudge for want of ap- 
pearance 1 5 521 
Forejudger ibid. 


How to reſtore an attorney, after 
he has paid the debt end coſts 

5 ibid. 

How to proceed againſt an attor- 
rey if he be attached for con- 
ſempt | 522 
An attorney admitted fraudu- 
lently, an attachment was 
granted againſt the maſter 71d. 
Attachment 5 ibid. 
If taken how to proceed 523 
How to prepare interrogatories 
againſt an attorney ibid. 
The form of the interrogatories 


524 
ibid. 
No action to be brought until a 
bill has been delivered ſigned, 


for a month ibid. 
| Judges to refer to tax tid. 
If a fixth be taken off 525 
If leſs N 151d. 
A bill for conveyancing only, 
not liable to be taxed 526 
Not to be taxed after inquiry 
| . | ibid. 
If attorney die, bill need not be 
ſigned | ibid. 
After bond given, not to be taxed 
„ | ibid. 
Colts allowed where a ninth part 
taken off _ | ibid. 
Not to be taxed at Nift Prius 
e | ibid, 

But may before plea 


ibid, 


1 Xx 


How to tax it | 
Time for taxing not ſettled 014. 


Proceedings by Altormes. 


If an attorney ſues by original he 
waives his privilege 11 
If he ſues in his own namè, it is 
done by attachment of privi- 
„„ | 
The form of an attachment of 


privilege | ibid. 
Præcipe for ditto 1 2 
How to appear ibid, 


Bail-piece on an attachment of 

C 
The form of the declaration 76d. 
Within what time defendant is to 


plead 514 
A writ of enquiry ats. of an at- 
—_ ibid. 
Ca. /a : ibid. 


An attorney taken on a ca. /a. up- 
on a nonſuit for coſts, return- 
able on a general return, held 
well | ibid. 


An attorney of C. P. may hold to 
bail an attorney of K. B. 515 


Where an attorney of one court 
ſues an attorney of another, the 
privilege of that court which 

is poſſeſſed of the cauſe ſhall 
be preferred ibid. 
Audita guærela 71 


Bail, Special. 


Definition of the word bail 152 
Why called bail ibid, 
Bail and mainprize, the differ- 
ence 7 
No attorney to be bail ibid. 
5 Except 


ibid, 


ibid. 
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1 | 


Except to render 72 55 
No fheriff's officer, bail. 
be bail. WP 4 


A fummoning officer to the ſheriff, 
within the rule ibid. 
Perſons outlawed after judgment 
cannot be bail ibid. 
A Frenchman who lives here, and 
who ſwore himſelf worth 2000l. 
in the bank of Paris, was per- 
mitted to juſtify, the defendant 
bimſelf being a foreigner 76id. 
Bail living in the verge of the 
court, may be permitted to 
juſtify _. #bid. 
Within what time bail is to be put 
in in London and Middlex 154 
How to put it in on a capias ibid. 
How if no filacer to be met with 


Bail- piece . 
How _— if defendant 

not preſe ibid. 
Memorandum to be filed on a 2s. 

64. ftamp ibid. 
Memorandum or minute 181d. 
If put in in due time, no neceſ- 


- fity for notice 156 
Notice ibid. 
Excepting to bail ibid. 


If ſame bail put in as is in bond, 
yet may except bid, 
Exception within 20 days 157 
Moſt be made in the filazer's 
book, or on bail-piece 7zbid. 
To be in writing, and notice to 
gefendant's attorney ibid. 
Bail put in before return of the 
writ, and no notice, no ex- 
ception in 20 days held good 
ibid. 

Notice of exception 
When to juſtify in term or vaca- 
tion il id. 
Exception regularly entered, and 


ibid. | 


How to add bail 


* D\ e N 


verbal notice only given, ſhe 
| -riff-is not liable, for notice 
x _ ought to be given in writing 
Page 158 
To be perſected in 4 days after 
exception „ ibid. 
Notice to foley 3 is irregular 
ibid. 
If exception be in vacation, how 
notice is to be given ibid. 
Notice of juſtifying ſame bail as 
put in 159 
How / to. juſtiſy in court i. 
Affidavit of ſervice of notice of 
juſtification ibid. 
gr to jan at a judge's cham- 
I'o 
Of adding bail and juſtifying ibid. 
The additional bail muſt be put 
in before notice of juſtification 
can be given ibid, 
Bail muſt actually have become 
ſo, beforo notice of juſtifica- 
tion is given 161 
And they are to juſtify, without 
exception ibid. 
Notice of two bail being added, 
and that they will juſtify bid. 
Notice of one being added, and 
that he, with one other already 


ut in, will juſtif 102 
g ? ibid. 


Caſes roſcecting Bail. 


One bail eſteemed as no bail not 
ſufficient to render ibid. 
Bail who do not juſtify are liable 
if not exoneratcd ibid. 
Bail excepted to and do not jul- 
tiſy, are as no bail ibid. 
Bail need not juſtify, in order 10 
ſurrender +” 263 
Tixo perſons x not worth a groat, 
| may 


may put in bail for the pur- | The recognizance Page 169 


poſe of rendering Page 163 
But bail ſurreptitiouſly put in can- 
not ſurrender the defendant he- 
fore juſtific1tiun 


ibid. 


And it has been held, that ſheriff's 


bail, after rule zo bring in the 
body ſerved, though not ex- 


cepted to, cannot ſurrender be- 


fore they have juſtiſied 164 
Settled if rules to bring in the 
body comes before bail put in, 
they mult juſtify before render 


ibid. 


Cannot give notice of juſtifica- 
tion by a new attorney, unleſs 
the former one is changed 

p ibid. 

Bail cannot be witneſs for the de 
fendant ibid. 

Nor for the plaintiff ibid 


How to proceed in theſe caſes 16. 


Of putting in bail in the country 
and tranſmitting it 165 
Commiſſioners are appointed iu 
the country to take bail 757. 
How long defendant has to put 
in bail in the country ibid. 


How to put in bail before com- 


miſſioners 33 
Affidavit of the due taking of bail, 
in the country, and before hom 
to be ſworn ibid. 
Affidavit of juſtification 161 
May be ſworn be fore the commiſ- 
ſioner who took the bail 167 
On receipt of bail- piece and afh- 
davits, how the agent is to 
proceed ibid. 
Notice of ſuch bail-piece taken, 


and of the filing ibid. 
xception 168 
How to juſtify in court ibid. 


How to proceed after exception | 


„ 
Rule of 4 and 5 W. & M. ibid, 


i 


| 


I Nx DEV mx. 


, 
o 


Affidavit of the caption, and be- 
| fore whom to be ſworn 3zbid. 
enter bails 


recourſe thereto ibid. 


taken in the country ibid. 
Of filing it after 5 
One bail acknowledged in the 


allowed | 


judge's order, how to proceed 


Bail, Proceedings againſt. Vide 
title Scire tacias, 482. 


Bail Bond. 


New rule for ſettling the practice 
in relation to the proſecution 
on bond „ 
When bond is regularly aſſigned 
in town or country ibid. 
Sheriff on requeſt to aſſign bond 
to the plaintiff 9 
Wo may bring an action in his 
own name ibid. 
Plaintiff's attorney ſhould before 
aſſgnment be ſatisfied wich the 
ſuſticiency of the bail 174 
How to apply for affignment of 


the bond in town ibid. 
How in the country ibid. 
Action thereon ibid. 


Attorney waives his privilege by 
entering into a bail bond 7bid, 

After an exception to bail, new 
bail were added, but did not 
juſtify, Plaintiff took aſſig n- 
ment of the bond, without ex- 
ception to the added bail, and 
held well 175 


0 


Commiſſioners to keep books to 
| 170. 
And plaintiff's attorney to have 


Tranſmitting and entering of bail 


country, the other in town not. 
| | ibid. 
If defendant held to bail by a2 
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„ FP EE, 
Tfplaintiff does not declare Wie 


the e/0i2n day of the third term 
incluſive, he cannot take the 
bond Page 175 
Terms on which the court auill tay 
proceedings after bond taken, and 
put in ſuit ibid. 


If the delay happen by neglectof 


the plaintiff's proceeding, and 
the defendant die, all proceed- 
ings will be ſet aſide 176 


But otherwiſe, if plaintiff could | 


have judgment before death 
5 | ibid. 
How much bail are liable for 183 
Ihe defendant cannot plead in 


abatement after ſtay on bond 
ibid. 


If the plaintiff hath delayed him- 


ſelf in proceeding to trial, the 


court will ſtay proceedings on 
the bond „ 


Bail cannot be permitted to pay. 
without paying the coſts againſt 
the principal, when they apply 
to ſtay proceedings 177 

Defendant in the original adtion 
dying, before plaintiff could 


have judgment againſt him in 


the original action (although 
the bond. was aſſigned), yet 
court ordered the proceedings 
do ſtay ibid. 
If plaintiff has loſt a trial, bail to 


ſtand as a ſecurity 4 


Declaration againſt the principal 
on a bail- bond 232 
The like againſt the bail 235 


Bankrupt. 


Cannot be arreſted for forty-two 


days, if not in cultody before 
commiſſion ſued out 124 
Bankrupt impriſoned after certi- 
| ficate allowed, how to be diſ- 
charged | 618 


If the commiſſion appears fraudy. 
lent, the court will not dil. 
charge him Page 613 

Cannot be diſcharged from an ex. 
tent 619 

Allowance of a bankrupt's cer- 
tificate, no relation back to 
diſcharge defendant's bail if 
fixed before ſuch allowance 153. 

Debt and cofts paid for a bank. 

rupt, on a promiſe of indemni- 

ty, is not covered by the com- 
miſſion, the ſame being not paid 

till after the bankruptcy id. 

Bankrupt going beyond ſea, fe- 
fuſing to aſſiſt his creditors 10 
get in his debts, not intitled to 
be diſcharged under the in- 
ſolvent at | 620 

Creditor is intitled to prove hi 
coſts after verdict under con- 
miſſion, though judgment rot 

ſigued till after the commiſſon 
iſſued ibid, 

Defendant producing his certif. 
cate, diſcharged on a common 
appearance, the bond. being 
forfeited before commiſſion ii. 
ſued ibid, 

Debt, when not barred - bis. 

If an annuity bond is forfeited be- 

fore the bankruptcy, it ſhould 
be valued and proved under 
the commiſſion. If forfeited 
after, it cannot ibid, 

A bili drawn on and accepted by 
A. but not due, nor paid, il 
after drawer was declared 
bankrupt, the defendant nt 
diſcharged by certificate 6:1 


VVV 


Bar. Vide Special Pleas 105 


Baron and Fene. 
| When they ought to join ard 
| when not 1 1 


5 #3 


* 6 proceſs be againit baron and 
teme, ſervice on the huſband is 


ſuffcient for both; and if the 
huſband does not appear for 
himſelf and his wife, plaintiff 
may for them Page 150 
If the wife be arreſted on procel: 
againſt the huſband aad her, ſhe 
ſhall be diſcharged 189 
But the marriage muſt be clearly 
made out ibid. 
If both arreſted together, ſhe ſhall 
be diſcharged ibid. 
The rule as to execution Bid. 
Court will not diſcharge the feme 
on a common appearance, un- 
leſs coverture be notorious 7624, 


Bond, actious on 32. 


Brief. 

How to prepare | 370 
Evidence | | mid, 
To prove a deed or bond 379 
Two kinds of evidence ibid, 
belt evidence to be given 514d. 
Dilcourſe no evidence rid. 
General cuſtoms ibid. 


Hearſay evidence as to this gocd 


8 1 Be ibid. 
When admitted 380 
Books of account ibid. 
Who are good witneſſes ibid. 
What perſons intereſted may give 
evidence | ; 127% 
One witneſs ſufficient 381 
Two in civil law ibid. 
Records ibid. 
Verdict ibid. 
Writ 1 ibid. 
Bargain and ſale ibid. 
Recoveries ibid. 


Anſwer in chancery, but both bill 


and anſwer muſt be read 71d. 


Depoſitions Page 382 
Affidavit 77 ibid. 
Poſtea ibid. 
Probate | ibid. 
Rolls of court baron ibid. 
Regiſter ibid. 


Admiſſion to copyhold abide 


General character ibid. 
Ambiguity | ibid, 
Affirmative to be proved #6:4. 


Subſtance of iſſue to be proved 


333 
Modo et forma ibid. 
Ejectment, brief ibid. 
If claim by will ibid. 
If by deſcent ES © 
Caſe, ations on 20 
Caſe, ſpecial 391. 


Cingue Ports. 


Circuit. 


The courts of aſſize and iff priut 
10 

The judges togo the circuit hes. 
A ibid, 
When they came into uſe 76d. 
Any man may be a juſtice of oper 
and terminer, and general gaol 
deli very ibid, 
The judges fit by virtue of five 
ſeveral commillions ' 106 
The deſiniion of the word »i/// 
prius 1 ibid, 
The ſeveral counties in England 
ate divided in ſix circuits 107 
The circuits and towns where the 
aſſizes are held ibid. 


lhe 


Directions to the Cinque ports 


| 146 
Capias to Dover „ Boas: 
Præcipe for ditto 1614. 
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The ſeveral officers belon ging to 
the circuit 


' Toner | ihid. 


Names of the clerks of aſſize 108 
Citis and towns having a fheriff or | 


heriffi oO. 


Claim, 27. 
Cognowit Actionem. | 
The form of cognovit in caſe 12 3 
The like in debc ibid. 
Ho to ſign the judgment 1614. 


Judgment by cegnovit actionem in 
caſe | ibid, 


The like againſt an adminiſtrator 


ibid. 
ibid. 


in debt 
'The like in caſe. 


| Compounding Actions. 

No informer ſhall compound with 
the defendant, but by leave of 
the court 680 

But this a& does not extend to 
penalties given to the party 
grieved | ibid. 


Leave given on the ſtatute of | 
6811 


uſury 
On compounding a penal action, 
the king's part to be paid firlt 


Iafive compoſition, the plaintiff 
may alfo be allowed a reaſon- 
able ſum for his coſts 7614. 


Concilium. Vide Demurrer 311 
Conſolidating of Actions. 
How to conſolidate 668 
In term | 55 


Page 107 
The buſineſs of ſheriff and co- 


ibid. 
On a boxa fide, but not on a col- 


＋ vacation rn Page 668 
How to proceed againſt che others, 
after verdict of the one 7314. 
Two actions for words cannot be 
conſolidated 888 ibid. 


Continuancet. 


When neceſſary 58 
Continuance of curia adviſare 
Dult | 317 
Contra# implied 16 

Continuance notice of 332 


Coroner, 


ſuit, then the venire mult be a- 
warded to the coroner 324 
If there 1s an attachment againſt 
the ſheriff in office, it mult be 
directed to the coroner 181 
But if againſt the late ſheriffs, it 
may be directed to the preſent 
ſheriffs, to attach them, &c. ibid. 


Corporations. 


Corporations aggregate, how to 
be ſue 
They cannot be outlawed or at- 


Denied on a ſmall compoſition 2 
e ibid. tached ibid. 
Ho to proceed ibid. | A capias or exigent do not go ibid. 
Affidavit 682 | If they ſue, muſt ſue by its name 
Con faſton. See Cognovit 423 Of incorporation, by original | 


writ, and by attorney appoint- 
ed under ſeal ili. 
Though in ejectment it need not 
be ſo, for by confeſſing leaſe, 
entry, and ouſter; the deed is 


ibid. 


dmitted, Carth, 390. . 
admitte 8 | 39 pech 


The want of an iſſue- book deli. 
vered | 1 "014-7 


If the ſheriffs are parties to the 


His fee for attaching ſheriff 182 


\ 


— 2 5 
Declaration againſt a corporation 
| Page 691 
3 


Appearan ce 


5 Cofts. 


May have a rule to be preſent at 
taxing 386 
Affidavit of increaſed coſts ibid. 
The like for not going to trial 
7 

Covenant, 17. 


C ountermand, 331. 


Of the Court of Common Pleas, 


By Saxon conſtitution there was 
but one ſuperior court 1 
The authority and juriſdiction of 

this court CL 
[tis not removeable from/7e/min- 


fter | | 2 
It is ſtyled the lock and key of 
the com mon law 
In this court real actions, as well 
as perſonal, may be tried 15d. 
This court, without any writ, may 
vpon a ſuggeſtion grant prohi- 
bitions to keep temporal, as 
well as eccleſiaſtical, courts 
within their bounds and juriſ- 
dictions, without any original 
or plea depending ibid. 
Actions from inferior courts may 
be removed here 8 
In term, it may award a habeas 
corjus for any perſon commit 
ted for treaſon or felony 1614. 
Juriſdiction is general, and none 


leis he ſwear that the good: 
taken were worth 405. ibid 
Cannot hold plea under 40s 
5 Ny ibid. 


ſhall bave writs of treſpaſs, un- 


N D- E 


2 
No more coſts than damages un- 
leſs you recover 400. Page 5 
The ſtyle of the court 761d. 
Debt lies here on a judgment for 
16s. given for colts - ibid. 
The authority of this court is 
founded on an original writ 
5 e ibid. 
Unleſs the party is privileged, then 
on a writ of privilege 6 
It holds plea by bill againſt officers 
of the court ibid. 
Alſo againſt peers and members:6. 
Hiſtory of the proceedings in this 
court | | 34 
Of the original writ. ibid. 
The ſecurity found thereon, and 


why a | 35 

Sheriffs ſummons on it ibid. 

How the court proceeded if de- 
fendant appeared ibid. 


3] If he did not appear, how the 


proceſs was 


How the proceedings were before 


the capias was given ibid. 
The preſent mode of proceſs ibid 
Appearance of the defendant 37 
If not, how plaintift may do it 


for him ibid. 

If affidavit be made of the debt 
_—_ ibid. 
Bail-bond 38 
Bail above ibid. 
Recognizance ibid, 
Bail in the country, how authoriz- 
ed to be taken | 39 
Exception ibid. 


Aſſignment of the bail-bond 1514. 


Declaration 3 40 
Venue in local actions, &c. ibid. 


Nonpros 41 
Defence 42 
Imparlaace ibid. 
Pleas in abatement 44 


General iſſues 46 
Payment of money into court 47 
| Set- 
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Set · off | Page 48 
Special pleas | ibid. 
Juſtification e 
Statute of limitations 49 
Eſtoppel, what ibid. 
The condition and qualities of a 
plea ibid. 
Rule in pleading 50 
When to plead ſpecially 51 
ee 2 888 ibid. 
Departure ibid. 
Traverſe | ibid. 
When neceſſary "Al 


There cannot be traverſe upon 
\ traverſe - ibid. 
It muſt be taken to ſome material 
point alledged 93 
When replication may confeſs and 
avoid the plea and traverſe 


| 777.4 

Of giving colour, and its end 76d. 
Rejoinder ibid. 
Surrejoinder ibid. 
Departure in pleading 54 
Novel aſſignment ibid. 
Duplicity to be avoided 55 


Proteſtation, the uſe of 
When neceſſary to be made 
| ibid. 


Iſſoe, when parties are at 56 
Iſſue in fact and in la, 57 
Demurrer | ibid. 
General or ſpecial ibid. 
Form of eg 58 
Continuance of the parties when 
neceſſary ibid. 
How demurrers are brought on to 
be argued - 00 
Conſilium and judgment in debt 
and caſe ibid. 
How iſſue in fact is to be diſpoſed 
of „„ 
Of che plea puis darrein continu- 
ance © 60 


enire and ha. corpora 61 
„ ; A 6 | 


ibid. 


When made returnable Page 62 


Record | 63 
Paſtea | ibid, 
Special verdict os ibid. 
Special caſe _ 64 
Arreſt of judgment 314. 
New trial is of antient date 65 
The grounds for it 66 
The grounds to arreſt the judg- 
ment „ "i 
Motion for new trial when to be 
| ; ibid. 
Trial by record e 
Judgments what 68 
There are two ſorts, viz. 
Interlocutory judgment 69 


Final judgment 71 
Audita querela ſeldom uſed ibid, 
Executions, the ſeveral ſorts 73 


Satisfaction ibid. 


Court juriſdiction of. Vid title 
Juriſdiction 3 
Debts, mutual 273 
| Debt 18 
Debtors. Vide Inſolvent 642 
? A 


Declaration. 


Rules of pleading founded in 


ſtrong ſenſe 192 
Rules reſpeQing e 
| | ibid. 


Matter ought to be certainly al- 
ledged 1a declaration ibid. 


So place where fact material ibid. 


The giſt, and every thing that is 
of the eſſence of action, muſt be 
ſet forth ibid. 

If not, if declaration be not ſut- 
ficient foundation to give judg- 
ment, it may be arreſted ibid. 

In pleading defendant muſt ſhew 

a a title in plaintiff 193 

Where an intereſt or eſtate com- 
mences on condition to be 


e 


. 


formed by plaintiff, c. plain- 
tf muſt ſhew it- and aver per- 
formance ; Page 193 
No greater certainty than the na- 


ture of the thing is capable of 
ibid. 


Mluſt contain ſuch certain affirma- | 


tion that it may be traverſed 

| | | ibid, 

Where the thing is well deſcribed 
court ought not be too ſtriftin 
ſcanning the words 194 
Where a thing is laid by way of 
aggravation, Qc. ibid, 
If declaration good in part, and 
bad in part the rule ibid. 
The form of declaration 2614. 
Unneceſſary length to be ayoided 
5 ibid. 

For avoiding the common bar 
N 

How to declare in covenant 76:4. 


May have plaintiff's demand ibid. 
When no waiver of bail ibid. 
Delivery before 9 197 
Of intitling and laying the day 

in declaration ibid. 
Of deelaring de bene ee 199 

f declaring in chief ibid. 


1 


g 


| 


Slander ibid. 
General ſtatutes ibid. | 
Upon judgments ibid. 
Actions are to proceed though 
no warrant filed | 198 
How to be ingroſſed, and what to 
W ibid. 
There are two ways to declare 
19 
When declaration may be amen 25 
ed | +. 
Rules of pleading objects of bre- 
„ 1.4 e 
Impertinence 196 
Variance between declaration and 
proceſs ibid. 
Waiver of bail ibid. 


When declaration may bedeliver- 
ed de bent efſs 
Of delivery when defendant fi 


ſpecial bail, or a common ap- 


earance DIET > 

Of delivering declaration where 
plaintiff enters appearance ac- 
cording to the ſtatute 200 
The ſervice of a writ after return. 


is bad; ſo if not 15 days be- 


tween the teſte and return, but 
if declaration be taken out of 
the office, it is a waiver of the 


irregularity ibid. 
Of declaring on proceſs return- 
able the laſt return 201 


The like the term after writ re- 
turnable 1 


Notes of Caſes. 


If declaration be delivered de bene 
N, on or before the appear- 


ance day, defendant to plead 
in 4 days after appearance day, 


if after, the like 4 days from 
delivery . ibid. 
What is a waiver of bail 161d. 
When rule to plead may be given 


ibid. | 


May now declare in any county, 
though writ of capias in an- 
other | 


for his declaration on proceſs 76. 
When plaintiff ſhall loſe his bail, 
if he declare differently from 


his writ 202 
Muſt be delivered to the agent in 


town ibid. 
May add a new count before the 
end of the 2d term ibid. 


Notice after declaration deliver- 


ed to plead within 8 days held 
_ good oo ny ibid. 
| | 3 B De- 


Page 1 99 | 


ibid. 


ibid. 
When plaintiff intitled to be paid 
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A declaration cannot be delivered 
againſt one of two defendants, 


How to proceed where one 1s ar- 


A capias abſolute, the plaintiff 


The like if delivered in chief 76:4. 


But in caſe it ſhould be done, no- 


How to indorſe on common pro- 
FThe like where appearance is en- 
tered according to the ſtatute2o6 | 


May apply for further time, and 
how RG! 1925 41907 If 


2 
Declaration ſhould be indorſed de 


bene eſſe Page 202 


till both appear, or one appears, 
and the other outlawed 76:4. 


reſted, and the other not 203 
Of delivering a declaration by the 
ge 5 ibid. 
If an action be brought by the ba- 
ron only, and declaration deli - 

vered, he cannot deliver one by 

the bye, at the ſuit of himſelf 


and wife ibid. 
When it cannot be delivered by 
the bye ibid, 


may declare ui tam, ——_— gh 
201d. 

Defendant bound to receive a de- 
claration by the bye ats. of 
ſame plaintiff ibid. 
Declaration delivered by the bye 
before plaintiff had declared in 
the original action; held good 


204 
How to indorſe a declaration 4 
bene efſe ibid. 


The like on ſervice of proceſsibid. 
On bailable actions, there is no 
need of giving notice of decla- 
ration delivered ibid. 


tice of ſuch declaration de bene 
= 205 


ceſs de bene oſE ibid. 


Within what time plaintiff muſt 
declare P0134 v illia. 


L 


Where he does not declare after 


* 


Muſt be demanded of the agent 
un dals! Page 207 

If no rule to declare be given how 
long plaintiff has to declare 
ibid, 


time obtained, defendant may 
ſign judgment ibid, 
Declaration for work done and 
materials found, work and la. 
bour generally, goods fold and 
delivered, money lent, laidout, 
had and received, and on an 
account ſtated 209 
The like for the ſale of horſes 


| | 21 
Againſt an executor for goods fld 

5 2 21 
For an executor x ns 
The like for the aflignees of a | 
bankrupt, for premiums of in- 
ſurance, and work done by the 
bankrupt | 218 
The like on a note, payee againſt 
the drawer 220 
The like for drawee againſt the 
acceptor, on a bill of exchange 
221 

The like on a foreign bill ſecond 
indorſee againſt the firſt indor- 
ſer | | ©7814 
The like by an attorney for fees. 
225 
The like on a bond, obligee 2 
gainſt the obligor —& 228 
The like againſt executors of an 
executrix of the obligor iii. 
'The likein debt upon a judgment 
recovered for the defendant229 
The like upon a judgment rec0- 
covered in an inferior court 230 
The like on a bail-bond agank 
the principal 231 
The like againſt one of the - 
The 


2 


E 


The like for an aſſault Page 238 
For an aſſault and falſe impriſon- 
ment $7612 2001 239 
The like in treſpaſs, for breakin 
and entering the plaintiffs cloſe 
with cattle, poaching and ſpoil- 


ing the earth, and breaking the 
tes, Oc. 240 


Declaration in replevin for cattle 


| | 241 
With reſpe& to amending, decla- 
_ rations, title Amenament, 


 Demurrer. 


What is a demurrer in law 57 | 


Demurrer confeſſes the fats as 


ſtated _ ; 309 
Either general or ſpecial 181d. 


After demurrer joined, the court |. 


to give judgment according to 
right, without regarding form, 
unleſs ſpecially ſhewn for cauſe 
BT 
Exceptions, which are not to be 
regarded, unleſs ſpeeially wow 
on demurrer ibid. 
Defendant cannot demur to de- 

| - claration in debt, becauſe it 
ſtates that he was attached in- 
ſtead of ſummoned 310 
This court never permits defend- 
ant to plead over (except );bid, 
How toingroſs and deliver it ibid. 
May amend as to form ibid. 
If plaintiff's attorney makes up 
the book, how proceed to ar- 
gument ibid. 


May fign judgment for want of 


paying for demurrer book id. 
How to proceed to argument 
| ibid. 
Formerly copies of demurrer 


| books were delivered one weale | 


before argument Page 312 
If the attorney ofeither party does 
not deliver, the other may ibid. 
Plaintiff's attorney ſhall now de- 
liver all the books two days be- 
fore argument, and two of 
which js to be paid for by the 


Counſels names to be inſerted, 
number roll, and the day of 
argument to be put on each 
book ibid. 


ration, he ſhall accept notice of 
executing an enquiry on the 
back of the joinder, or where 
plaintiff is obliged to demur to 
defendant's plea, then on the 
back of ſuch demurrer ibid. 
If judgment be for the plaintiff, 
in caſe then haw to proceed 313 
The like if in debt id 
Judgment muſt be ſigned withthe 
prothonotaries, before you can 
give notice of inquiry #bid. 


the other part, demurrer is ge- 
nerally argued firſt bid. 
But it. may be either way 76:2. 


Plaintiff's counſel to begin ibid. 
Practice as to the delivery of the 
book to defendant's attorney 


| „314 
A demurrer to the merits is an 
iſſuable plea ibid. 


Entering cauſe for argumentibid. 
No argument 4 firſt and 4 laſt 


days of term ibid. 
A general demurrer book to the 
declaration ibid. 
Joinder „ 
Demurrer to pled 25814. 


defendant's attorney ibid. 


If defendant demurs to the decla- 


Demurrer to part, and iſſue as to 


Leave was given to withdraw a 
demurrer and plead 1674. 
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Demurrer to replication Page 315 
Joinder A. ibid. 
Judgment of the court 317 
A general demurrer as well as 
pecial muſt be ſigned 15 

So a joinder 1 ibid. 
It is irregular to move for a conci- 
lium before the paper book is 
delivered --- 
After an order for time to plead 
iſſuably, may demur to replica- 
tion | 
No cauſe to be entered after the 
laſt day of argument, unleſs, 
&c. RA 
No argument the four laſt and four 
firſt days ibid. 

A general demurrer book, where 
demurrer is to the declaration 


| DES, ibid. 
Demurrer to a plea 289 
Demurrer to a replication 2614. 
Joinder 22896 


Continuance over, and judgment 
for the plaintiff 297 


Departure 54 
Detinue 22. 


Diſcontinuance, 


The definition of the word 678 
After demurrer joined and entered 
cannot diſcontinue without mo- 
tion 1 ibid. 
But before declaration may by a 
treaſury rule . 
Adminiftrator muſt pay coſts 7514. 
How t6' proceed ibid. 


Diftringas. 


Diftringas againſt a peer or mem- 
:. 531 
8 5 


ibid. 


Mortgage | 


When double rent 


le 


" WP 


The like on an original quays 
clauſum fregit . 3 
Præcipe tor ditto bid 


Doc let. 
When che rolls are to be docketed 


How to docket them 1 id, 
The form ofſeveral dockets, which 
are not made on paper as in the 
K. B. but entered in the office 
on the docket roll ibid, 
No judgment to affect lands, un. 
leſs docketed 401 


Duplicity 55. 
. Zjectment. 


The invention of this action 1s for 
the advancement of juſtice 576 
The plaintiff and defendant in ibe 
firſt inſtance, where premiſes are 
tenanted, merely nominal ibid. 
How to proceed if no tenant in 


poſſeſſion thi, 

| Defence "of 
The form of a letter of attorney 
to enter, &c, ibid, 
The leaſe 575 


If there be no letter of attorney, 
how to proceed 679 
Declaration, how it is to bein thi 
caſe and notice ibid, 
No affidavit of ſealing leaſe ve. 
ceſſary # 
Of motice to quit ih 
When requiſite and when 5 
| | ww” 

7 ib 
Half a year to a tenant at 4 


FO 
ibu 


C | 
uſtom of London Whet 


f to receive it, and left on a ledge 
f | ibid. 
$ Tenant acknowledged receipt on 
ſy a Sunday, good ibid, 
9 Lunatic "Re ibid. 
7 Tender to wife in the ſhop, tho? 
6 ſhe refuſe to hear it read, ſame 


The like rule on tenant's daugh- 
" ter, tenant having ſecreted | 
- himſelf | ibid. 
1 Service on churchwardens and | 
5 overſeers who rented a poor 
4 houſe . ibid. | 


1-H: 3 
Where there is a tenant in poſleſ. | 


Who declaration may be ſerved on 
ibid, 
How to proceed if the tenant ab- 
ſconds | „ 
In London and Midaleſex tenants to 
be told when they are to ap- 
pear, and in what time the 
motion is to be made ibid. 
Caſes relating to ſervice of eject- 
ments under particular circum- { 
ſtances "I $63 
Tender to tenant who refuſed, 
left on the floor ibid. 
As to ſecreting ibid. 
Where tenant and wife both ab- 
ſconded ibid, 
Where a perſon came in ſurrepti- 


tiouſly | ibid. 
Declaration tendered throvgh a_ 
window ibid. 
Service on wife 584 
Wives ibid.” 
Where tenant abſconds ibid. 


Delivered to a daughter owned 
by tenant „ 
Tendered to wife on the premiſes 
through a window, ſhe refuſed 


being left, held good 585 
Copy ſhewn to the wife who took 
It and read it ibid. 


ſion, how to proceed 7 5 | 


\ 


1 -£ 


All ejectments muſt be delivered 


before eſſoign day Page 2 
Country | ibid. 
If in country ejectment, and the 
notice be to appear in Eaſter or 
Michaelmas term, motion muſt 
be made in the /ame term the 
notice was made to appear in, 
or no rule | ibid, 
Declaration in ejectment on one 
demiſe 3 = 
ati uble demiſe 
Declaration on D 


8 588 

How the premiſes are to be in- 
ſerted 5 589 
In what county to be brougbt 
ibid. 


So exact adeſcription as in a præ- 
cipe not neceſſary ibid. 
Day of demiſe Adi. 
Ejectment on demiſe of heir 590 
If the leſſor of plaintiff's title ac- 

crues in vacation, yet you may 


term 
Within what time to be brought 
How to move for judgment 591 
Within what time motion for 


Relates only to tenants in poſſeſ- 


ſion | W 
And not on a vacant poſſeſſion 
Country ejectments ibid. 


How to move for julgment 76id, 


Affidavit of the ſervice ibid. 
Before whom to be ſworn 114d. 
If wife ſerved | ibid, 
How to ſign judgment ibid, 
Of amending declaration 592 
Term may be enlarged ibid. 
No amendent till appearance 

made in the parcels ibid, 


| 


Of the appearance 93 


B 3 For 


deliver declaration of the laſt 
| ibid. 


judgment muſt be made 7bid. 
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1 „ 
For lands in antient Jemeſne 
7,408.0 Page 593 
In town ibid. 
Country ibid 


Secondary to ſhew his alphabeti- 
cal paper of ejectments 594 


The tenant is not obliged to ap- 


indemnified 
ibid. 
How to appear for the tenant ibid. 


\ pear although 


Conſent rule ibid. 
How to defend for part 595 
Præcipe for appearance 6 


Appearance to be entered and 
common rule marked by fila- 


ver | ibid, 
Plea | ibid. 
Of appearance by landlord 597 


Who ought to be admitted 25:4. | 


Affidavit of the ſervice 76:1. 
Before whom to be ſworn 496 
If wife ſerved ibid. 
Landlord - impowered to make 

himſelf a defendant ibid. 


Heir 598 
Moft add landlord to tenant to 
defend ibid. 
'The reaſon of the judgment a- 
— the caſual ejector, where 
and lord is permitted to defend 
without tenant ibid. 
The landlord is to enter into the 
common rule by conſent, and is 
to be conſidered in all reſpects 


as tenant in poſſeſſion ibid. 
For part ibid. 
How to defend for the landlord 
| £9 
Rule bid. 


If landlord is made defendant, 
plaintiff muſt prove defendant's 
tenant in poſſeſſion 600 

Motion for leave to take out exe- 
cution, abſolute in the firſt in. 
ſtance ibid, 


If landlord does not ; pelt at 


Of ſtaying proceedings till coſts be 


If defendant does not confeſs 


. 


the trial to confeſs age 600 
How to proceed to trial afler ap. 
pearance and plea ibid, 
Iſſue | | bot 
Infant leſſor if required muſt 
name a guardian for coſts bid, 
Record ibid. 
New trial . 
Attachment in the firſt inſtance 
not delivering poſſeſſion ibid. 


paid of a former ejectment 602 
In caſe of nonſuit for not con- 
feſſing, how to proceed 60 
How, if verdict for defendant if 
If plaintiff be nonſuited on the 
merits, he may pay the colts to 
which defendant he pleaſes ib. 
If 2 be 5 verdict for plaintiff, 
e may have a ca. /a or þ. fa. 
for the coſts 5 2 1 
If leſſor dies befote commiſſion 
ay ibid. 

If there are ſeveral defendants, 
and ſome appear and confeſs, 
and others do not; how the 
poſtea ought to be in dorſed 604 
One defendant confeſſed verdi 
againſt him, the others did 

5 ä 101d, 


how to proceed ibid. 
Judgwent by ail dicit ibid. 
Writ of poſſeſſion bo 


5 

Ejectment for 5-8ths, ſheriff gave 
poſſeſſion oß the whole, tenant 
ſhall be reſtored to z-5ths, 606 


Writ of poſſeſſion and þ. fa. for 
Retraxit 607 


Attornment of the tenants 1044, 
Writ of poſſeſſion on two ſeveril 
„ ibid, 
Proceeding on the Stat. of 4 

* nr 


19 


E t 1. 

The tenant may apply to pay rent | But if ſherifF levies goods, and re- 
— ond colts”. © Page 611 | turn nibil on the land, a ca. a. 
If leſſee file bill he mult bring may iſſue Page 460 
money into court ibid., What ſheriff to do on an elegit 

How to prepare ejetment 7bad. | | „ 

Affidavit to move for judgment | Z/ezgit in debt 40401 

ö „„ ibid, | The like in caſe _ ibid. 


low to move for judgment 612 
If tenant appears, and pleads, 


what proof requiſite ibid, 
Tender of rent before ejectment 
delivered, good ibid. 
Of procceding to recover by a 
_ mortgagee | 613 
How mortgagor may apply to ſtay 
the proceedings . sid. 


Mortgage and two bonds ibid. 
Where there are two or more 
mortgages, court will not com- 
pel a redemption of one only 
22 | ibid. 
Final judgment after verdi& for 


the plaintiff 614 


Judgment of a retraxit ibid. 
How to recover meſne profits, and 
from what time 15 
The proof in ſuch action 616 
Jury, in their giving of damages, 
are not confined to the mere 
rent „ 
Tenants in common may have 
this action | ibid. 
Cannot pay money into court 
5 ibid. 

Action may be brought pending 
error ſor the meſne profits, and 
plaintiff may proceed to aſcer- 


tain the damages ibid. 


| Defendant by judge's order held 
to bail in ſuch action ibid. 
How to remove an ejectment 
from the Mayor's Court, Lon- 
don 617 


I the lands are extended, can 
have no other writ 460 | 


A man may award on the roll as 
many elegits as he pleaſes, and 


execute all, or any 462 
But an actual writ ought to be 
ſued out 8 ibid. 
Proof to ſupport ejectment after 
this writ e 
Error. x 
The nature of the writ 704 ; 


No certificate or return of error 
to be made until ſome error be 


notified to one of the juſtices 


| ibid. 
When the record is removed 161d. 
When not „„ ibid. 
Action pending error ibid. 


Error 1s not a ſuperſedeas from 
ſealing, but delivery to the clerk 
of the errors 705 


No perſon can bring error, if he 


was not party, or privy to the 
record ibid, 
If a writ of error bears ee be- 
fore judgment, it is good ibid. 
It cannot be brought 
years ibid. 
If brought in C. B. it muſt be re- 


turnable in the K. B. ibid. 


If error be brought where pro- 
ceeding by bill muff be return- 
able on a day cercain as well as 
the ci. fa. guare, Fc, ibid, 


Præcipe for the writ ibid. 
How to get writ ibid. 
And allowance ibid. 


If bail is required, it muſt be put 
. in 


| 
| 
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| 
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How to put in bail 


How to juſtify 


1 0 


| in in 4 days next after delivery | 


Page 706 
ibid. 
Writs of error to be forthwith 
brought to the clerk of the er- 
rors, or no ſtay of execution, 
and bail in 4 days ibid. 
Bail to be perfected in 4 days 10. 


to clerk of errors 


Exception to be within z20 days 16. 
Court refuſed to give time to per- 


fect 707 
What notice of juſtification 18 re- 
quiſite ibid, 


Notice of juſtifying bail ibid. 


If rule for better bail be ſerved in 


vacation, muſt juſtify before a 
Judge | 
ibid. 

Rule to tranſcribe 708 
How plaintiff's attorney in error 
to proceed | ibid. 
A laudable thing in Mr. Hough to 
expedite the tranſcript ibid. 


Ho defendant's attorney in error 


is to proceed, when his original 
is not procured in time to ob- 
tain it | ibid, 
If ranfcipt not paid for, execu-' 
tion to iſſue . 
Though the record is not tranſ- 
cribed, yet bail in error liable 76, 
Petition for original 70 
If the want of an original is af. 
ſigned for error, and it appears 
all the proceedings are of the 
ſame term wherein the original 
3s returnable, ſuch an original 
- warrants theſe proceedings, let 
© It be of any return of the ſame 
term; but an original of the 
term wherein the final judg- 
ment was given will not war- 
rant it, if there have been pro- 


ceedings in the term before en- 


tered 


i 710 
| Maſter of the rolls will not grant 
G 2 1 


ibid. 


# *. 


an original, but upon payment 
of coſts ; therefons Loc, — 
tender them | 


how to proceed on ibid, 
Defendant's attorney is to pro- 
ceed to pet errors aſſigned by 
e 711 
Of the return 
Where writ of error is amended 
in B. XR. new bail ſhall be 


given on the amended writ in 


. | ibid, 
Conſent to confeſs judgment on a 

ſecond action, till a writ of 
error determined on the firſt 


does not prevent error being 


brought on the ſecond 5712 
In what caſes bail is required in 
error 


ment founded on a prior judg- 
ment 5 ibid. 
Nor on bail-bond ibid. 


Nor on a recognizance of bail by 


default | ibid, 
Bound for debt and cofts 
In actions for not ſetting forth of 
titles, nor on the caſe, trover, 
Sc. bail after verdict iii. 
Double coſts | 
Not to extend to popular ations), 
No execution to be ſtaid after ver- 
dict in any perſonal action un- 
leſs bail | ibid, 
But not to extend to an executor, 
c. nor action popular, nor to 


action penal 714 


Bail in error in dower and eject- 


ment | ibid, 
Ought to be in the value of two 
years rent ** 
Cannot be put in before a com- 
miſſioner ibid. 
Plaintiff did not put in bail in 
| L error, 


der Page 710 
If plaintiff's attorney tranſeribes, 


ibid. 


e 
What ſum to be bound in 713 
Bail not requiſite upon a judg- 


ibid. 


Jt 


1 Bn 


error, the plaintiff below not 
having taxed coſts, he might 
have compelled him to do it, 
by applying to ſtay the exe- 
cution | Page 714 


Executors, where the judgment is 
4s bonis propriis, mult put in 


bail, but otherwiſe if againſt 
teſtator SC 715 
In error after verdict on a /c. fa. 
againſt ball, there muſt be bail 

8 . 
Bail ſhall be given in debt upon 
the judgment againſt the prin- 
pal, tho' a writ of error 
brought, if no bail in the ori- 
ginal action A. 
Pracipe for original in caſe to 
- warrant the judgment #716 
— in debt. 
— — in debt a- 
gainſt an executor ibid. 


— - AE covenant 


IE, ibid. 
Fines on originals ibid. 
Præcipe in account 717 
If a bailiff | ibid. 
If bailiff and receiver ibid. 
—— detinue ibid. 
— annuity ibid. 

Eſcape Warrant. 


If priſoner be taken on an eſcape 


warrant to be declared againſt 


in two terms 629 
Eoign. | 

The firſt return of every term is 

properly the firſt day of every 

term, and thereon the court 

1s to take eſſoigns n 


Efoppel 49. 


Of the ſeveral forts 


| Teſte and return 5 bots 


Executions. 


It 18 a judicial wri 8 +4 
Of the ca. ſa. : | « * id. 


Fi. fa. | | ibid. 
Elegit 17 ibid. 
Ca. /a. into what county it iſſues 
= BA VV 
ow ingroſſed . 
If it be levied in debt, 1 
dorfement t © bad 
How in caſe ibid. 


Cannot be two at ſame time 1574. 


Sheriff muſt return firſt fl. fa. be- 
fore a ſecond, i he levies ibid. 
Aliter if no levy ibid. 


An elegit may be had after f. fa. 


ibid. 


Executions to be ſued within a 


year and a day ibid. 
If taken out and returned, may 


« ſue out execution after year 


and day | 446 
Ca. /a. in debt 14. 
— in caſe ibid. 
——— in covenant 447 
— ejectment „ Mi. 
— — treſpaſs and aſſault 7bid. 
— — replevin ibid. 
| ——— treſpaſs | | ibid. 
— — for words ibid. 
For the defendant 48 
On a nonſuit ibid. 


Ca. ſa. in a penal action ibid. 


For an adminiſtrator in debt 


5 9 ili. 

After a /ci. fa. 449 
How to ſue out a feffatum, and 

when requilite  #bid, 
Teft. ca. /a. ibid. 
Ca. ſa. amended ibid. 
Fieri facias, when it lies 450 
How to be ſued out ibid. 


How 
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Hou to teſte it in term and vaca- 


tion ö Page 450 
Goods bound from the delivery of 
the writ ibid. 


How to ſue out a ſecond execu- 
tion if the firſt levies only a 
part 5 ibid. 
A fraudulent i. fa. executed, a 
H. fa. at the ſuit of another to 
be preferred 451. 
Sheriff who begun the execution, 
ſhall end it +: $088 
When neceſlary to have a wendi- 
tioni exponas | ibid, 
Fi. fa. againſt one partner, ſheriff 
may take the goods of both, and 
the vendee ſhall have a moiety 
in common ibid. 
If a man die in execution, may 
have a fl. fa. orelegit ibid. 
Execution does not abate by 
- - plaintiff's death, but ſheriff 


may fell ibid, 

If after verdi&t plaintiff dies, 
ibid, 

If defendant dies ibid. 


Intereſt and coſts, when to be 
iven 


A 452 
Teſt. after ff. Len executed held 
e 


- bad, before ſheriff returned the 
- firſt writ | ibid. 


The landlord muſt give the ſhe-. 


riff notice ibid. 
Fi. fa. in caſe ibid. 
The like in debt ibid. 
After a /ci. fa. 453 
The like in aſſault mr 
— Covenant . ibid. 
— ejetment ibid. 
— the teflatum : ibid. 
eftatum fi. fa. in caſe 
2 46 debe -- 4.4 2 
Non omittas fi. fa. | ibid. 


Fi. fa. for the reſidue, in debt ib. 
Yeft, fi. fa. into Durbam in caſe 


455 


2 * . 


Fi. fa. de Boni: ecclęſialtit 


Page 456 | 


Fi. fa. againſt an executor, where 


he confeſſes the debt of the 


teſtator 457 
Fi. fa, againſt an adminiſtratrix 
in debt ibid, 
The like againſt an executor 458 
Fi. fa. for defendant's coſts in caſe 


Fi. fa. for coſts on a nonſuit 459 
Venditioni exponas ibid, 


Elegit | 60 


460 
If goods taken they are not ſold 


but appraiſed ibid. 
If the goods be not ſufficient, 
then a moiety of the lands to be 


delivered _ 1" 0d; 
If lands be extended ibid. 
Sheriff's du ibid. 
Elegit in debe 461 
The like in caſe | ibid, 


May award as many elegits on the 


roll as you pleaſe, and execute 


all or any 462 


Proof neceſſary to ſupport an 


ejectment on an egit ibid, 


9555 Executors. | 
When all muſt be joined 25 
Exigent. Vide Outlawry 541. 


Fieri facias. Vide Execution 450 


Fines, 


Fines payable to the king on ori- 
ginal writs _ 716 


Formeden writs of 29 
' Frauds ſtatute of 15 


General 


Hand khnwas 


Py - N 


General Iſſues. ' 
ed for 
Page 292 
Need not be ſigned by a ſerjeant 
** 
General iſſue of non aſſump/it ibid. 
Non eff factum to an action on 
bond <> ibid, 
Nil debet „ 
The like to a gui tam action ibid. 
Nen aſſumpfit by an executor 293 
To an action in detinue for a leale 
| ibid. 
ibid. 


What purpoſe calculat 


Not guilty in treſpaſs 


| | ibid. 
— in caſe bid. 
Non aſſumpſit, and a ſet- off ibid. 


Habeas Corpora Juratorum 365 


For a ſpecial jury 367 
For a view > ibid. 
Habeas Corpus. 


* 


No habeas corpus lies for an ene- 
my priſoner of war 649 
Of the writ of ha. corp. ad ſubji- 
ciend. | + Sits 
The great delays originally made 
in granting the writ, and mak- 
Ing return —Uö 
This oppreſſion gave birth to the 
famous ha. corp. act 650 
An attachment lies for not obey- 
ing it ibid, 
How to remove the body from 
the cuſtody of the ſheriff on a 
K. B. proceſs to the Fleet ibid. 
If in an inferior juriſdiction ibid. 
If in cuſtody on proceſs out of this 
court f 651 


Soi p. 


1 #2. 
. | | Ha. 


in treſpaſs and aſſault | 


Ha. corp. to remove the cauſe 


How to ſue out 4a. ibid, | 


| 


corp, to the ſheriffs of Londen 
Page 651 

Any judge may commit, though 
directed to the chief j uſticei bid. 
How to proceed after return got 


from the ſherifff bid. 
Fees due to the ſheriff 652 
Ditto Palace court © ibid. 
Fees in the country ibid. 


Defendant in cuſtody, not to be 
diſcharged till bail perfected 76. 
No ſuit to be removed from an 


4 


inferior court, unleſs writ be 


delivered before ifſue or de- 
murrer joined ibid. 
A ſuit once remanded, ſhall never 
after be removed 653 
No cauſe tobe removed, if debt or 
damages laid in the declaration 
do not amount to 51. 
Not to be allowed after one of the 
jurors ſworn ibid. 


No cauſe under 10. to be re- 


moved into a ſuperior court, 
unleſs bail be given for the 
debt, 6c . ibid, 
If judgment be obtained in the 
inferior court, and the de- 
fendant cannot be found, how 
to proceed ibid, 
Upon what condition execution 


ibid. 


ſhall be ſtayed upon any writof 


error, &c. for reverſing judg- 


ment given in an inferior court, 
10l. ; 


where damages are under. 
| 054 

655 
How to proceed before allowance 
by the judge below ibid. 
How to proceed after allo 
How to proceed on the part of 
the defendant 656 
Bail-piece ibid. 
Recognizance of bail, where 
debt above 100. ibid. 


14 


wance 


1 


If under 10/. Page 656 
When bail is put in, how to pro- 
cee 657 
Notice of bail ibid. 
If plaintiff does not like the bail 
put in, how to proceed ibid. 
Rule for better bail muſt be ſerv- 
ed in twenty days after it's put 


in | ibid. 
Notice of juſtification 658 
Two days neceſſary ibid. 
How / to juſtiſ - ibid. 


If added, and to juſtify, to purſue 
the rule of M. 20 Geo. 3. ibid. 
Rules concerning bail on 4a. corp. 
: — 4 
When intitled to a procedendo for 
wWoant of bail being put in 659 
When for want of juſtifying 1874. 
Bail taken on a habeas corpus to 
be filed within four days after 
twenty days ibid. 
Bail taken of perſons in cuſtody, 
the judge's cletk to deliver the 
bail piece to the prothonotary 

| ibid. 
If there are more cauſes than one 
returned, bail in that caſe muſt 
be put in for the whole 660 
Cannot mon pros | 
How to declare, and within what 
time 
The declaration ibid. 
If the cauſe be removed out of the 
courts of Canterbury, Ic. where 
the venue is to be laid ibid. 
When to plead ibid. 
Defendant was arreſted, and be- 
fore removal of the plaint mar- 
ried, and afterwards pleaded 
coverture, plea ſet aſide 161d. 
If cauſe be removed after inter- 
locutory judgment procedendo 


ordered. But K. B. differs ip 


- > 28 EEE ibid. 
If the cauſe is maintainable only 


ibid. | 
ibid. | 


in court below, cannot remoye _ 
WE ; Page 6( 
Cannot remove the __— 
brought againſt a feme ſole 
trader ibid. 
If the action be in the courts of 
London in deht, and the cauſe 
is removed after an attachment 
diſſolved, how to proceed if 
the action cannot be main. © 
| tained in the ſuperior courts 


ibid. 
Procedendo ibid. 
Surrender ibid. 


Directions to inferior courts. Vide 
my K. B. Practice 547 
The uſe of the writs of ha. corp. 
ad teftificand. and ha, corp. ad 
ſatisfaciendum 662 
Ha. cor. ad ſatisfa-iend, in caſe 


3 3 
— in debt ibid, 
How to charge a priſoner in exe- 

cution in the Fleet ibid, 
Roll to be in court ibid, 


Hundreders. 


Proceedings againſt them upon 
the ſtatute of hue and cry 692 
Before action brought, bond muſt 
be given before the ſheriff io 
high conſtable for coſts. 8 Geo. 
8. „ 18. e ibid. 
High conſtable to be ſerved with 
proceſs, who is to give public 
notice the next . 
25 101d. 
High conſtable to appear 1514. 
If judgment is given againſt the 
| hundred, the ſheriff to ſhew the 
writof execution to two juſtices, 
who are to tax and levy the 


charges 093 
0 


days after collection Page 693 
How conſtable to be reimburſed 


3 ibid. | 
As to wen. fac. . >; 
There are three ſorts 256 


If the writ be returnable the laſt | 
return of the term, defendant 


entitled toan imparlance 257 
If of any other return, and plain- 
tiff does not declare four Hay, 
fore the end of the term, he 1s 


intitled to an imparlance 181d. 


If writ be returnable in Michael- 
mas term, and plaintiff- does 
not deliver or file declaration 
before the efſoign day of Hilary, 
defendant 1s entitled to an im- 
parlance „ 
When may have a ſpecial impar- 


lance ibid. 


Ifdefendant intitled to an impar- 
lance and he demur, it is a 
waiver ibid. 

A plea to juriſdiction cannot be 

. pleaded after appearance by an 
attorney | ibid. 

There cannot be any neceſſity for 
a ſpecial imparlance, as the 
plea may beintitled of the ſame 
term the declaration is of 237 


Imparlance upon particular cir- 


cumitances are diſcretionary in 


the court 5 
Infants. 

An infant by the common law 

1 N 68 

Ditto by the civil law & ibid. 


T 


he money to be paid within ten 


In what caſes he is liable, and in 
what caſes not Page 566 
If warrant of attorney be given by 
an infant and another, court 
will order the name of the in- 
fant to be ſtruck out id. 


How to proſecute for an infant 


| | ibid. 
How if joined with others ibid. 
If an infant appears by attorney, 
it is error ibid. 
An infant diſcharged from exe- 
cution having given a warrant 
of attorney ibid. 
If an attorney undertakes to ap- 
pear for an infant, he muſt do 
it by guardian — 
If infant does not appear by guar- 
dian, how to proceed 76d. 
If an infant be ſerved with pro- 
ceſs, the court will make him 
appear by guardian 568 


An infant, if ſhe lives with her pa- 
rents, cannot bind herſelf to a 


Before declaration a guardian 
muſt be appointed ibid. 


proſecute ; 569 
Affidavit e $79 
How to get it completed #614.. 


The form of the declaration ibid. 
Venire and ha. corp. ibid. 
Peticion to aſſign a guardian to 


How to get it completed 


attorney, and 
finds it out, how to proceed 
"IS 

If he does not appear by guardi- 
an, how plaintzf is to proceed 


How plaintiff is to apply #bid. 
ſtranger for neceſſaries 26g. 


Petition to aſſign a guardian to 


defend | $7/ 
ibid. 


Plea of infancy per guardian ibid. 
| If infant appears and pleads by 
the plaintiff 


in vacation ibid. 
| | | : © Infanc 
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Infant plaintiff not liable to coſts, | 
but prochein amy is Page 572 

But infant defendant is,although 

be names a guardian sid. 


| 
Inguiry. 


After interlocutory judgment 
and award of inquiry the 
Plaintiff becomes bankrupt and 


afterwardsin his own name the | 


inquiry is executed, it is good 
without ci. fa. 413 
After defence on inquiry, the de- 
fendant not allowed to take 
advantage of the declaration 

| 3 
Court will not ſet aſide an 3 
on account of irregularity of 
notice, or time, if an attorney 
attend on part of the defendant 
Ree ibid. 
When 8 days notice requiſite 415 
Sunday when to be counted one 
ibid. 
Term's notice if no proceedings 
for 12 months ibid. 
When 14 days notice ibid. 
Eight days in country cauſes 416 
Continuance 2 days zbid. 
Where notice to be given to de- 
feadant, or left bid. 
Where the plaintiff concludes ad 
patriam and gives notice of 


= trial on back of pleadings, de- 


fendant obliged to accept notice 
of inquiry from the time notice 
of trial was given; but in this 
caſe, notice of the day, hour, 
and place ſhould be given 767g. 
If defendant demur to declarati- 
on, he ſhall accept of notice of 
inquiry on the back of the 
joinder, or where the plaintiff 


is obliged to demur to de- 


2 


| 


* — 


p 


fendant's plea, then on the 


back of ſuch demurrerPage416 — 4 


Upon an iflue of aul tiel record, 
notice may be given of execut- 
ing inquiry on the bock de- 

| livered 11 419 

Notice of inquiry given to a de- 


fendant when his attorney is 


known, not good, if not 


known, is good 416 
Notice to be confined to two hours 
8 41 
Notice at 11 good id 
But between 11 and 2 bad bid. 
Notice to be certain ibid. 


Notice of inquiry for London ibid. 
8 Midalgſer ibid. 
country ibid. 
Countermand two days exclufive 
if in rown, and within forty 
miles, fix days, if above 418 


| Continuance twodays notice, but 


cannot more than once in a 


term ibid. 
Notice of countermand ibid. 
Notice of continuance 7bid. 


Defendant may have coſts for not 
executing inquiry in the ſame 
manner as for not going to 
trial ibid. 

Notice to two defendants ibid. 

Irregularity of notice cured by 
making a defence ibid, 

If the demand appears on the re- 
cord, no need to execute 10- 

__ quiry 15+ 2449 

Evidence on a note or bill 76ia. 

If either party attend by counſel, 
notice | ibid. 


Writ of inquiry ibid, 
Subpana | 420 
No rule for judgment 421 


An inquiry taken before two ſhe- 
riffs extra, not good bid, 
If final judgment be not ſigned, 
may be moved to ſet alide 
| inquis 


inquiſition on the 6th day 
e Page 421 
Inquiſitions to be left in the of- 
fice on ſigning judgment 422 


When inquiry returnable, how 


to proceed ibid. 


| Defendant may have a rule to be 


preſent at taxing coſts 1614. 
Writ of inquiry bid. 


Inquiry before Chief Fuſtice. 


How to. apply 425 
Notice to be given ibid. 
Affidavit to apply 426 
Rule to ſhew cauſe 427 
Affidavit of ſervice ibid. 
The notice — 
Evidence on an enquiry 363 


Inquiry againſt an attorney 436 


Inſolvent Debtors. 


Adebtor charged in execution for 


a ſum not exceeding 100/. may 
apply to the court to be dil- 
charged 9 642 
And may petition and give notice 
fourteen days before the end 
of the firſt term next after ſuch 


priſoner ſhall be charged in 


execution : ibid. | 
Affidavit of ſuch notice ſo deliver- 


ed to be made, and delivered 
with petition, upon which a 
rule is to be made for him to 
be brought up 643 
Creditor diſbelieving oath, pri- 
ſoner to be remanded 1614. 

e new act extends this to 2o0/. 

To be di oft 
o be diſcharged on an attach- 
ment, and for coſts and com. 


 Capiend, | ibid, | 


Am + 4. 
| If by negle& priſoner does not 


petition, how to proceedP. 644 
Interrogatories may be filed ibid. 
Not to extend to a debt due to the 


crown 5 ibid. 
The notice EE 
Schedule - 645 
Petition ibid, 
Affidavit to annex 646 


Afidavit of ſervice of notice 647 


of ſeeing gaoler ſign 


RIS Sa 
How to proceed ibid. 
Afſidavit of ſervice of rule 76:7. 
If at aſſizes how ibid, 
Cannot bring up a priſoner more 
than twice 648 


Plaintiff's attorney cannot ſign a 


note for his groats ibid. 
ObjeRions to the ſchedule in point 
of form, to be made the firſt 
e ibid, 
The note EE ibid, 
If plaintiff cannot attend 7#bid, 


Interrogatories. 


How to apply to examine a wit- 


neſs in term time upon inter- 
rogatories 374 


How in vacation ibid. 
If the cauſe of action ariſes in Ja- 


4a | 


| 375 
After rule made how to proceed 


ibid. 
The form of interrogatories on 
behalf of plaintiff ibid. 


The like on behalf of defendant 


NE 3 
If the witneſs does not go after 
being examined, and trial 
comes on, his depoſition ſhall 


not be read v 14.1; de - - 
Afﬀidavit to ground a motion for 


the witneſs to be examined 7b. 
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Nie. 


When defendant's plea concludes 
to the country iſſue, may be 
made up immediate Page 318 
But contra if plaintiff's replica- 
tion only concludes to the 
country 
Plaintiff added the ſimiliter to 
the replication delivered the 
iſſue to rejoin with notice of 
trial to defendant's attorney 
who received it, but did not 
Pay the iſſue money. Plain- 


tiff's attorney ſigned judgment | 


without giving a rule to rejoin, 

__ and held regular ibid. 
Iſſue to be paid for on demand 

ibid. 

How to make up the iſſue 319 

If more be charged for iſſue than 

ought to be, need not be paid, 

but muſt pay the real ſum due 

| ibid. 

Defendant's attorney to pay for 


the iſſue, and alſo for entring | 


appearance according .to the 
ſtatute | ibid. 
If a priſoner pleads in perſon, he 
is not to pay for iſſue, aliter if 
he pleads by attorney. ibid. 
In country cauſes, iſſue to be de- 
livered in town | ibid, 
If even agreed to be delivered to 
the country attorney, and has 
been afterwards tendered tc the 
agent in town, and not paid for 
by him, judgment was held 
regular - ibid: 
But where pleaded by the country 


attorney, and if not paid for by | 


him, judgment may be ſigned 

5 320 

Attorney to enter warrant on re- 
cord c | ibid, 


ibid. | 


When warrants of attorney are to 
be filed Page zo 
Defendant's attorney, on receipt 
of iſſue, to pay for filing war- 
rant 8 ibid. 
Plaintiff to file his the term he 
declares, and defendant the 
term he appears, but now let 
alone till iſſue entred or judg- 
„ ibid. 
If attorney is not to be found, 
the iſſue may be left in the of- 
A ibid. 
How the practice of this court is, 
to make up the iſſue by origi- 


nal ibid. 
Iſſue where there are ſpecial 
pleadings 322 
Where there are two or more iſ- 
ſues, how to make up the 
iſſue ESR ibid. 


How to make up iſſue where 
the defendants plead 8 
ibid. 
How againſt two defendants, and 
the one lets judgment go by 
default ibid. 
Iſſue in a county palatine 323 
Welſh iſſue | 324 
If there has been a pleain abate- 
ment, and a re/pondeas ouſter 
awarded, how to make up the 
iſſue | ibid. 
How when the ſheriff is a hoy 
1014, 
All iſſues are to be entred of the 
term they are pou ibid. 
When rule may be given to enter 
in town 


325 

How to get time to enter ibi. 
How to enter, to prevent a ven- 
A b ibid. 
Warrant of attorney for pm | 
101d. 

The like for the n 
ö | 151d. 


Joi nd 


| 


Joinder of action 23 
Toint-tenants 25 


Judges and Officers of the Court. 
© Formerly the king uſed to fit in 


perſon Page 74 
Power delegated to judges ibid. 
His majeſty ſuppoſed to be pre- 

ſent in his courts 5 
Judges are to determine the law, 

the jury the fact 156i. 
Four in number ibid. 


Formerly their commiſſions were 


durante bene placito, afterwards 
guamdieu ſe bene gefſerint, now 
during their good behaviour, 


notwithſtanding any demiſe of 


the crown ibid. 
Salaries + 76 
The preſent judges / ibid. 


If action be brought againſt a 


judge of record for an act done 
in his official capacity he may 
plead he did as judge of re- 


cord ibid. 
The oath N ibid. 
Officers of the court ibid. 
Cuſtos brevium - oy 
Prothonotaries ibid. 


Attendance that they give 1614. 


decondaries ibid. 
Their duty : ibid, 
Clerk of the judgments - 78 
— — dockets ibid. 
— reverſals ibid. 

Clerk of the treaſury 79 
— jurats ibid. 

Treaſury keeper. ibid. 


Filacers of the ſeveral counties 


| ibid, 

Rule reſpecting their office 80 
hat writs to make out 81 
To take ſpecial bails ibid. 
Clerk of the warrants ibid. 


TR * 2 


Clerk of the eſſoigns 
— — juries 
— return office, and of- 


. * fines, Cc. 2 oo 
Return of writs of covenant 1814. 
Clerk of the king's ſilver 83 


| Judgment, arreſt of 66. 392 


This jodgment is ſigned in every 
caſe where damages are to be 


If in debt it is final ibid. 
When to ſign it ibid. 
The ſtanding rule ibid. 
If ſigned too ſoon may be ſtruck 

out ibid. 


Af defendant pleads muſt take de- 
claration out of the office 412 
On an order for time till Monda 
cannot ſign judgment till Tueſ- 
day afternoon ibid. 
If a ſham plea is pleaded, after 
an order for time, may ſign it 


ibid. 
EY 


Page $2 mh 
ibid, 


ice for inrolment of writs for. 


Chirograph ibid, 
Exigenter © ibid. 
Superſedeas "Mg; 
Outlawries x ibid. 
Seal office „ 
Clerk of the errors ibid. 
Judge's clerks ibid. 
Aſſociate ibid. 
Marſhal ibid. 
Cryer ibid. 
Proclamator ibid. 
Court keeper ibid. 
Porter ibid. 
Warden of the. Fleet  7#6bid. 
Clerk of the papers to ditto 86 
Tipſtaffs | ibid. 
Officers of the circuit 108 


Judgment by Default and Enquiry, 


given, and is interlocutory 411 
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How to ſign interlocutory judg- 1 
ment | : 1 


How final | ibid, 
If the judgment is figned, and is 
irregular, motion to ſet it aſide 
muſt be tauo days before execu- 
tion of inquiry ibid. 
If in notice of declaration 413 
A regular interlo.utory judgment 
may be ſet aſide if defendant 
has merits _— 
If it is ſigned irregularly, how to 
proceed to ſet it aſide ibid. 
W hat the affidavit 1s to contain 


| ibid. 
If plaintiff becomes bankrupt af- 
ter the judgment ibid. 


After defence made on inquiry, 
the defendant not allowed to 
take advantage of a miſtake in 
the declaration 414 


Court will not ſet aſide enquiry 


if an attorney attends on the 
part of the defendant #760. 
If ſet aſide, muſt be a new in- 
groſſment, after judgment is 
ſigned how to proceed ibid. 
Cannot move to ſet aſide inter- 
locutory judgment laft day of 


term 415 


Notice to be for executing in- 
quiry in London or Middl:/ex 
and defendant reſides above 40 
miles 14 days ibid. 


Eight days in country cauſes 416 


Continuance ibid. 
Where notice 1s to be delivered 
to the defendant, or left at his 
laſt place of abode ibid. 
Where plaintiff concludes ad p 
triam, defendant is to accept 
notice of inquiry from the time 
notice of trial was given ibid. 
So if he demur to declaration 26. 
Notice to defendant if attorney is 
known, not good, aliter if not ib. 


Upon an iſſue of nul tiel record 
notice may be given on the 


bock, as well as on a joiner 


| | Page 
Notice of enquiry at *. 840 
6 ibid. 
But between 11 and 2 bad 1314. 
Notice to be certain ibid, 
Notice of inquiry for London 
55 ibid. 
— | for Middle. 
ſex ibid. 
for the country 
| | | ibid. 
Countermand ibid. 
Continuance nl ibid. 
The notice of | ibid, 


Of colts for not executing ibid, 
Notice in a joint action muſt be 


given to both ibid, 
Irregularity of notice cured by de- 

fence ibid, 
When no need of inquiry 419 
Evidence | ibid, 
The writ of inquiry ibid. 
Subpena _ = hy© 
If taken before two under ſherifis 

extra will be ſet aſide 421 


If final judgment be not ſigned 
may move to ſet aſide the in- 
quiſition on the ſixth day ibid. 

Inquiſition to be left in the office 
on ſigning judgment 422 

When inquiry returnable, how 

. $0 proceed ibid. 

f no proceedings for 12 months 
ibid. 

Entry of an interlocutory judg- 
ment 1-097 


Fudgments, Anal. 


The clerk of the judgments, pro- : 
per officer to draw and enter 


chem 2 
The 


E oo 


vides roll 


Page 437 
Entry of interlocutory judgment, 


The prothonotary pro 


inquiry and final judgment | 
— ibid. 


thereon | 
Judgment by confeſſion in caſe 
oa K 438 
by nil dicit in debt 439 
by cogn. in debt 1614. 
By cogn. actionem on bond 11d. 
By non ſum inform. in debt 440 
By cognovit againſt an admini- 
--firator | ibid. 
The like in caſe ibid. 
Judgment on demurrer to the 


replication. 441 
Judgment as in the caſe of a non- 
ſuit | 442 


Judgment on a replication of 
nul tiel record, on a rule given 


to produce ibid. 

Judgment after a rerraxit of the 

plea Wo ibid. 
Jurata. 

Jurata for Middle/ex 9 

London ibid. 


ibid. 


Juriſdiction of the Court. 


Has juriſdiction to try real ac- 
tions, as well as perſonal 3 
May grant prohibitions to keep 
as well temporal as ecclefiaſti- 
cal courts within their bounds 
| h | ibid. 
Actions may be removed here 
from inferior courts by habeas 


&c 


corpus, may punith its officers, | 


K. 5 
Cannot hold plea under 407. 
8 Page 4 
Actions perſonal if plaintiff does 
not recover 40s., no more colts 


E 


than damages 6 G 
Debt lies for 16s, coſts ibid. 
Stile of the court ibid. 


The authority of this court is 
founded on an original writ 
out of the court of Chancery 

. ek ibid. 
| Unleſs where the party is privi- 
ledged, then it holds plea by 
writ of attachment ; 

It alſo holds plea by bill againſt 

attornies, Cc. ibid. 

Alſo againſt peers and members 


— — 


| of parliament ibid, 
| Law of England. 

Of the law of | 1 
The lex non ſcripta ibid. 
General cuſtoms what good 
| | 8 A. 
Particular cuſtoms :-Þ 
| Gavel kind and borough Exgliſb 
3 „ ibid. 

Lex mercatoria 0 


Cuſtoms muſt be reaſonable 
ES, ibid. 
| Cuſtoms muſt be certain 9 
They muſt be compulſory 761d. 
Conſiſtent : ibid. 
Leges ſcripte, what ibid. 
Publick act of parliament to be 
* taken notice of without plead- 
—_. > 
Special or private acts muſt be 
pleaded ibid. 
Statutes are declaratory of the 
common law, or remedial 


— — 


6 4 
It's juriſdiction is general, and 
extends through England ibid 


| 


| ibid. 
Remedial ſtatutes, what ibid, 


0 
Conſtruction of the act Page 248 
When the action is founded on 
two things, in different counties, 
it may be brought in the one 
or the other 244 
If aſſault abroad may be laid in 


7 


Limitation, Statute f. 


Limitation of perſonal actions 30 
Real | Page 29 
The ſtatute never begins to run 
againſt a plaintiff whois a fo- 
reigner, until he comes into 
this realm 5 Tag 
Capias is the commencement of 
the ſuit 
Attachment of privilege, though 
returnable on a general return 
day, held good to fave the ſta- 
tute ibid. 
Entry of a capias to ſave the ſta- 
tote $74 
Attachment is in nature of an ori- 
ginal, ard when replied to, it 
is ſufficient to ſhew the reſſe 
without continuances to the 
time of the declaration 1614. 
But if a latitat or a clauſum fregit 
be replied, it muſt be ſhewn 
that it was continued proper- 
ly to make the foundation of | 
the ſuit zbid, 


Local Actions. 
Real actions 243 
Perſonal ibid. 
What actions are local, and which 
muſt be laid in the county 
where the cauſe of action aroſe 
| 2 * 
If brought againſt officers of 
places, the venue muſt be laid 
. Where the fact was committed 
2 
Nuiſance and debt for'rent 3 
the aſſignee of a term local 26. 
All ſuits on penal ſtatutes to be 
laid in their proper county 16. 


| 


ibid. | 


"RE 


| London ibid. 
When plaintiff may lay wenu 
where he will 245 


Members of Parliament. 
Suits may be proſecuted againſt 


peers and members, and not to 
be ſtayed by or under colour of 


_ privilege 528 
Servants to be ſued as common 
perſons a ibid. 
Bill againſt a member 530 


If he be an Iriſh peer, how to 


ſty le him | ibid. 
Summons on the bill ibid. 
Difiringas 531 


Court may order the iſſues to be 
ſold | | 532 
How to proceed if no e | 
ibid. 
Affidavit to ground a rule for the 
ſale of the iſſues p33. 
If he does not appear, may have 
diftringas ad infinitum ibid. 
Cannot now caſt an eſſoign 
| 534 

If he appears how to declare 533 
Are bound to plead as in other 
caſes. „ 
If a member ſhould be arreſted, 
and he moves to be diſcharged 
on a common appearance, the 
return of the writ muſt be pro- 
duced ibid. 


Want of a continvance in the 


iſſue. book delivered may be 
entered at any time on the _ 
| 25 ibid. 


* 


FFF 


Meſne Profits. 


The nature of the action Page 615 
proof thereof ibid. 
jury not confined to the mere 
rent in their damages 616 
Cannot pay money into court 
| K ibid, 
Tenants in common may have 
this action 5 ibid. 
This action may be brought 
pending error, but execution 
is to be ſtaid 
Def:ndant held to bail for the 
mene profits, by a judge's or- 
der | 


Mittimus. 
To a county palatine | 368 
369 


Venire is made out there 


Money paid into Court. 
When and for why this practice 


was introduced 1 > 2, 
May be paid into court in all ac- 
tions, where the ſum de- 
manded is certain 
What actions it may be paid in 
of courſe. ibid. 
As to goods being ponderous 278 
In trover a note was brought in 
ibid. 

Action upon bond, if defendant 
bring into court the principal 
money due and coſts, the ſame 
ſhall be taken as a ſatisfaction 
of the penalty ibid. 
Money due by firſt inſtalment 
may be brought in, but not to 
ſtay plaintiff from ſigning 
jodgment 15 ibid. 
on an annuity bond 79 


ibid. | 


ibid. | 


ibid. 


X. 


Leave given to pay money into 
court on particular counts P. 279 
So for penalties „ 
Like leave and to plead pleue ad- 
miniſtravit | ibid. 
On bond to pay 15. half yearly, 
and the principalin three years, 
leave to pay intereſt and coſts 
granted. | ibid. 
Proceedings on bond for payment 
of money by inſtalments, and 
in default, to ſtand in force for 
the whole ſum, ſhail not be 
ſtaid upon payment of the in- 
ſtalment in arrear ibid. 
After plea, leave given to with- 
draw itand to pay money into 
court | 280 
Bankruptcy pleaded to the firſt 
count, and leave to pay money 
into court on the common 
rule, and plead the general 
iſſue on the other ibid, 
If one defendant ſuffers judg- 
ment to go by default, and the 
| ſecond is outlawed, the third 
ſhall not bring money into 
-Qouort- | ibid. 
After judgment arreſted, court 
ordered the money brought in, 
to be paid to the plaintiff 1374. 
In what actions money cannot be 
paid into court ibid, 
Money brought into court, plain- 
tiff would not accept, and was 
nonſuited, defendant could not 
have it returned 281. 
But on a ne action being brought 
the court made a rule that 
plaintiffmighthavethat money 
brought in, if he thought fit, 
if not, it ſhould remain to the 
new action ibid. 
In an action on a judgment ob- 
tained in an action oa a former 
judgment, execution ftayed 
V after 


„ 


after the third judgment, on the 
defendant's paying into court 
the debt andcoſts recovered on 
the ſecond ation Page 281 
Plaintiff may pay rent into court ; 
in replevin ibid. 
Money paid into court, plaintiff 
recovered a leſs ſum, defend- 


ant moved to have the money | 


out of court towards coſts 282 
After paymentof money into court 
2 recovered more, and 


ecame bankrupt; the aſſignees 


moved to have money paid 
them, which was ordered; 
after the attorney's bill was 
| paid | | ibid. 
If plaintiff delivers the iſſue and 
wiſhes not to proceed, he may, 
on payment of coſts, have the 
money and colts to the time of 
lea ibid. 
If plaintiff dies court will not let 
defendant have the money ib. 
If defendant dies court will not 
let his executor have it ibid. 
How to pay money into court, if 
| ibid. 


* 


How if more than 51. 
If the money is accepted how to 
proceed for colts 283 
Plaintiff's attorney, though not 
fatisfied with the ſum brought 
in, may take it out, and proceed 
on | 8 ibid. 
If defendant pleads any other 
plea beſides the general iſſue, 
and pays money into court, he 
mult move for leave ibid. 


The Rule 284 


Payment of money into court, 
is an acknowledgment of be- 
ing liable to the action 


Mutual Debts. 
At common law, there could be 


ibid. 


ibid. | 


no ſet- off 


- WAY 


Sth 
But now there may be Pas, 
Mutual debts ng ti ſer of by 


| pleading in bar, or given in 
evidence on the general iſſue 
| 8 ' ibid. 
If the debt accrues by reaſon of a 
bond or ſpecialty, by reaſon 
of any penalty, the debt muſt 
be pleaded in bar ibid, 
What muſt be ſhewn in ſuch plea 
ibid, 
Mutual debts between a bank- 
rupt and any other perſon, how 
to be ſet off 27 
Does not extend to diſtreſs aid 
Nor to detinue, or the like acti- 
ons of wrong ibid. 
Where the debt is of an equal ſum 
the action is barred ; hut if for 
a leſs ſum, the defendant muſt 
„VVT ibid. 
If it is equal, it muſt be pleaded 
| <> oo 
But if defetidant's demand ex- 
-ceeds 2 may be given 
in evidence under notice 151d. 
If defendant's demand does not 
countervail plaintiff's, he muſt 
move to pay the money into 
court | j bid. 
What ſet- off ought to contain ib. 
A notice of ſet-off reducing plain- 
tiff's demand does not affect 
the juriſdiction 275 
Plaintiff may have a particular 
of defendant's ſet- off 
In what actions there may be a 
ſet-off . 1014. 
In what not ibid, 
A debt barred by the ſtatute of 
limitations cannot be ſet off 
SY ibid. 
A judgment in the X. B. may 
de let off in the C. P. and the 
balance ordered to be paid on 
motion we 
: Ne 


” © 


TX 


. (row to proceed to nonpros for 


Ne recipiatur. 


When a ze recipiatur may be en- 
tred in London or Midalgſex 

| | Page 362 
May be entred, unleſs the record 
of ni// prius be brought in, on 
or before the day and fit- 
tings LS... 


Nif Prius. Vide Record 359 
An omittas Capias. 
Non omittas Capias bailable 143 


Precipe for di tio ibid. 


Nolle proſequi 5 10. 
Aonpros for not declaring, replying, 


Ec. 


When defendant is intitled to a 


nor pros for not declaring 200 


The rule 507 


No rule to declare being given, 
plaintiff has till the eſſoige day 
of the 7hird lerm to declare ib. 

How to compel plaintiff to de- 

clare 508 

Demand ibid. 

Mult be made of the agent in 
town | t6id. 

Plaintiff may have further time, 
and how to apply | 

If the writ be againſt ſeveral, and 
they appear ſeverally, one can- 

not ſign a nonpros ibid. 

Cannot nonſuit for not declaring 


after removal ibid. 
How to ſign nonpros ibid. 
Latry of a noupros 509 


ibid. 


| 


| E XX 


not replying, rejoinirg, Ee. 
| Page 510 


How to compel plaint'f co enter 


the iſſue, or a nonpros may be 
ſigned | 325 
When a rule may be given to en- 
ter the iſſue ibid, 


How to enter to prevent a non-. 


151d. 


pros 


N, on/uit, Fudgment as in the Caſe of. 
On the plaintiff's neglect to bring 


on an iſſue to trial, the court 
may give judgment as in the 
caſe of a nonſuit 343 
Defendant to be allowed coſts 
5 | ibid. 

This ſtatute does not extend to a 
writ of right _ ibid. 
How to obtain the judgment 344 
Notice ibid. 
Afﬀidavit to move „ 
What is neceſſary for plaintiff to 
ſhew by way of excuſe 346 


The name of the abſent witneſs 


muſt be ſneun ibid. 
Plaintiff's own illneſs held ex- 
cuſe | . 
Leave to diſcontinue pending 
this motion bad ibid. 
Where coſts of application 161. 
The plaintiff has the whole of the 


next term after iſſue joined to 


try his cauſe ibid. 


Where iſſue is joined early in a 


term, notice mult be given, or 
judgment may be moved for 


1 347 
Where iſſue was joined of the laſt 
term, and motion of the next, 


the affidavit ſhould late the day 


the iſſue was delivered or no- 
tice of trial given ibid, 
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WMhen neceſſary 


* 


Affidavit 


To ſet aſide judgment and 


1 


Though further time given for 
going to trial, yet upon reaſon- 
able cauſe the rule may be en- 
larged Page 347 


How to proceed if coſts are given 


to defendant, after peremptory | 


4 


rule 348 


ibid. 


Sorin | 
After a year's acquieſcence,judg- | 


ment as in the caſe of a non- 
ſuit, may be moved for without 

a term's notice ibid. 
Ho to proceed to judgment after 

a peremptory rule obtained 16. 
ibid. 


Notices of Motion. 


Notice not to appear to a writ 
ibid. 


To ſet aſide an interlocutory 


judgment ibid. 
To ſet aſide judgment and en- 
viry | 
exe · 
cution executed, and that the 
money paid be reſtored 161d. 
To file a common appearance 


2 ibid. 
To ſet aſide all proceedings for 


irregularit ibid. 
To ſhew cauſe why it ſhould not 
de referred to one of the pro- 

thonotaries io compute the 

principal and intereſt due on 
„„ ES ibid. 
To ſhew cauſe why the judgment 


ſhould not be ſet aſide, and 


that the plaintiff anſwer the 
matter of the affidavit 7zb:d. 


To ſhew cauſe why the bail bond 


and the proceedings thereon 


ſnould not be ſet alide 703 


This judgment may be had in re- 


702 


ow”_— 


701 | 


* 


XN. 
To ſhew cauſe why the writ of ca. 
| ptas ſhould not be quaſhed,and 
plaintiff anſwer the matters of 
the affidavit Page 703 
Notice to the ſheriff to retain the 
money ibid. 


Novel Affignment 54. 


/ 


Nul tiel Record. 


How the rule is on a replication 
to plea of nul tiel record in debt 


+ f 3 
Proceedings on an iſſue of aul tic! 
record ibid, 


| Of giving the day in the replica- 


tion ibid, 
How to proceed if the action be 
in Caſe | 305 
How to proceed if the action be 
in debt ibid. 
Ho to proceed on a plea of xl 
tiel record, to an action on the 
judgment in this court 306 
How to proceed upon a replica- 
tion of aul tiel reord, if the re- 
cord be in a county palatine #6. 
Cannot in this court plead an7 
other plea without ſpecial leave 
of the court | ibid. 
Officers of the Court 74 


Original quare clauſum fregit 561 


Outlaaury. 


In what caſes it ſormerly lay, and 
in what it now lies 535 
Ouclawry in civil actions, is to 
compel appearance = 4#bid. 
There are two ways of proceed- 
ing in this court 36 


Original when to be teſted 76:4. 
4 A How 


ET 
How to proceed upon the original 
quare clauſum fregit Page 530 


The like upon a ſpecial original 
8 | ibid. 
Præcipe for ſpecial original in 
caſe ibid. 
in debt wal 
ins covenant ibid. 
in debt againſt execu- 
tor Et: ibid. 

| in account ibid. 
in detinue ibid, 
in annuity ibid. 
How to procure original 530 


How to get the capias alias and 
 fluries e 537 
| Warrant of attorney to be filed on 

the pluries | ibid. 
Exigenter not to make an exigent, 
till pluries capias be ſigned by 
the clerk of the warrants 761d. 
How to get exigent and proclama- 


tion © ibid, 
What the exigent and proclamation 
require 538 


Three proclamations to be made 
in every action perſonal, where- 
in any writ of exigent ſhail be 
awarded : ibid 
The ſheriff to have 12d, bid. 
| Officer in whole office the exigent 
ſhall be taken, ſhall make out 
a preclamation - „ 
If not tive county days between 
the zefte and return of the exi- 
gent, mutt have an allecatur 
3 539 
No allocatur can iſſue if therè is 
any county day paſt 15d. 
Capias utlagatum iſſues, if defend- 
_ ant 1s returned outlawed 161d. 


If goods are taken therein, how 
to proceed 


| . "540 
Ifa ftiend takes them ibid. 
Jf debt does not amount to 501. 

bow 10 proceed ibid, 


* 
If above col. Page 549 
Exigent 3 
Proclamation 542 


Special capias utlagatum ibid. 


When the inquiſition is returned, 


there are debts due to the out- 


law, a ci fa. muſt iſſue 543 


Petition to the lords 
Certificate of the clerk in court 


: : 
Afﬀidavit of debt and the Ri — | 


paid ibid. 
If goods be taken after outlawry 
reverſed, defendant ſhall be re- 
ſtored to'them 546 

If ſale has been made, then he 
ſhall have the produce ibid. 
Defendant on a capius utlagatum 
cannot be taken on a Sunday 


ibid. 


Appearing to ſuperſede the exigent 
upon the com mon original 7674. 

If he is outlawed, he may, on en- 
tring a common appearance, 
reverſe ſame on payment of 
coſts | 


547 

Of appearing to ſuperſede the 
exigent, and reverſing the out- 
lawry on ſpecial original, 


where there has been affidavit 
of the debt made ibid. 


How to put in ſpecial bail ibid. 


How to put in bail on the capias 


utlagatum | ibid, 
In this caſe, bail for the debt 
| 8 8 
How the antient mode of — 
outlawry reverſed was, wo 
how now ibid. 
New rule Th: ibid. 


No outlawry after the plaintiff's 

death to be reveried, till ap- 
pearance or bail | 

Upon reverſing outlawry, defend- 
ant ſhall pay nothing exceed- 
ing the uſual ſees — 


* 
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* : a 2-0 
If plaintiff after reverſal proceed | | 


not in two terms, defendant. 
to have coſts Page 549 


No /uper/edeas to exigent after the 


retura of the writ, till coſts are 
paid 5 50 
Special bail upon reverſal, where 


the ſum or damage amount to | 


10. and coſts paid. ibid. 
Affidavit to he made firſt - 7zbzd. 
Where further coſts ſhall be taxed 

and paid before certificate 151d. 


Sheriffs not to enlarge outlawed: 


perſons, without a /uper/edeas, 
| ibid. 


Sheriffs not to diſcharge any per- 
ſon taken upon outlawry, with- | 


out ſieper/edeas 551 
Outlawries tranſcribed into the 
court of Exchequer before re 
verſal, coſts to be paid 715d. 
No ſheriff to diſcharge defendant 
upon cap. utlagatum, until he 
receives a ſuperſedeas ibid. 
Caſes determined on outlawries, 


viz. proceedings layed on the | 


outlawry on payment of the 
debt and coſts 852 
Outlawry in the ſame county, 
altho' viſible, held good 2674. 


Proceedings ſtayed on the exigent 


defendant becoming a priſoner 
in the Fleet 7... 2008; 
Outlawry commenced during de- 
fendant's reſidence in Ireland 
reverſed without bail 161d. 
Tho? defendant appears publicly, 
yet keeping out of the way of 
arreſt, may be outlawed -553 
If defendant goes beyond fea 
after the ſeſte of the exigent, he 
may be outlawed ibid. 
Outlawry not ſpecial, may be re- 
verſed on common appearance 
ibid. 


Before deſendant be outlawed, he 


— . 


How to apply for the writ $55 
1 How to get it allowed i 


may ſuperſede on appearance 
on payment of coſts; but after, 
there muſt be bail to pay 


3 age 55 
Proceedings refuſed to be ſtaid, 
where the plaintiff died after 
outlawry, but before return of 
the writ . 
Court will not interfere to ſet 
aſide outlawry for want of pro. 
clamation ibid, 


Defendant's own affidavit of be- 


ing viſible not ſufficient 1614. 
Court may relieve without error 
| ibid. 
Debt upon bond by wife whilſt ſole, 
ſhe and her huſband outlawed, 
and her ſeparate goods taken 
in execution, ouilawry ſet aſide 
as to the wife, but goods not 
reſtored 0 


9 4 
Defendant feme ſole waived * 


cially, as .a ſingle woman, 
after exigent, and before out- 
lawry, married, court.refuſed 


was after exigent. ibid, 
Clandeſtine outlawry howpuniſh- 


ed | | 1 ibid, 


Of rever/ing the Outlawwry by Writ 
| / Error 554. 


id, 
Aſſigument of errors ibid. 
Of declaring after reverſal 550 
Defendant may give a rule to - 


_ clare 10ld. 
Plaintiff has two terms ibid. 
The rule if no declaration 70% 
Non pros - ibid. 
Declaration 5: 00/ 

ibid. 


Venue 


if defendant be outlawed, and 
x | ſhall 


to interpoſe, as the marriage = 


« Wwe 


c 


— 


2 
— — 


L 


may commence a new action, 
within a year after ſuch judg- 
ment of outlawry reverſed, and 
not after 
Before allowance of a writ of 


error through or by want of | 


put 
m 558 
To perfeR 4 days after exception 
| | ibid. 


proclamation, bail to be 


Upon ſuperſeding the exigent, | 


and plaintiff delivers a decla- 


ration, there muſt be a rule to 


caſes 
ibid. 
How to proceed to outlawry after 

judgment ibid. 
Sul erſedeas on reverſal /ĩ 559 
Ide like when bail is put in 560 


plead given, as in other 


Original guare Clauſum Fregit5 61 


When firſt introduced 561 
How to obtain it zbid. 
P recipe i | > 502 
How to proceed when obtained 

| ibid, 


if deſendant appears, how to 


proceed ibid. 
Diſtringas 503 
Venue : ibid. 
7 recipe for diſtr. ibid. 
Appearance how ibid. 
May declare in any action 564 


Loth days for appearance are 
reckoned incluſive ibid. 
If you make original. in one 
county, you may declare in 
arother ibid. 
Diliringas need not have 15 days 
between ee and return 561 
My have a teftatum diſtringas, 
109 another county (act in the 
work) 
| l 


1. „ i Xx. 


mall reverſe ſame, the plaintiff 


Page 557 


Oyer. 


If plaintiff declares on a deed, 
&c. he muſt ſhew ſame, if de- 
manded, to the attorney for 
defendant Page 262 

If the action be on bond, &c. 
defendant may demand ojer 
of it 5 i e 

The defendant ſhall have the 
ſame time after ozer given, as 
was unexpired when cher de- 
manded ibid. 

Oyer muſt be demanded before 
time for pleading expires 7bid, 


Should be belore rule expires 


| 4 5 ibid, 
On eyer the defendant entitled to 
witneſſes names, and all in- 
dorſements 2 29 804 
Within what time defendant 
ought to deliver oyer of a deed 
pleaced by him ibid. 


Demand of  oyer to be in writ- 


| ibid. 
have cyer of an ori- 
| ibid.” 
1 id. 


ing 
Cannot now 
8 
The demand of oyer 


| Defendant mult pay for oyer 


| „ ad +064 

If defendant takes advantage of 
a variance between writ and 
count, he mult crave oper of 
writ ibid, 
Qyer of a record need not be iet 
forth tho? demanded ibid. 
On yer of bond ſeſdom ſets forth 

more than the condition: ibid, 
Demand of Ser of deed in plea 
. e e ibid. 


Partners, 
Partnerſhip pleaded in abatement 


290 
if - 


f Ta I 


If it is not pleaded in abatement 
defendant cannot take advan- 
tage of it after, it being a 


waiver of the objection. 5 Burr. 


2611. | 


Paupers. 


Definition of 

How they formerly were obliged 
to ſue 7 bid. 

May ſue now, if not worth 5. in 


forma pauferis ibid. 

How to proceed ibid. 
Petition 6066 
Affidavit ibid. 

Pauper to pay no fees 667 


more 


Unleſs he recover 5. or 
| ibid. 


Nor coſts, unleſs he has been | 


vexatious _ ibid. 
May be diſpaupered, if he is 
vexatious ibid. 
Can only ſue in that action he is 
admitted; if any other cauſe, 
he muſt be admitted anew 7bid. 


Cannot be admitted to defend 16. 


Though he is diſpaupered, if- 
taken in execution for coſts, to 


be diſcharged ibid. 

Penal Aftions 27. | 

Prers and Members, Proceedings 
| GR ag ainſt . | 

How to proceed 527 


Suits may be proſecuted againſt 

peers, ſo as not to arreſt 528 
Servants may be arreſted 29 
The form of a bill al 1 

peer ibid. 
Summons thereon 530 
Diftringas $ 531 


Page 665 | 


Pleas are either to be filed or de- 


Court may order iſſues to be fold 


| DS Page 2 
How to- proceed on diftrings, 
and for ſale ibid. 
Afidavit to ground a rule for the 


ſale of the iſſues _ 533 

| Cannot caſt an eſſoign 534 

How to declare $33 
When to plead 3 


If he appears, he does it wi 
the filacer, and a memorandum 
on a 25. 6d. ſtamp 528 


Peers of Scotland, are all pri. 


vileged ſame as Englih peers 


12 
How to deſcribe a duke in the | 


bill | 529 
To pay coſts if there are 4½ 
tringas's iſſue, and how to ap- 


ply for them (1hough he ab- 


pear) $32 


Pleas in abatement. Vide Abate- | 


ment 259 


Pleas in Bar. 


Rule to plead 253 
Demand of plea 255 
Searching for plea 258 


How to obtain time 250 
When pleas are to be pleaded in 
town cauſes | 
County cauſes | 
When defendant intitled to an 
imparlance . | ibid. 
When need not plead till demand 
made | ibid, 


livered ibid. 


Defendant may with leave of ihe. 


court plead double ibid. 
Conſtruction of theaſt 266 
Formerly affidavit neceſſary of 
pleading double ibid, 
Now need not ibid, 


Incem- 


ne, r £4... 


. = 
- Wu 
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How to get time to plead in 


Demurrer to the merits is an iſ- 


«„ „% — 


. D 

" "natible pleas not ſuffered 
Jacompati p 2 
Plezs that do not require a fer- 
jeant's hand ibid. 
pleas that do | 268 


Double pleas all to be ſigned 16. 


Plezs allowed on a ſerjeant's | 


hand TE ibid. 
How to apply to plead double in 
tem 269 


town cauſes ibid. 
What is meant by an iſſuable plea 
; ibid. 
An attorney fixed with coſts for 
pleading a ſham plea 270 


How to obtain time to plead in | 


country cauſes ' 2bid. 
A month's time to plead, means 
four weeks ibid. 


Demvrrer to the replication for 
delay, is not within the order, 


but demurrer to the merits 1s 
X | ibid. 


ſaable plea within an order for 
time ibid. 
Judge's ſummon no ſtay, unleſs 
obtained prior to the time for 
pleading is out ibid. 
If defendant has had an order 
| for time, he may have an- 


other, if nodelay 271 
How to apply to plead double in 
vacation ibid. 
Of withdrawing plea and adding 
another ibid. 
The ſtatute of limitation cannot 
be pleaded OT ibid. 
Of abiding by the plea © ibid. 
Special Plegs. 


Pleaof non aſumpfit, and the ſta- 


tutes of limitations 2 N 


E 


. 


Replication thereto Page 296 
Plea of ſet-off for money paid, 

lent, had, and received 297 
Replication and iſſue thereon 298 


A plea of ſatisfaction ibid. 
Replication thereto, and iſſue 
A plea of tender ibid. 


Replication did not tender 300 
Replication, if plaintiffadmits the 


tender, and goes for further da- 
mages and iſſue thereon ibid. 


Piea of judgment recovered in 


K. B. in caſe 22 <02 
Replication thereto ibid. 


Replication to a plea of judg- 
ment recovered in K. B. in 


debt, and iſſue 02 


Plea of bankruptcy in the defend- 


ant ibid. 
Plea of nul tiel record to an action 


on the judgment .-404 


Replication and iflue ibid. 
If a rejoinder merely concludes 
to the country no ſerjeant's 


hand 4 ibid. 


Demand of Plea 255 
Searching for Plea 258 


Popular Actions, ſee title Afions 13 


No informer ſhall compound with 


the defendant, but by leave of 


the row 680 
It extends to ſuits commenced by 

common informers, and not 
to thoſe by a party grieved 


681 


Like leave on the ſtatute of uſury 
| ibid. 


On compounding a penal action, | 
the king's part of the compoſi- 


tion to be firſt paid ibid, 
On a bona fide, but not a colluſive 
com poſition, the plaintiff rr 
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Paſeſſon, Writ of 605 


Poſtea, | 


Indorſed in this court by the aſſo- 
ciate 8 


| | : 3% 
Clerk of aſſize and aflociates ſhail 


make returns of poſteas, &c. 


to prothonotaries ibid? 
Poſtea to be left in the office on 


ſigning judgment ibid. 
May be amended by the judge's 


notes 


| 305 
Ordered to be amended and four 
days after to move in arreſt of 


judgment ibid. 
After render declaration to be de- 
livered tq the turnkey ibid. 
Fugitive ibid. 


For the plaintiff on non aſſump. 


| SO 402 
For the defendant id. 
Upon a nonſuit ibid. 


For the plaintiff at the aflizes | 


| - 403 
IF there are taleſmen added 1814. 


Poſtea may be amended by the 


Judge's notes 404 


Priſoners, Proceedings againſt. 


Hint to the practiſers, with re- 


ſpett to this proceeding 622 
How priſoners were formerly pro- 
ceeded againſt e e. 


| . 15 
| '* alſo be allowed a reaſonable The preſent mode for delivering 
1 ſum for his coſts Page 681 declarations againſt. priſoneis 
| Denied upon a ſmall compoſition Page 622 
| : p ibid. A copy to be delivered to then 
1 How to be moved ibid. | and an affidavit thereof, plain. 
1 Aſfidavit 15 682 tiff after rule to plead given, 
| | | | 


may ſign judgment 62 
No een gre be deli? 
before the return of the writ 
ibid. 

No rule to appear and plead, till 
after affidavit made and filed 

5 | | ibid. 
If declaration be not entered be- 
fore the end of the next term, 
after return of the writ, aud 

_ affidavit made, &c. priſoner to 

be diſcharged | ibid, 
Gaoler not delivering declara- 
tion, an attachment ſhal! iſſue 

1 5 N 62 
Defendant ſurrendering in ai 
charge of his bail, beſore de- 
claration delivered to be de- 
clared againſt within two _ 

| | 1] „ .. 
How to declare, if defendant al- 
ready in cuſtody of the _—_ 

: 24 
The form of the declaration 62; 
The affidavit of delivery ibia. 
Rule to plead may be given after 
the firſt rule, ſuppoting plain- 
tiff does not ſign judgment 
when he is intitled 626 
Whilſt a treaty ſubſiſts plaintfi us 
not obliged to declare in ta 
terms ibid, 
Muſt be charged in executio1 
within two terms after jucy- 
—  thrd, 
How to charge a priſotet 
in execution in the Fit | 

. ibid. 
Ha. corp. to iſſue, but numbe!- 
roll to be indorſed 1 


0 wo 0 20 


bo for felony 


„ #& * 
If there be ſeveral jodgments | 


there muſt be ſeparate ha. corp. 
| | Page 627 


How to charge by way of new | 
| ibid. 
The plaintiff, at whoſe ſuit a pri- 


detainer in Fleet 


ſoner was arreſted, and removes 
by ba. corp. need not make a 
new affidavit to declare againſt 
defendant | 628 


If defendant in cuſtody on a XK. B. 


| proceſs, be committed to the 
Fleet, before declaration, how 

to proceed ibid. 
How after declaration 628 
How to proceed, when defendant 


has been ſerved with a copy 


and after renders to the Fleet 
1 | ibid. 
If taken on an attachment, can- 
pot without a judge's order be 
declared againſt + 629 
ibid, 
If taken on an eſcape warrant, to 
be declared againſt in two 
terms | ibid. 
How to proceed if the defendant 
be in cuſtody in Newgate, Lud. 
gate, or any other county gaol 


ats. of plaintiff ibid. 

. Affidavit of the delivery 630 
On filing / affidavit how to pro- 
ceed a ibid. 


Need not enter declaration be- 
fore rule given ibid. 


May before final judgment put 


in bail | : ibid. 


Iſſue = Ke 631 | 
How to charge in execution in a 


county gaol ibid. 


Ho to detain at the ſuit of a 


new plaintiff _ ibid 
When to appear and plead 632 


Declaration delivered before men- 


ſem paſche, or craſtinum ani- 


appear, judgment may be 
ſigned | Page 632 


| Declaration delivered on or after 


menſem paſche, Fc. when to 
appear and plead ibid. 


If a writ be returnable one term, 


declaration delivered before the 
eſſoign day of next, the plain- 
tiff in ſuch next term may give 
rules to appear and plead; if 
no plea, judgment ibid. 
Priſoner may, any time before 
final judgment, put in bail 16. 
If prifoner pleads in perſon, he is 
not to pay for the iſſue, aliter 
by attorney | ibid. 
PlaintiF muſt proceed to judg- 
ment wrthin three terms after 
declaration delivered, or after 
render, if declaration was deli- 
vered before; and to execution 
within two terms after judg-_ 
ment, the term in Which u g- 
ment ſigned one 8 
When priſoners are intitled to 
their diſcharge, for want of 
declaration . 
Declaration to be entered before 
the end of the ſecond term, or 
elſe a ſuperſedeas ibid. 
Not ſuperſedeable for want of de- 


; claration, till the end of the 


term after that in which the. 
proceſs is returnable (not that in 
which he 1s arreſted) 634 
If declaration be delivered againſt 
a priſoner as ſuch, after he has 
obtained a /uper/edeas, it 15 ir- 
regular, but no advantage can 
be taken, unleſs he apply in 
time | ibid. 


How to be diſcharged out of the 


Fleet, for want of declaring 


3 ibid. 
Prothonotaries ſign /uper/edeas 


marum, and defendant does no: 


* 


after declaration 1 | 
ä | - How 


—— — — — — wa 


vp 


* — 
—— — — 
— . — —— 


the ſheriff for want of declara- 
Page 638 


„„ 


How to ſuperſede in cuſtody of 


tion 


Priſoner to be diſcharged it plain- 


To charge defendant in execu- 


tiff proceed not to judgment in 
three terms after declaration 
delivered ibid. 


tion in two terms next after 


ſuch judgment ſigned (inclu- 


five) ibid. 


If plaintiff does not declare 


Terms reckoned incluſive, and | 


where defenJant renders him- 


judgment, andh 
execution within 
after judgment, priſoner to be 
diſcharged ibid, 


ſo to final judgment ibid. 


In caſe of ſurrender after decla- 


So after demurrer 


ration how terms counted bid. 
ibid, 


If priſoner diſcharged for want of 


proſecution, be afterwards ar- 


reſted by action on the judg- 


ment a common appearance 


ibid. 


If he delays himſelf by bills or 


error, plaintiff not bound to 
charge him in two terms 637 


The plaiatif ſhall have every 


Rule explained fully 


day in the ſecond term. to 


charge in execution 
ibid. 


If a writ be againſt huſband and 


wife, and wife in cuſtody, ſhe 
wall not put in bail for her 
huſband ibid. 


If plaintiffs become bankrupt, 


and the aſſignees make due di- 

ligence to charge defendant in 

execution, yet if defendant 
revents by plea, he ſhall not 


— 


ibid. 


If render in Eafter, and decla. 
ration in Hilary, final judg- 
ment muſt be ſigned in Trinity 

Page 638 
want of proceeding to judg- 


ment and execution ibid. 
Affidavit of the ſervice of the 


ſummons ibid, 
Superſedeas for want of declara- 
tion 3 639 
The like for not proceeding to. 
judgment 640 
The like for not charging in exe- 
cution _ ibid, 


Superſedeas on putting in good 
bail, and perfecting ſame 

| . 641 
When defendant may be ales 
after ſuperſedeas and when not 

x . 

The king may chuſe his own 


priſon 8 7 ibid. 


. Privilege from Arreſts, 


What perſons are privileged from 
arrelts „ 


Procedendo. 
When and how this writ is to be 


granted . 661 
Writ of procedendo ibid. 


Proceſs. 


The meaning of the word pro- 


ceſs <.- 290 
Mult be in the name of the king 
_ /-/ [8 
Teſted by chief juſtice or ſenior 
judge 1 þ 1014. 


e ſuperſeded 637 | 


How to diſcharge defendant for 


þ No 


No ſpecial writs to iſſue when the 
yin action does not amount 


to 100]. Pape 136 
Attorney's name to be indorſed 
on writ | ibid. 


do vitiate the writ ibid. 

Of commencing action by com- 

mon capias bailable 137 

Capias in debt bailable | 138 

Præcipe for the office ibid. 

| Of the return and teſte 139 
Filazer's name _ _ #bid. 

Capias in caſe . ibid. 

Precipe 1 ibid. 


Amendment in teſte ibid. 


mended | 140 
| 4c ætiam in aſſault ibid. 
| — covenant ibid. 
| — — OY Cr : ibid. 

detinue ibid. 

n Againſt two defendantsſeverallyib. 
For an executor in caſe ibid. 

— adminiſtrator on bond 141 

— aſſignees of a bankrupt 761d, 

: Capias againſt two defendants 
; ſeverally ibid. 
Precipe for ditto  ' 142 

Of the capias per continuance 16. 

Formerly filacers uſed to make 

out theſe writs, but now the | 

1 attornies . ibid. 
g = of ſigning writ is to be ſet 
own ibid. 


in a libert ibid. 
Until lately, if defendant did not 
live in the county where plain- 
uf intended to lay his venue, 
a teflatum iſſued 143 
But now plaintiff may declare'in 
rent county, than thatin 


v0 waiver of bail, ſo that the 


1 x 


teftatum writ is unneceſſary 


But not indorſing on warrants not 


The want of 15 days may be a- 


Non omittas, if defendant refides | 


- Which the arreſt was made, and | 


; Page 144 
The reaſon why teflatum iſſued 145 
Capias may now iflae into a 


Lancaſter 


P— © © o0 
Precipe for ditto | ibid. 


or ſheriffs 147 
How to proceed in actions where 


Common capias, to be perſonally 
ſerved 5 ws wh 0 ibid. 


on copy Ißbid. 
The notice | ibid. 
The form of a common capias 


up common proceſs 149 
Notice to huſband and wife 1614. 
Service on return day regular 76. 


It may be ſerved in a franchiſe 


If proceſs be againſt baron and 


' feme, ſervice on baron ſuffici- 


If roceſs againſt two, both mult 
q ſer ved ; | ibid. 


| ained of before interlocutory 
est ibid. 


county palatine ibid, 
Directions of the writs there ibid. - 
Capias to the county palatine of 
| TI ibid. 
The like to Chefter and — | 
2 : '1 


Capias to the Cinque Ports ibid. 


Cities and towns having a ſheriff | 
no bail is required 148 


An Engliſh notice to be written 


; : | ibid. 
Three things obſervablein filling 


Not to be ſerved by a perſon who 
cannot read or > ga I bid. 


ä Mt 
On ſervice need not ſhew the. 


writ. : 3 
Name of deſendant muff be to the 
notice ibid. 


ent ibid. 
Irregularity in ſervice to be com - 


If common proceſs go into 2 
| 3D county , 


** 


county palatine, that to be 
ſerved, and not a mandate P. 150 
If complaint of any irregularity 
of proceſs or notice, muſt an- 
nex a copy to the affidavit :b:d. 
A miſtake in proceſs is cured by 
appearance 150 
Notice muſt be given on a ſpecial 
capias if ſerved ibid. 
A copy of proceſs being tendered. 
' + to defendant at his houſe, and 
be refuſing to accept it, held 
leaving there good 
Capias per continuance, how ſued 


out ibid. 
Capias miſſing a term in its re- 
turn, ba ibid. 
| | Proclamation 542 | 
. A Promiſſory Netes 33 


Promiſe, avbat 1 3 
Proteftation 55 
Preoviſo, trial by 341 


Puls Darrien Continuance. 


When to plead it 60 
It is not allowed after demurrer 

determined, or verdict ibid. 
Cannot be rejected if verified by 
aſfidavit AI zbid. 
May be received at the aſſizes ib. 


Fuaterd e Nift Prin. 


What record is to contain * 352 | 
3 ibid. 


Placita 173855 
If demurrer how to enter all 


252 | 


> . 
q 


If cauſe not 


* 1 


* 


* 2 | 
If there be a plea in abatement 
Jurata in town To oo 
For aſſizes f Nel 1 LE {6 ibid, 
A pflacita on the removal of 2 

chief juſtice in term | iii. 
How to paſs record in town 451 
How in the country - - — 
How to enter ibid. 


The like in count izid. 
All records in London and Middle- 
ſex to be entered two days be- 
fore the day of trial 362 
Ne recipiatur to be entered for the 
ſitting after term, unleſs records 
and writs be broughtiatocourt, 
on or before the day and fittings 
reſpetively ibid. 


No record to be received after 


term in Middle/ex, unleſs enter- 
ed one day after the laſt day of 
every term ibid, 
Nor in London, unleſs the day be- 
fore the adjournment day it be 
entered . tid. 
On trials in the circuits, cauſes 
to be entered before the firſt ſit- 
/ ting of the court 63 
And to be tried in the order they 
are entered  i#bid. 
| A liſt of the cauſes to be madeby 
the marſhal, and fixed up ibid. 
If cauſe be ſet down in term, muſt 
be two days before the 14 
AV RN bi . 
If for the ſitting after the term 
| the laſt dayof the term will do, 
and the day before the ad. 
Jjourn ment ibid. 
tried the day of ſiting 
for which notice is given, 1. 
may be made a remanet of, an 
'Venire ie BE 
Where one pleads and the otber 


7 
2 
1 
* 


9 


F the pleadings A in e 


$3 


lets judgment go by default 55 


I 1 £ 


By p MER * Pag? 6; 
fla. ee, 3 ibid. 
For affizes = df * 
＋ fee of ven. and Ji corp. 

For aſſizes 7% 
Ha. corp. for a ſpecial jury 

A view 1544. 

Mumu, to a county palatine368 

| Relifa werificatione. Vide Re- 
Wet eee 


NM WY IE 


| Remittitir. 


2 by ail dicit, with a re- 
mittitur of the WY 604 


i as 0 


* 8 


The action is founded on a diſ- 
' treſs wrongfully taken 694 
Either party may remove the 


plaint * . ibid, 
Recordare the uſl ual writ to re- 
move the plaint 695 
Certiorari fram court of record 
| I / £ 
5 Pratipe eee ibid. 
How to obtain the writ ibid. 
on to proceed if brought by 
2 : 1 #bid. 


22 for defendant 696 
n appearance is entered how 

to proceed | ibid. 
How to proceed if recordare is 
_ _ brought-by defendant ibid. 
Of notice to rd of ailing the 


recordare 697 
When to be given 1 1 
When not ibid, 


When a proctdendo thall go. ibid. 


How to proceed if diſtreſs be not 
| Page 69 


taken for rent 
Tf plaintiff dies after declaration, 
- -defendant cannot have a returne 


abend, but muſt diſtrain again 
J 161d. 


If removed by either party, and 


no declaration after rule, may 


ſign a nonpros ibid. 
And proceed under the ſtat. 17 
Car. ibid. 
If not ſufficient found, may diſ- 
train again 99 
May chuſe which way to proceed 
ibid. 
Nonſuit for want of plea in bar 
how to proceed after ibid. 
Nonſuit after iſſue joined ibid. 
As to colts ' ibid. 
Sheriff, &c. anſwerable if bad ſe- 
curities * ibide 
The ſame jury who try may aſſeſs 
the damages 701 
Nonſuit Judgment. as In the caſe 
ar © . 3 ibid. 


After verdict avowant may not 


take bond and ſue on it ibid. 
May Pay rent into court and 25 8 
20d. 


What > 81 


How to compel plaintiff to — 


pl 
pense of a replication TY 2 


If no proceeding for four terms, 
y bid: 


there muſt be a term's rule 
Within what time a rule may be 

given ibid, 
Rejoining gratis N 5 
If you want time, boy u to appl 


for it © WT t 


Replication to the Kitute of li- 
mitations The 
$03. T 


3 4 
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1 Ks 2 


I hube like to a plea of ſet-off P. 298 
Tbe like to a plea of ſatisfaction 
2 | 29 
The like to plea of tender — 
The like if plaintiff accepts the 
money tendered, and goes for 
further damages ibid. 
The like to a plea of judgment 
to an action on the caſe 301 
The like to a plea, if action be in 
debt 302 
Replication to a plea of al tie! 
record, to an action on the 
judgment 
| How to ſign non pros for not re- 
- plying, Cc. „ 620! 


i 


Retraxit 424, 607. 


| Judgment in ejectment, after de- 
fendant has withdrawn his plea, 
and coſts taxed, and alſo for the 


poſſeſſion 513 
How to enter it up in caſe 424 
The judgment - a8 

Returning of Writs 112. 


Reviving judgments. Vide Title 
EY x Sire Facias 463 | 
Rolls. Vide Docket 400 


Rule to Plrad. 


How to give a rule to plead 153 
When rule expires ibid. 
Rule may be given in ter m, or 

four days after „ 
Sunday, or any holiday on which 


the court does not fit, when | 
e 


reckoned a day | 
May apply for further time, if 
- wanted - „„ 


303 


| E * X; 


Where a rule has been given, and 
defendant obtains a judge'y 
order, need not give a. freſh 
rule the next term Page 154 
May fign judgment, if the rule 
has been given, although there 
has been an injunction withouta 
pew rale. ci lh 
Rule may be given on the eig 
day, but cannot be entered till 
the fir/t day of the tern ibid. 


* 
4 


Demanding Plea. 


If declaration bas been delivered 
to defendant's attorney, a de- 
mand muſt be made, or in caſe 

+ defendant appeared in due 


NO Os 7 
Not to be indorſed on the back of 
declaration ibid. 
It muſt be made after rule enter- 
ed ibid, 
A demand of ple ibid. 
How long defendant has to plead 
after demand made 1644. 
Demand of plea waiver of bail, 
unleſs perfecteeed ibid. 
To be given in town to the 
agent vii. rar ale 


Hoa to obtain time 175 plead 256 
A ſummons after rule expired 1 


no ſtay 42 383% ibid. 
To be diſcharged: before you can 
ſign judgment 1/24. thid, 
Half an hour's attendance on 4 
ſummons now ſufficient ibid. 


* 


None to be given in this court, 
dut you wait the four 


days 


When a new rule neceſſary 154 
When a term's rule muſt 


given ibid. 


* 


SO 
4 


The like on an inquiry) 


| 


Satia- 


lie | 463 before return 
An execution without ci. fa. is | $ci- Ja. in debt ibid. 
not void, but voidable ibid. | The like in caſe . bid. 
t is a judicial writ e On Ons treſpaſs . .& | 
Sci. fa. muſt be ſued out in the | ——— and aſſault 101d, 
county where the original ac. | -————— covenant ibid. 
tion was ibiq, Ho to ſue it out : ibid. 
No /ci. fa. neceſſary if defendant Plaintiff may move to quaſh = 
| ibid. 


— 


. 'T : Nx D th Z Xt 


.  ' Satisfation. 
Buisfa8ion what + Page 574 
How to enter ſatisfaction in term 
„ 575 
— in vacation 
10 CHI ibid. 
Warrant of attorney ibid. 


Scand. Mag. 3 2. 


| Ceire facias to revive.” 


After a year and day, no exe- 
cution can iſſue, but action will 


has delayed by error or injunc- 
„ ibid. 

In no caſe where the parties are 
changed, ought execution to go 

without ci. a. __ ibid. 

Tfan execution be once ſued our, 
and continued on the roll, need 
not ſue ſei . fa. 

How to computethe year and day 

| ibid. 


Ik error be brought, there is no 


need of a /ci. fa. till a year and 
day after affrmance ibid. 
If the execution be not returned, 
or not filed, cannot enter con- 
tinuances | ibid.” 
I there be judgment with a ce/et 
executio, there needs no /ci. fa. 
till a year and a day after the 
time is elapſed ibid. 
On the death of plaintiff, judg- 


— 


464 | 


ment is to be revived Page 461 


a | When it may be entered without 


ſet. fa. ibid, 
Mutt iſſue after a year and day on 
a judgment of non ſuit iii. 
If there be two plaintiffs, and one 
die, no need for ſci. fa. ibid. 
The like if two defendants 1874. 
Sci. fa. to revive, may be ſued 
out of courſe evithin ſeven years; 
after that a treaſury rule muſt 
be hade+ pt 55 5 


When one /ci. fa. ſufficient, but 
muſt lie four days in the on” : 
. ibid. 


a. wy 
= onthe roll of one ci. fa.468 
How to proceed if judgment be 
above twenty years old. 469 
On a judgment above twenty 
years old court gave leave to 
an adm, cum teſtament of plain- 


Sci. fa, in debt for an admin 
tor . 
The like for an executor in 


ibid. 
caſe 
= ibid. 
Sci. fa. againſt an executor in 
debt T 
The like againſt 
8 2 
An alias muſt be returned in this 
caſe, or a ſcire feci on the ſirſt 


an ad 


| 


3 . 

| 3% / * 
Entry of a ,. fu. for an admini- 
ſtrator on the roll” id. 


V 


| 5 * 
If ten years, a motion muſt be 


tiff to ſue out a /ci. fa. ibid. 
iſtra- 


miniſtra- . 


* 


E 


; \ 
"ir 


The like for an executorPage472 | Plaintiff may proceed by action 


92 of two ci. fa. againſt an 
admin iſtratrix on the roll, where | 
they are both of one term 474 
Præcipe for appearance 475 
Entry of the ſecond ci. fa. where 
they are of different terms ibid. 
Proceeding by ſci. fa. after an in- 
terlocutory judgment 47 
Sci. fa. where plaintiff died after 
-* interlocutory judgment, and 
before final judgment 477 


There muſt be two in this caſe, | 


. unleſsa /cire feci be returned on 
- "the firſt 1 478 
How the entry is to be of the firſt 


. %. 254 ibid. 
Judgment thereon of the _ 
* s ibid. 


If defendant does not appear, 


bo to proceed 479 
If he does, how to appear ibid. 
Declaration | ibid. 


If defendant dies after inquiry | 


executed, and before final judg- 
ment, a /i. fa. muſt iſſue, to 
ſhew cauſe why the damages aſ- 
ſeſſed ſhould not be recovered 
| „ 480 
Sci. fa. againſt an adminiſtrator 
ter interlocutory judgment, 
and after inquiry 151d. 
In ejectment cannot ſue out exe 
.. cutjon after a year and a day, 
without /e. fa;'2 Salk. boo 
For more uſeful notes on this ſub- 
jiect, vid. my Inſt. Cler. K. B. 
title Scire facias 379 


1 96 Scire facias againſt Bail. 
By the terms of the recognizance 
dhe bail undertake to render at 
the end of the ſuit, or pay the | 
s 482 . 


| 


-" - condemnation-money = 


; 


But ca. /a. in either ca 


And into t 


Ja 6 Fa muſt 
go againſt the principal 5514. 
the county where the 


venue is 


| ibid. 
Fifteen days between thereft and 


return | 2 2* + 
þ | How to bring the action 483 


If you proceed by action on the 


recognizance, the writis to be 
ſerved four days before the re- 
Turn : 3 ibid, 
Allowance of a writ of error in 
Judgment by ail dicit is a ſu- 
per ſedeas to a ſubſequent writ 
of execution, and proceeding 
againſt bail ſet aſide ibid. 
Error is a ſuperſedeas to the exe. 
cution, and " all the ſubſe- 
quent proceedings 8 
Ca. /a. left 3d Dec. 59 
lowed and ſerved the 4th 2 


ſuperiedeas ibid. 
Bail liable to the extent of re- 
cognizance ibid. 


How to proceed by ſti. fa. ibid. 
Into what county Aci. fa. is to iſ- 
ſue | ibid, 
Sci. fa. on recognizance in Len- 
dog, may be ſued in 0 7 

: . tte, 

So may if taken in London be ſu- 
ed there, though inrolled in 
Middleſex  _T 105 
How to proceed by ci. fa. ibid. 
May bequaſhed before plea with- 
out coſts 3 79 od 
How to ſue ſecond /ci. fa. ibid. 
Fifteen days between the ee and 
return of both good & ibid. 
If two /ci. fa.'s be of different 
terms, how to proceed i619. 
If left for a return of ire ſeci, 
muſt lie four days in the office; 
ſo if alias is left for a oe | 
| | 457 

Entry 


7 N: D. . X 


Entry of. recognizance of bail in 


debt Page 487 
4 4. | When on an action upon the re- 


The like in caſe _. ibid. 
dci. fa. on recognizance in debt 

againſt bail and principal 439 
The like in caſe againſt bail z67d 
Je of fer. fa. 492 
| r of one ci. fu. ib. 
Entry of two /ci. fa. 's of ſame 


ters, 8 494 
If of different terme 495 
Præcipe for appearance of bail 
HIST ibid. 
How plaintiff is to proceed 496 
Declaration | ibid. 
| How to intitle it ibid. 


When the bail are fixed 161d. 
What bail may plead in their diſ- 
charge, and what not #7bid. 
Bail not liable to coſts in error, 
brought by the principal 497 
Ca, /a. againſt bail in debt 151d. 


The like in caſe ibid. 
To be ſigned and ſealed 498 
Teflatum ca. ſa, © - ibid. 
Fi. fa. againſt bail in debt 499 
The like in caſe ibid. 


Variance between the writ and 
count, the ac-etiam being in 
caſe, and declaration in debt, 
not a ground for an exonere- 
tur | oo 

Obſervation thereon ibid. 

Each of the bail are liable to the 

penalty of the recognizance, if 
not more than the ſum recover- 
ed ibid. 

When proceedings are ſtaid for a 

certain time above a year, 
proceedings may go on at the 
expiration of the time, with- 

. Out a term's notice 501 

dome notice muſt be given of 


ſuing out i. fa. againſt the | 


bail by the ſheriff, if /cire foci 


returned ibid. 


death of defendant Page 504 


8 1 ibid. 
en upon ci. aa. 30 
Huſband and wife rendered, Wwe 
ſhal! be diſcharged _ ibid. 
If defendant is in cuſtody, bail 


him up to render iz id. 
If defendant is a bankrupt, and 


erate ball ibid, 


How to ſurrender in town ibid. 


If by attachmentſof privilege 504 
Notice of ſurrender . ibid. 


by the filacer ibid. 


Of laying proceedings againſt 


the bail pending error ibid. 
When wricof error a ſuper /edeas 


ibid. 


errors | ibid. 


time when the writ of error is 
depending, cannot proceed a- 


gainſt bail ibid, 
Proceedings againſt bail ſtaid, 
pending error 505 


ment | -ibid. 
Pending error; ation brought on 
judgment, and after judgment 
thereon execution executed, 


for defendant might have ap- 
Bail to an action on a judgment, 


plainuff brought debt on that 
judgment, and held defendant 
to bail. After ca, /a. returned 
and before the return of the 
writ, in an action againſt the 


Within what time bail may ren- 


3D4 


| der, and run no hazard of o 


may have a ha. corp. to bring 


has certificate, how to exon- | 


Time of ſurrender to be entered 


Error no /uper/edeas,but from the 
delivery to the clerk. of the 


And if ca. /a. be returnable at a 


The like without giving judg- | 


court would not ſet it aſide, 
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plied in time ibid. 


judgment againſt defendant, 


bail on recognizance, court was 
moved 
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maved to ſtay proceedings, Attachment Pes 181 
pending error, to reverſe ” How to proceed upon 3 
Frſt judgment, the court ſtaĩd Attachment againſt the omen 
proceedings upon tbe. bail's | to be directed to eliſors named 
giving judgment Page 50g by plaintiff and approved by 
Error not brought in time, and] prothonotary ' 132 
bail ſued, the court will not | Affidavit to move for an attach. 

_ ſay proceedings, unleſs they] ment when no bail at all is put 
conſent to give judgment ibid. in SOS CONT, WW, 14 
Set- off. Vide Mutual Debts 273 | on ns for mar returomg the 
Plea of ſet-off for money paid, | How much fberiff and bail A 


money had and received 297 | : 1317 
Notice of ſet off for work done Bail liable to the extent of the | 
. with horſes, money paid, lent, | penalty and coſts „ 
and account ſtated. - 294 Sheriff alſo liable as far as the 
FE” Sberiſß t. penalty and coſts ibid. 
Formerly tardy in returning their | How to proceed againſt the late 
writs | 178 ſheriff upon his return of «epi 
Formerly uſed to return proceſs | #97fu5 | 7.464 
within eight days after the re- Attachment ſet aſide, for ſerving 
Re | ibid, | the rule to bring in the body 
Sheriffs not returning proceſs, or | on the preſent ſheriff, inſtead 
not returning them, or taking of the late ; ibid. 
undue fees, c. to be puniſhed | The ſheriff, to ſave himſelf, may 
as the caſe requireth ibid, put in bail, upon receiving te 
Not compelled to return after fix | Tule to bring in the body, but 


months - | 179 ſuch bail muſt juſtify before 0 
A month in lar, bid. render 7 = 5 
Sheriffs not returning proceſs in | The rules ought to keep pace 
fix days after ſervice, with a with the defendant's time 7bid, 
rule for that purpoſe, to pay | Attachment ſet aſide againſt the | 
the coſts occaſioned by the neg- | fheriff, for ſerving the rule to 
lect 314. bring in the body, before the * 
Formerly eight days ibid. | time expired for putting in bail. 
Sheriffs of Londen and Middleſex | about eee BDIGp >. 
no to return within four days/b, | Tho? rule for bringing y the 
_ Country fix days | ibid | body is expired, yet if the de- 
If the plaintiff be diſſatisfied | fendant juſtifies bail before an 
Voith the bail, he may have a attachment moved for, it is in 


rule to return the writ, and | time a | os 
"afterwards a rule to bring in If exception to bail is not en- 
the body | 180 | tered, although the defendant 


Affidavit to move the court foran | gives notice of juſtification and 
. attachment for not bringing | | does not, ſheriff is not liable to 

+anto court the body We 181 q attachment A ibid. 
i | : 4 N 7 mY 3 an The : 


1 | 1 5 


- 


The ſheriff not liable to be at- 
tached if proceedings are irre- 
"gular vs UID 4 Page 386 | 
* Slander of title 32 | 
Soldiers. _ - 
No volunteer ſoldier liable to 
proceſs ( nleſs for criminal 
matter) or the debt is 20/. 119 
Plaintiff, upon notice given, may 
file common bail, and proceed 
to judgment for any debt, and 
alſo to an outlawry 120 


8 Special Jury. 


| | 354 
No coſts to be allowed, unleſs. 
the judge certify ibid. 
None to take more than one 
guinea (except where there is 
a view) = ibid. 
View, how to proceed for one 356 
Sͤtatute of Limitgtions. 
Limitation of actions, real, per- 
ſonal and mixed 527 
The ſtatute never begins to run 
againſt a plaintiff who is a fo- 
reigner, until he comes into 
this realm | 2794 
A capias in this court without an 
 _ original, is ſufficient to ſave 
the ſtatute - ibid. 
Attachment of privilege, though 
returnable on a general return- 


day, held good to ſave the ſta- 


| 


„ tute » 4 
Entry of a capias to ſave the ſta- 
tute ; 


3 574 
An attachment of privilege is in 
nature of an original writ, and 
when replied to, it is ſufficient 

| to ſhew the fle ibid. 


ö 


K 


| | 


„ 1 A 


The like iniaflizes © Paęr 370 
Not an inſtance in this court of 
an attachment againſt a wit- * 
_ - neſs for not attending 371 
But refuſed 7, © 1 zial. 
If 'deeds are to be produced, a 
ſub. duces tecum is neceſſary ib. 
Bur if attoruies on either ſide are 
to produce evidence then no- 
tice : ibid. 
Subpana duces ttecum 372 
How to obtain a ha. corp. ad teſti- 
ficandum ibid. 
Affidavit 2. 
Ha. corp; ad teftificandum did. 


* 


- 


Suggeſtion on R 2? of 
Suggeſtion on the declaration of 
the death of one of the plain. 
"tiffs, purſuant to the ſtatute 


CIS 6 
The like after iſſue joined Bide 
The like of the death of one of the 
"defendants after verdit 674 
Suggeſtion of the death of one of 
the defendants in the Zurate 
in the record, when it ought 
to have been on the 2 prius 
record, and before the jurata, it 
is right to ſuggeſt it on the 
roll, and held good; the nif 
prius record is only for the di- 
rection of the judge to try the 
iſſue | BE ibid. 
One defendant dies after iſſue 
joined, and before the day of 
niſi prius ; if ſuggeſtion of his 
death, and award of wenire fa- 
cias beentered on the roll after 
trial, it is ſufficient, for no con- 
tinuances are neceflary to be 
inſerted in the record of nf 
3 | * 
Suggeſtiom on the London Court f 
| Conjcience AS. © . 


i 
Subpœna ad teftificandum 370 
| ibid, 


The like in London | 


Acreditor ſuing ia another cou 


rt, 
if 


„ „ W N 1; 


jf debt does not amount to o. . 


hall pay coſts, and recover 
none Page 574 
Debts not exceeding 40s. to be 
recovered in the court of re- 
queſts in London 675 
If he does ſue, and not recover 

40. how the affidavit is to be, 
to ground a motion for ſug 
geſtion ibid. 


If judgment goes by eee =" | 
wan Fre 


ſu 


ggeſtion 


tion 7 
it 


What muſt appear by hes 


| 75 
Damages 22 by verdict under 


eſendant reſident in 


J. 
Middlſex, and liable to be| 


ſummoned to the county court, 

leave given to enter ſuggeſtion 
676 
Verdict for 287. motion for leave 


to enter ſuggeſtion, court are 


* bound to make an order and 
not diſcretionary ibid. 
When payments are given in evi- 
dence on the plea of non aſ- 

' fumpſit, and verdict under 40s. 
© a ſuggeſtion may be entered 16. 


| Super ſedtas. | 
Superſedeas on reverſal of out- 
lawry 559 


The like where bail is put in 560 


— —— On entering common 

appearance by priſoner 639 
for not proceeding to 
judgment | 
—— ſor not charging in 
execution ibid. 


| — Of putting in good 


bail 641 
Surrejoinder 54. 
: Surrender 502 
| Tenants in Common. 
When they are to join 
f 3 | 


* 


M . 
Coſts to be allowed of the appli- 
676 


640 


5 


| & th Tender, 
The definition of the word P. 28, 
Muſt be made before the writ 
ſued out N 206-56 
In pleading a tender in debt, the 
defendant muſt pray judgment 
of the damages, but in 925 
the damages are the principal, 


and he is to plead /emper pa- 


ratus eſt, and pray judgment 
de ulterioribus damnis ibid, 
Tender of goods, how to be 
pleaded #7 BK 
When to ſay, toutstemps priſt ibid. 
Every requiſite in the plea muſt 
be ſhewn to have been com- 
- plied with, elſe the plea is 
bad 1 52 286 
Tender of ſtock how to be plead. 
„„ ibid. 
Within what time the plea ought 
to be pleaded ibid. 
Non aſſumpſit and tender not to be 
leaded e ibid. 
After demurrer and amendment 
made of the declaration, may 
plead a tender ibid. 
The court will not permit the 
plea to be withdrawn, and 
plead von afſump/it ibid. 
Money tendered muſt be paid in- 
to court, and how done before 
plea 6 287 
Freſh demand and refuſal bid. 
If plaintiff takes iſſue on the plea 
of tender, he muſt not take 
the money out of court, for 
thereby he is concluded ii. 
Bot he may proceed on the gene- 
ral iflue for further damages, 
and enter an acquittal as to the 
tender ibid. 


| Tender may be made by juſtices 


within a month after notice 
given of an action ibid. 
Before a juſtice is allowed to pa) 
| | money 


fb, 1 V. D 


money into court, it muſt ap- 
ear that he is ſued as a juſtice 
for ſome. miſbehaviour in bis 
office Page 287 
Defendant may, to an action of 
_ treſpaſs, plead a diſclaimer, 
and tender of amends ibid. 
Tender may be made under a diſ- 
trels for rent, if irregular. 288 
Any money coined at the mint is 
a good tender ibid. 
To an avowry for damage fraſant 
tender muſt be pleaded to have 


been made before impounding | 


| ibid. 
In a plea in bar of tender of rent 
in replevin, plaintiff may plead 
a tender and refuſal, without 
bringing money into court 16. 
But if diſtreſs is rightfully taken, 
plaintiff cannot plead tender of 
rent and colts ibid. 
A tender of a bank note, not 
good, unleſs the tenderer offer 
to get change for it 
If the money be not paid into 
court, plaintiff muſt fign judg- 


ment ibid. 
Plea of tender 299 | 
Replication no tender ibid. | 


If plaintiff goes for further da- 
mages, the replication 16. 
Terms and Returns, | 


| Why fo called 109 


| Formed from the canonical con- 


ſtitutions of the church 3b:d. 
When ſettled ibid. 
Day in bank 110 
Of efſoigns h 111 
Michael nas term and returns 112 
Hilary ibid. 
Eaſter ibid. 
Trinity © ibid. | 


Obſervations on the terms and ab. 
_ pearance days 113 


Ob/ervations on thereturn of qurits | | 
| 114 


ibid. 


Tee of Writs. + 
What writs muſt have teen days 
between the zefeandreturn P. 114 


Capias muſt have fifteen days 16. 
Attachmentof privilege, ditto 18. 


tt 
mu 


What writs are excepted, 115 

| Traverſe, what 5l. . 
Rules relating to them 162 
When neceſſary ibid. 


There cannot be a traverſe upon 
a traverſe ibid. 
When to be taken ibid. 
Tibet, debt for za 
Tranſitory actions 243, 246 

Treſpaſs 22, 23. 71 

Trial, Natice of 

In county cauſes ten days notice 
of tria | i 


| 2 - 
In London and Middleſex, and 2 


fendant lives within forty miles 


When fourteen days is requiſite 
| | . ibid. 
If defendant arreſted in town and 
he reſides at Dunkirk fourteen 
days ibid. 
If no proceedings for four terms, 
a whole term's notice to be 
ren 328 
Unleſs delayed by injunction 16. 


| Notice of trial is neceſſary, tho” 


put off to a day certain by the 
court pee ; ibid. 
Muſt be given to the agent in 
"town  - 29 
Sunday, when reckoned a day 16. 
If notice he given, and plainuff 
does not proceed, he mult give 

a new notice ibid. 
Where plaintiff concludes ad pa- 
triam, defendant bound to ac- 
cept notice of trial on the back 

of the pleading ibig. 
Where plaintiff concludes ad pa- 
triam, defendant obliged to ac- 


cept of notice of executing in- 


quiry, 


of London, eight days notice ib. | 


1 


quiry, from-the time notice of | 
trial was giyen Page 329 
| Notice of trial or inquiry given to 
defendant not good, if his at- 
 torney i is known; aliter, if he 
is not known 3 
Notice of trial in Middle eſex bas. 
The like for London ibid. 
— — Afi ibid. 
Short notice in town, 70 days ib. 
Notwithſtanding there be a per- 
emptory rule to try, yet notice 
muſt be given ibid. 
Countermaud tauo days in town 331 
In the country, fix days ibie. 
Countermand of notice of trial ib. 
After countermand it cannot be 
continued | ibid. 
Not good, if given on a Sunday ib. 
Altho' made a remanet may be 
| countermanded ibid. 
It is ſaid Saturday for Monday 
good ibid. 
Countermand of a void notice, 
may operate as a new notice, if 
given in their regular time 16. 
May be given to the country at- 
_ torney _- ibid. 
Continuance of notice of trial 3 32 
Cannot continue a ſecond time in 
the ſame term 
Explanation of that rule 2 
Notice of continuance ibid. 
Of putting off the trial, and for 
what cauſe 


8 notice, and affidavit of | 


e ſervice, and alſo of the ab- 


ſence of the witneſs before mo- 


tion ibid. 


To be made two days before the 
trial ibid. 


A third perſon if he knows of the | 
ſale of the goods, may make 


affidavit ibid. 
But if the matter does not come 
to defendant's knowledge time 


enough to move two days be- 


* 


Prothonotary may tax | 


„ 
fore, the court will. grant the . 


rer if application is made 
as ſoon. as he _—_ know 


Only to be or off till — 1 | 
term © ibid, 
Affidavits taken before vice-con. 
ſul ſuffered to be read 1614. 
Notice of the motion 
Affidavit to put off the trial 125 
If it appears that the witneſs 
went out of town or abroad, or 
beyond ſea, after notice, court 
will not put off the trial big, 
How to draw up rule, Cc. bid, 


Cofts not proceeding to trial. 


Where colts to be allowed 347 


ibid. 
Coſts notwithſtanding a xe recipi- 
atur ibid, 


No coſts if default not wilful th. 


A witneſs not allowed ibid. 
No coſts allowed on a remanet or 
reference ibid. 
Tales not prayed, coſts 338 
If coſts are moved for cannot have 
Judgment as in the caſe of a 
nonſuit 2 55 ibid. 
How to proceed to get coſts ibid, 
Affidavit " © 40 
General rule for theſe coſts ibid. 
Where both parties may be in- 
titled to coſts ibid. 


| Demand muſt be at time of rule 


' ſerved 39 
Rule ibid, | 
When coſts are taxed how to pro- 

c ͤ ceed to get them paid ibid. 
Aﬀidavit of demand, Cc. ibid. 


Affidavit of ſervice of rule and al- 


locatur ibid. 
Attachment 340 
SF Trial by proviſe. 


When may be had 341 
For what purpoſe ſtatute are ordain 


ed mm 
* In 


1%. Ns D F 


In Londen, &c. when Page 341 
Record may be made up on one 


default the next term 342 
If once record is carried down and 
new trial awarded, then muſt 
be carried down by proviſo 75. 
Same notice by proviſo as plain- 
tiff gives 4 
Where both give notice, both to 
have colts for not proceeding 6. 


| Trial at Bar. | 
When appointed 1 .. 
Special jury in London at bar in 
"Middleſex 110 ibid. 
Granted in ejectment before ap- 
pearance „ 
Court not bound by value ibid. 
Motion in M. T. refuſed to try 
in Hil. 8+ 
Cannot be moved for until iſſue 
joined | 351 
What ought to be ſtated in the 
affidavit in ejecement ibid. 


How to obtain rule for trial at 


.- - har 3 ibid. 
Though trial is appointed, yet 


plwaiatiff may countermand 352 


Rule relating to trials at bar 26. 


Attorney for the plaintiff, ſhall | 


before eſſoign day of the term, 
give notice to the chief pro- 
thonotary or ſecondary, of the 
day it is appointed _ ibid. 
And in caſe of neglect, ſuch cauſe 
ſhall be tried ibid. 
Copies of the iſſues to be tried at 
bar, to be delivered to thejudges 
before the time appointed for 
trial of ſuch cauſes 353 
The court will grant a new trial 
after trial at bar, 


upon proper 

_ cauſe K err | 
New Trial 65 _ 

Of antient date ibid. 

When granted! | 


395 


X. 5 


| New trial, what Page 398 
Muſt be moved for, before or on 
the appearance day of the return 
of the ha. corp. jurat. unleſs the 
foundation of the motion is 
ſome new matter diſcovered 
ſince 5 ibid. 
Though the ſtrength of evidence 
was againſt the verdict, new 
trial refuſed „ 
The court will not grant a new 
trial, where there has been a 

- verdict on the honeſt ſide 78id. 
Seldom granted in actions for 
torts _ . ibid. 
New trial granted after a non- 
ſuir | 357 
Granted on an ejetment 76:4, 
New trial not granted, becauſe 
counſel thought it prudent not 

to call evidence which they had 
in their briefs '  7bid, 
Verdicts may be ſet aſide for ex- 
ceſſive damages, but not for 
ſmallneſs ; and where the da- 
mages are got unreaſonable 
court will not grant a new trial 

. ͤßß 
Seldom granted but upon pay- 
ment of coſts abide, 

If tried before another judge, he 
ſends his report 3 
There may be a caſe in torts to 


— 


grant new trial ibid. 
As to variance of iſſue ibid. 
Diſcovery of new evidence ibid. 


Where there are two contrary 


verdicts ibid. 
How to proceed ibid. 
How if verdict ſet aſide 399 
Ne T rover 21 | 
Pariance 


* 


Between the writ and declara- 
tion 195 


Cafias 


* 
0 


fi. M of #& A 


Capins abſolute, declaration gui 


fam goo 


d Page 203 


Capias in his own right, decla- 


ration as Executor, common 


* 


When tranſitory 


If an aſſault happened abroad, | 
„may lay venue in London ibid. N 
* . nn ſtatutes muſt be 
laid in their proper county 2 
Conſtruction of l 810 751% 
So againſt officers or juſtices ibid. 
Nuiſance and debt for rent, 
-.* againſt the aſſignee, are local 6. 


* o 


When to be teſted and return 
How if after term 


appearance 202 


Ac etiam im caſe, declaration in 
debt not a ground for an exo- 


neretur 500 


 F midilioni exponas 459 


Venire facias 364 
Award of | 21 
Where there are two iſſues 3h. 
Of the wevire facias and ha. corp. 
Jurat. | 364 
The like where one pleads, and 
the other lets judgment go by 
default 365 
309 

| ibid. 

How if for the aſſizes 367 
If the ſheriff is a party, the wenire 
muſt be awarded to the coroner 


and he returns both writs 324 | 


Venire by proviſo 365 


. 3 
The derivation of the word 243 


> 


the venue 


General rule of law 1 


ibid, 


+ Real actions to be laid in the pro- 


ibid. 
ibid. 
2 


per county | 
Perſonal actions not 


When the action is founded 14 ; 
© - rwo things indifferent counties, 


how to be laid ibid. 


he act ibid. 


When plaintiff may lay vente 
where he pleaſes © Page 245 
Of changing the venue in tranſi- 
_ tory actions 2246 
Court will not change the venue 
to any of the four northern 
counties previous to the ſprin 
circuit 30 109 IS, 
In what caſes court will not 
change the venue ibid. 
Not in cand. mag. note, or bill 
of exchange ibid. 
In tranſitory actions court ought . 
to change venue if an im partial 
trial cannot be had ibid. 
If the cauſe of action ariſes in 
Wales, and the wenue in Lon- 
don, it may be changed into the 
next Engliſh county 247 
Cannot be changed into a county 
falatine, but may be to Chefter 
9 ibid. 
In what caſes it may be changed 
from a county at large, into a 
city and county _ ibid, 
If cauſe of action ariſes in Ber- 
*wick the venue ſhould be in 
Northumberland 248 
Venue cannot be changed on an 
action on promiſſory note ibid. 


| An attorney has no privilege to 


changethe venue if in Midalgex, 
though he may keep it there, if 
— plaintiff _ . 
If a ſerjeant or attorney ſue by ca- 
pias, the venue may be chang- 
66. -: #07 51. od. 
If an attorney is plaintiff, verut 
cannot be changed 8614. 
If changed to Lancaſter, *how to 
move it $5007 7:2 $2192 848 
Within what time venue may be 
-changed 249 


Cannot move until appearance i. 


Venus may be changed before = | 
. 4 "IS 3112 21 id. 
| May 
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How to proceed on a ſpecial ver- 
? Counſel to ſubſcribe the point in 
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May be changed if defendant 
come in by exigent Page 249 


Summons and order no bar ibid. 
Unleſs the order be to rejoin gratis, 


and taking ſhort notice of trial 
|  abid. 


17 plea be put in, the venue may 


be changed on withdrawing the 


plea, and pleading de nowo 250 | 


May move to change the wenue 


the laſt day of term ibid. 
Howto move tochange the venueib. 
Affidavit | N 
Muſt be poſitive 22351 


How to move in vacation 161d. 


Formerly required to give evi- 
, dence in county wherein plain- 
tiff retained it, but now bound 
to give ſome or be nonſuited 76. 


Plaiatiff muſt undertake if he re- 


tains the venue to give ſome 

material evidence - zbid. 
An undertaking to give ſome 
material evidence where the we- 


nue is laid, may be. ſuppoſed | 


by proof of the cauſe of action 
being in a foreign country 16. 


If after rule to change the venue, 


the plaintiff undertakes to bring 
it back, muſt give evidence of 
ſomething material in that 

252 


| erdiki, Special. 


dict 389 
queſtion ibid. 
Deeds to be found according to 
the ſubſtance „ 
Copies of ſpecial verdicts and de- 
murrers to be delivered to the 
Judges one week before the 
day 390 


Two by plaintiff's attorney, and 
two by defendant's 1614. 


| delivered Page 390 
Attorney on either ſide may de- 
liver all the books, and ſhall 
be reimburſed or allowed it in 


argument unleſs books are 


Shewers may ſhew marks to en- 


mals. 
No arreſt to be made in Wales, 
unleſs the debt amounts to 201. 
I Boe 
If it is a F21þ iſſue, to be tried in 
the next Exgliſb county, how 
to award the wenire 324 


Warrant of Attorney. 
How to be taken of priſoners 429 
No attorney ſhall enter any judg- 


ant being under arreſt, unleſs 
given in the preſence of an at- 
torney for him ibid. 
Warrant of attorney ſhall be mod 
ah ibid. 
If defendant an attorney himſelf, 


—— 


\ Preſence of attorney of K. B, fpf- 


No argument til the books de 


urt refuſe to hear counſel on 


Nai r ibid. 
How to proceed Dy 91 
What it ought to ſtate bit 

Verdict. See Poſtea 402 © 

x | V. jeg. 
view may be granted in any ac- 
tion where neceſſary 356 
The rule „ 
Affidavit —  <F# 
In what actions views are F 
ſite 55 ibid. 
How to obtain a view ibid. 


lighten the reviewers 353 


ment gotten from any defend= _ 


no attorney need be preſentsb. 
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a year old, and under ten years, 
a treaſury rule ſufficient to en- 

ter ĩt up Page 430 
How if under twentʒj #bid. 


Leave given after a year, to enter | 
judgmentof affidavitofdefend- | 
 ant's being alive in Jamaica | 


four months before bid. 


Plaintiff a lunatic, affidavit of the | 


perſon whoreceived the intereſt 
upon bond, ſufficient 161d. 
Motion to enter up judgment, the 


warrant not expreſſing any 


term . 431 
Defendant died before judgment 


entered, but after the firſt day | 


of the term, held good bid. 

Warrant to enterjudgment at the 
ſſmit of two, motion to enter up 
judgment at the ſuit of the ſur- 

vivor granted ibid. 
Leave given ats an executor, the 
words in the warrant extended 


to heirs, executors, Oc. ibid. 


Leave given in Michaelmas term, 
to enter on affidavit ſworn 18th 
Seprember in Ireland ibid. 

How to enter, if given to a feme 

| ſole, who afterwards marries 76. 

n term how to apply to enter it 
. Bp ; „ 
arrant given to a feme ſole, ſhe 
married, leave given to enter 
ñũt up ati of her and her huſband 


e EPO 32 
Judgment ſigned after defend. 


ant's death, held good ibid. 
Afﬀidavit ibid. 
In vacation how "a 
Warrants of attorney '#bid 


Warrantor memorandum, & c. ib 


me FTW. 
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dicit'Oh warrant Page 
Judgment by sil dicit — 
The like by no: ſum informatus ib. 
Affidavit to enter judgment, upon 
bond and warrant of attorney 


| ibid. 
+. Witneſſes. | 
How to apply to examine wit- 
neſſes on interrogatories in 
cer — oF4 
How in vacation ibid. 
How if the cauſe of action ariſes 
F 3 
After rule made, the witneſſes to 
be taken to the judge's clerk 
for examination ibid. 
The form of interrogatories on 
behalf of the plaintiff ibid. 
The like for defendant © 376 
If the witneſs does not go after 
being examined, and before 
trial, ſhall not be read ibid. 
Afidavit to ground the motion ib. 
: Words 30, 32 
| Writs, | 
Obſervations on the return of 
writs 114 
Non juridical days ibid, 
11th November is not any 1 77 
| | ibid. 


| 


3 | What writs are to be returnable 


on a day certain ibid. 
All writs iſſued out by original, 
to have teen days between the 
teſte and return ibid. 


So attachments of privilege ibid. 
Writs of wen. fac. ha. corp. jurate 
,. fa. or ca. /a. need not have 
fi/teen days (except a ca, ſa. to 


f 1 an exigent, , or make 


115 


ail liable) 
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